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PRESUMPTION OF PERMANENCY 
By Fred. S. Knight. 


Holding in effect that a provision that disability existing continuous- 
ly for not less than three months shall be presumed to be permanent con- 
stituted a conclusive presumption and not a rebuttable one, the California 
District Court of Appeal, First District in Dietlin v. Missouri State Life 
Insurance Company, 14 Pacfic. (2d) 331; 79 Insurance Law Journal 1199, 
recently allowed recovery of disability benefits under a life insurance 
policy where the insured had so far recovered that the disability was no 
longer total. 

Defendant, Missouri State Lite Insurance Company issued two poli- 
cies on the life of Eugene Dietlin. In his application for the policy, the 
insured’s occupation and duties were described as “plastering contractor 
—office, estimating and supervising duties only.” Each of the policies 
contained a provision that the insurer would pay the insured a life income 
of $10 each month for each $1,000 of the face amount of the policy if 
the insured should become totally and permanently disabled as therein- 
after defined before attaining age sixty. It was also provided that total 
and permanent disability might be due either to bodily injury or disease 
which must occur and originate while the policies were in full force after 
the first premium had been paid and must be such as to prevent the in- 
sured then and at all times thereafter from engaging in any gainful occu- 
pation. It was further provided that total disability which existed and 
had existed continuously for not less than three months should be pre- 
sumed to be permanent. On February 18, 1929, the insured fell from a 
scaffolding and sustained injuries consisting of fractures of both heel 
bones and a wrenched back. He remained in a hospital for approximate- 
ly four months and while there had operations performed on each foot. 
Thereafter he went to the country and did not return to his home until 
November 22, 1929. Any disability remaining at the time of his return 





home was due to the condition of his left foot. On the trial, both the 
insured and his physician testified that in November, 1929, the insured 
could do many things and the physician further testified that-so far as 
the work of a contracting plasterer was concerned, the assured could do 
anything except climb a scaffold. 

_ On appeal from the judgment in favor of the plaintiff, the California 
District Court of Appeal First District, stated that in the absence of a 
time clause expressly creating a presumption of permanency the insured 
would not be entitled to any disability benefits as his disability did not 
meet the test of being both total and permanent. The court further held 
that by the inclusion of the time clause of three months it was indicated 
that the parties intended a conclusive rather than a rebuttable pre- 
sumption to apply so as to entitle the assured to disability benefits 
during the entire period that such total disability continuously existed, 


REINSTATEMENT 


How long may an insurance company take to decide whether or not 
to’ accept an application for reinstatement of a lapsed policy? Not 
more than two weeks in Louisiana, for the Court of Appeal of that state 
recently held in McWilliams v. Liberty Industrial Life Insurance Com- 
pany, 142 Southern 914; 79 Insurance Law Journal 1223, that a delay of 
fifteen days by the insurer in notifying an insured of its acceptance or 
rejection of his application for reinstatement was unreasonable. 

Defendant, Liberty Industrial Life Insurance Company issued an 
industrial policy, which contained a provision that in case of lapse for 
non-payment of premium, it would be reinstated within one year from 
the date to which the premiums had been paid upon payment of all ar- 
rears, provided evidence of insurability satisfactory to the company was 
furnished, but that such reinstatement should not take effect unless at 
the date thereof the insured was living and in sound health. The policy 
also provided that in order that the lapsed insurance might be reinstated 
it was necessary that an indorsement appear on the policy “signed by the 
president, one of the vice-presidents or the secretary of the company.” 
The insured died on December 2, 1930, the cause of death being pneu- 
monia. On the trial of the suit on the policy, it was admitted that the 
policy had lapsed on September 8, 1930; that application for reinstate- 
ment was made on November 17, 1930, and that the past due premium 
had been tendered and accepted. After the death of the insured on De- 
cember 2, 1930, the beneficiary was notified that the policy would not be 
reinstated. Plaintiff beneficiary testified that on November 17, the day 
the application for reinstatement was made the insured was in good 
health. He was taken ill on November 23, and died on December 2, 1930. 

_ On appeal from the judgment in favor of the beneficiary, the Court 
of Appeal of Louisiana, held that the delay for fifteen days in giving 
notice of its acceptance or rejection of the application for reinstatement 
was unreasonable, and that such delay created the presumption that the 
application for reinstatement had been favorably acted upon and pro- 
visions of the policy with respect to indorsement of the company’s officers 
had been waived. 





Life| McCune vy. United States 


LIFE 
McCUNE v. UNITED STATES. No. 6027. 
Circuit Court of Appeals, Sixth Circuit. March 11, 1932. 
56 Federal Reporter (2d) 572. 
1. INSURANCE. 

No presumption of death at specified time prior to expiration of seven ) 
absence without tidings arises without some proof to that effect. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

2. INSURANCE. 

Plaintiff suing on war risk policy has burden to establish insured’s death 
occurred before policy lapsed for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from the District Court of the United States for the Western 
District of Kentucky; Charles I. Dawson, Judge. 

Action by America Jane McCune, administratrix of the estate of George 
Marshall McCune, against the United States. Judgment for the defendant, and the 
plaintiff appeals. 

Affirmed. 

Rk. H. McNeill, of Washington, D. C. (Nunn & Waller, of Paducah, Ky., on 
the brief), for appellant. 

Frank A. Ropke, of Louisville, Ky., and Thomas E. Walsh, of Washington, 
D. C. (T. J. Sparks, of Louisville, Ky., on the brief), for appellee. 

Before Hicks and Hickenlooper, Circuit Judges, and Tuttle, District Judge. 

HicKENLOOPER, Circuit Judge. 

Appellant’s intestate enlisted in the United States Navy on May 7, 1919, and 
a policy of war risk insurance was then issued to him. On July 21, 1921, while the 
insured was still in the service and the policy of msurance in force, and apparently 
while his ship, the Rochester, was in port at Newport, R. I. he simply dis- 
appeared, and has not since been heard from. The case differs from that of 
Equitable Life Assur. Soc. v. Sieg, 53 F.(2d) 318 (C. C. A. 6), in that here the 
policy was permitted to lapse for nonpayment of premiums. Seven years of un- 
explained absence, without tidings, hawing expired, this action is brought to 
recover the face of the policy upon the assumption that death had occurred while 
it was still in force. 

[1] Under the terms of the policy it was necessary that the plaintiff, in order 
to recover, establish the fact of death of the insured before lapse of the policy; 
that is, prior to August 20, 1921. If, to prove this fact, the plaintiff relies upon 
the presumption of death arising from seven years’ unexplained absence, without 
tidings, and seeks further to show that such death should be presumed to have 
occurred during the first month of the absence, she must, under the doctrine of 
Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 1086, offer evidence that the insured 
“encountered some specific peril, or came within the range of some impending or 
imminent danger which might reasonably be expected to destroy life,’ or other 
evidence from which the fact of death during the life. of the policy might rea- 
sonably be inferred. The plaintiff below has offered no such evidence, but contents 
herself with reliance upon the presumption of innocence of the crime of deser- 
tion. In so doing we think, as did the court below, that the plaintiff has failed 
to offer substantial evidence to sustain the burden of proof resting upon her. 
U. S. v. Robertson, 44 F.(2d) 317 (C. C. A. 9). Her case is much weaker than 
that of the plaintiff in English v. U. S., 25 F.(2d) 335 (D. C., Md.), and yet 
even there the evidence was held insufficient. In U. S. v. O’Brien, 51 F.(2d) 37 
(C. C. A. 4), there was proof of suicide notes, of mental depression, and financial 
embarrassment, and this proof was held sufficient to take the case to the jury. 
In the present case there is no such proof. 


Under the doctrine of Davie v. Briggs no presumption of death at any 
specified time prior to the expiration of the seven years arises without some 
proof of the character above referred to. The question is not whether the insured 
is now to be presunied to be dead, but whether there is any substantial evidence 
tending to establish his death prior to August 20, 1921. Unless the cause of 
action accrued prior to that date, the plaintiff cannot now recover, and the court 





1172 The Insurance Law Journal, Vol. 79 [Dec., 1932 


must search the record for some substantial evidence tending to establish death 
before that time. Lacking such evidence, the presumption of death is ineffective 
or nonexistent. 

Nor do we regard the presumption of innocence of the crime of desertion as 
the equivalent of substantial evidence of death, or of facts from which death 
may be inferred, in a case in which the issue of desertion, or of innocence of 
that crime, is but collaterally involved. Many situations consistent both with 
innocence and with continued life of the insured beyond the critical date may 
reasonably be imagined. But, even if given some evidential force, the presumption 
of innocence would, in our opinion, constitute but a scintilla of evidence of death 
and this is not enough. Nor can there be a question of conflicting presumptions 
where the defendant places no reliance upon the presumption of continuing life 
but rests its case upon the claim of complete failure of proof of death during the 
life of the policy. 

[2] Plaintiff also urges that, inasmuch as evidence of the existence or non- 
existence of specific peril or impending imminent danger was within the knowledge 
and control of the defendant, and was not offered, it will be presumed that such 
evidence, had it been offered, would have been unfavorable to the defendant 
Plaintiff thus concludes that the withholding of evidence upon this point is to be 
accepted as the equivalent of affirmative evidence of the existence of such 
dangers and peril. This is obviously a non sequitur. The initial burden of proof 
was upon the plaintiff, and the evidence was equally available to her through 
interrogatories or depositions. From the proofs offered the inference is simply 
that the insured went ashore and did not return. This, as we have said, does not 
constitute substantial evidence of death during the life of the policy, certainly 
not such conclusive evidence as would preclude the trier of the facts, whether 
jury or the court, from finding a failure of proof, as was done in the present 
case. 

Affirmed. 


NEW YORK LIFE INS. CO. v. WEBBER et al. No. 2679. 


Circuit Court of Appeals, First Circuit. June 27, 1932. 
60 Federal Reporter (2d) 22. 


1. INSURANCE. : 
Policies, which, according to application, took effect on delivery, held sub- 
ject to laws of state where delivery occurred. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


2. INSURANCE. 

In cancellation suit, evidence required finding that insured’s concealment of 
heart attack and medical treatment occurring three weeks before application 
constituted fraud avoiding policies (G. L. Mass. c. 175, § 186). 


The evidence disclosed that between three and four weeks before ap- 
plying for insurance insured had a heart attack, that he was then under 
treatment for dizziness, and was found to have high blood pressure, and 
it further appeared that a heart specialist was called in consultation to 
whom insured stated that he had pains about his heart and spoke of 
dizzy attacks and shortness of breath. Under treatment, the acute trou- 
ble cleared up, and, within ten days after being advised that his urine 
had cleared up, insured made application for insurance in which he sta- 
ted that no albumin had ever been found in his urine, that he had not 
had high blood pressure, and had not consulted physician for or suffered 
from heart disease within five years. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Morton, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the District of 
Massachusetts; Ira L. Letts, Judge. 

Suit by the New York Life Insurance Company against William Webber 
and others. From a decree dismissing the bill, and from the denial of plaintiff's 
petition for leave to file a bill of review, plaintiff appeals. 

Decrée of dismissal reversed, with directions. 
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F. H. Nash, of Boston, Mass. (Richard Wait, of Boston, Mass., on the 
brief), for appellant. 

A. K. Cohen, of Boston, Mass. (Max E. Bernkopf and Laurence M. Ring, 
both of Boston, Mass., on the brief), for appellees. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Witson, Circuit Judge. 

These are two appeals, the first from a decree dismissing the plaintiff’s bill 
brought to obtain the cancellation of two policies of insurance issued by it on 
the life of the respondent William Webber; the second from the denial of the 
plaintiff's petition for leave to file a bill of review of that decision, which it is 
ynnecessary to consider. 

[1] Webber is a resident of Brookline, Mass. The application was made in 
Boston, Mass. It provides that the insurance shall not take effect until the de- 
livery of the policies, which took place in Massachusetts. They are, therefore, 
Massachusetts contracts subject to the laws of that state. Dolan v. Mutual Re- 
serve Fund Life Ass’n, 173 Mass. 197, 53 N. E. 398. By the Laws of Massachu- 
setts (Gen. Laws, c. 175, § 186), no misrepresentations such as here relied on 
avoid the policy unless “made with actual intent to deceive, or unless the matter 
misrepresented * * * increased the risk of loss.” 

In January, 1929, the plaintiff company issued the policies in question in the 
aggregate amount of $25,000. Both were based upon a single application which 
was dated December 27, 1928. 

On April 22, 1930, Webber suffered a stroke of paralysis resulting in total 
and permanent disability, a condition which entitled him to payments under the 
policy, if valid. On application being made for such payment, the insurance 
company investigated the matter and discovered that the statements in the ap- 
plication above referred to were, as it believed, false and fraudulent. It accord- 
ingly brought the present suit for the cancellation of the policies on that ground. 
The district Judge, after full hearing, found that no fraudulent misrepresenta- 
tions had been made by Webber and dismissed the bill. The plaintiff’s conten- 
tion is that the indisputable facts disclose that the District Judge clearly erred 
in dismissing the bill. : 

[2] It appeared in the course of the hearing from undisputed testimony, and 
from admissions by the defendant to ‘this physicians, that three years before 
December 4, 1928, he had a heart attack of some kind; that he was then under 
treatment for dizziness and “some attacks” which he had at that time; that on 
December 4, 1928, a physician was called by the applicant’s son, in response to 
which he went to a store, where he found Webber sitting down. Webber then 
complained of being dizzy and faint, a numbness in his hands and feet, and a 
blurred vision. He was taken home in an automobile. At that time he told the 
physician of the heart attack three years before—pain around the heart and 
numbness of his hands and feet. 

The physician on December 4 found his diastolic blood pressure was 110, 
which is deemed “high” by the medical profession, and also found a trace of 
albumin in his urine. The physician at this time made a primary diagnosis of an 
acute attack of indigestion, and an additional diagnosis of nephritis, or Bright’s 
disease. 

_ He ccmmunicated his diagnosis to Webber, and discussed his condition with 
him generally, and advised him as to his mode of living and diet,—plenty of rest 
and sleep, absence of worry, etc., gave him a stimulant and medicine to aid his 
digestion; and in summing up his condition replied, in answer to a question, that, 
if he were making an examination of Webber on December 27, 1928 (the date of 
the applcation for the policies of insurance), he would consider it pertinent to 
know of the condition which obtained on December 4. 

_ His condition was serious enough on December 4 to call in a heart specialist 
in consultation, to whom Webber stated that within a week he had pains about 
his heart and spoke of his attacks in New York three years previous, and that 
on going upstairs he suffered from shortness of breath for ten minutes. 

That Webber was conscious of the significance of these attacks and appre- 
ensive as to his condition was apparent to the specialist from Webber’s manner 
of asking questions and his tenseness. 

The first physician made several calls, and under treatment the acute trouble 
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cleared up. In less than four weeks, and within ten days after he was advised that 
his urine had cleared up, the insured made the application for the policies of 
insurance here involved, in which he stated that no albumin had ever been found 
in his urine; that he had not had high blood pressure; that he had not consulted 
any physician for or suffered from any disease of the heart, stomach, or kidneys, 
or for any other trouble within five years. 5 

Of course, he could not have forgotten this attack occurring about three 
weeks previous, his apprehensiveness as to his then condition, the calling in of the 
heart specialist, the high blood pressure, his attacks of dizziness, numbness, and 
shortness of breath; yet he concealed all this from the insurance company. It js 
too much of a strain on one’s credulity to accept the conclusion that he concealed 
these facts because he thought these attacks were of no consequence. Notwith- 
standing the assurance of the specialist that he need not worry, that his heart 
was not involved, it is clearly apparent from the record that the specialist was 
endeavoring to relieve his mind because of his tenseness of appearance and the 
necessity of absence from worry to ensure a recovery, a condition to recovery 
emphasized by the physician first summoned. 

The applicant in good faith was bound to disclose these facts. Stipcich y, 
Mut. Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; Adler y, 
New York Life Ins. Co. (C. C. A.) 33 F.(2d) 827, 832; Mutual Life Ins. Co. y, 
Hurni Packing Co. (C. C. A.) 260 F. 641, 645, and the concealment of them 
was obviously done with the intent to deceive the company as to his past medical 
history. The applicant could not have failed to realize that a disclosure of an 
attack of the nature he had within four weeks, and that he had been under the 
care of a physician for such an attack within two weeks of the time of making 
his application, and with the history of a heart attack three years previous, 
would probably result in a rejection of his application. 

The issue is not whether the applicant appeared to have been in good health 
at the time of signing the application, or whether any connection was established 
between the concealed facts and his illness, under which the indemnity is claimed 
but whether the applicant knowingly concealed facts of which he knew the insur- 
ance company in good faith was entitled to be informed. 

We think it is clear that Webber concealed these material facts with the in- 
tent of deceiving the insurance company, and the finding of the District Court to 
the contrary was clearly wrong. 

The decree of the District Court is reversed, with costs. The District Court 
is directed to issue a decree declaring the policies null and void, and that they be 
delivered up for cancellation as prayed for. 

Morton, Circuit Judge, dissents 


NEW YORK LIFE INS. CO. v. SIMONS et al. No. 2673. 
Circuit Court of Appeals, First Circuit. June 27, 1932. 
60 Federal Reporter (2d) 30. 
3. INSURANCE. 


Statute providing that insured’s misrepresentations will not defeat policy 
unless made with intent to deceive, or increasing risk, must be read into every 
policy issued by foreign companies doing business in state (G. L. Mass. c. 175, § 
186). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INSURANCE. 

Insurer seeking to defeat Massachusetts policy has burden of showing mis- 
representation was made with intent to deceive or increased risk (G. L. Mass. ¢ 
175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. i 

In Massachusetts suit to avoid life policy, whether insured’s misrepresentations 
regarding sugar in urine and consulting physician were made with intent to 
deceive held fact question (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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6. INSURANCE. 

Finding that insured’s misrepresentations respecting consulting physician and 
sugar in urine were not made with intent to deceive held clearly against evidence: 
hence refusal to declare policy void was error (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

& INSURANCE. 

That insured believed he was cured would not excuse misrepresentations 
respecting treatment by physician which he knew were material in determining 
risk (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

9 INSURANCE. 

Insurer held entitled to know facts respecting insured’s disease and treatment 
by physician, though not contributing to death (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

10. INSURANCE. 

Obtaining life policies by misrepresentations respecting consulting physician 
and sugar in urine, intended to deceive, and deceiving, insurer, held to avoid policy, 
though risk was not thereby materially increased (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

Morton, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of 
Massachusetts; Elisha H. Brewster, Judge. 

Suit by the New York Life Insurance Company against Isaac E. Simons and 
another, executors under the will of Barnet Drooker, deceased. From a decree 
dismissing the bill [53 F.(2d) 859], plaintiff appeals. 

Reversed and remanded, with directions. 

F. H. Nash, of Boston, Mass. (Stuart C. Rand and Richard Wait, both of 
Boston, Mass., on the brief), for appellant. 

Wendell P. Murray, of Boston, Mass. (Isaac E. Simons, of Boston, Mass., 
on the brief), for appellees. 

3efore Bingham, Wilson, and Morton, Circuit Judges. 

Witson, Circuit Judge. 

This is an appeal from a decree in equity in the District Court of Massa- 
chusetts. 53 F.(2d) 859. The appellees’ testate, who will be hereafter referred 
to as the applicant, procured from the appellant in July, 1928, two policies of 
insurance on his life, and in February, 1930, two more. The latter are the policies 
involved in this apepal. The appellant brought two bills in equity, one seeking 
cancellation of the policies issued in July, 1928, and the other seeking the can- 
cellation of the policies issued in February, 1930, and in each case on the ground 
of fraudulent misrepresentations. 

The District Court issued a decree declaring the policies issued in July, 1928, 
to be null and void, but found there was no intent to deceive on the part of the 
applicant by the misrepresentations made in the application for the policies 
issued in February, 1930, and that the facts concealed by the appellant did not 
materially increase the risk. 

No appeal was taken from the decree declaring the policies issued in 1928 
null and void by the representatives of the estate of the applicant. The insurance 
company appealed from the decree dismissing the bill seeking to have the policies 
issued in February, 1930, declared null and void. 

In his written applications for the policies, both in July, 1928, and in Febru- 
ary, 1930, the following questions and answers appear, except that in the 1928 
application the word “ever” does not appear in questions 7c, 8, and 10: 

“7c. Has albumin or sugar ever been found in your urine? Answer: No. 

“8. Have you ever consulted a physician or practitioner for or suffered from 


any ailment or disease of C the Stomach or Intestines, Liver, Kidneys or 
Bladder? Answer: No. 


_ “10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? Answer: No. 
“11. What physicians or practitioners, if any, not named above have you con- 
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sulted or been examined or treated by within the past five years? 
None.” 

The applications also contained the statement to the effect that the above 
answers were true, and that the company could act and rely on them. 

The undisputed facts are that the applicant on September 16, 1926, did go to 
his family physician for medical treatment or an examination. Either on this 
visit or a month later on October 29, traces of sugar were found in his urine, 
and, as the District Court found, probably on the first visit. He went again on 
November 14,-and in January, May, and September, 1927, and on March 1 and 
July 24, 1928. 

His physician prescribed the usual anti-diabetic diet, and after a period of 
six months all traces of sugar, even on a normal diet, disappeared on urinalysis 
made by his physician, and he was pronounced cured. 

The District Court found the above facts, and that the answers made by the 
applicant as above set forth were not true. Although the family physician in 
signing the proof of death furnished to the appellant stated in answers to ques- 
tions contained therein that he had treated the applicant for diabetes for a period 
of six months about three years before his death, and somewhat reluctantly 
admitted on cross-examination that he diagnosed his condition as diabetic at the 
time he was being treated, the District Court found that the sugar in the urine 
of the applicant did not necessarily indicate that the applicant was suffering from 
what is termed by the medical profession diabetes, but only from a temporary 
condition sometimes described by physicians as glycosuria, in which traces of 
sugar appear, but readily yield to dietetic treatment. The applicant died of pneu- 
monia about May 1, 1930. During his last illness no sugar appeared on urinalysis, 
though traces of albumen did. 

In the case involving the policies issued on the application made in July, 1928, 
the District Court found as a fact that the representations made by the applicant 
that no sugar had been found in his urine, and that he had not consulted a 
physician within five years, either for a disease of the intestines, kidneys, or 
bladder, or for any other ailment, were false, and that he knew them to be false, 
and that they were made for the deliberate purpose of deceiving the insurance 
company; and also found that, although there was evidence that the fact that 
sugar was found in the applicant’s urine was regarded by insurance companies as 
material to the risk, the condition of the deceased disclosed by the evidence in 
this case did not tend to shorten his expectancy of life or increase the risk. 

Upon the finding, however, that the applicant had deliberately concealed 
material facts with intent to deceive the insurance company, a decree was made 
declaring the policies issued on the application filed in July, 1928, null and void. 

But as to the policies issued in February, 1930, the District Court found that 
the applicant may then have been justified in believing that he was cured, and 
therefore in concealing these facts there was no intent to deceive; that his con- 
dition was not one that materially increased the risk, and refused to so rule as a 
matter of law as requested by the appellant. 


[1] This is an appeal in equity, and the case comes here to be heard on the 
record, except the facts found by the District Judge will be accepted by this 
court, unless the findings of fact appear to be clearly wrong. Keller v. Potomac 
Elec. Co., 261 U. S. 428, 444, 43 S. Ct. 445, 67 L. Ed. 731. 

[2] For an appellate court to hold that a finding of fact by a sitting justice 
in an equity case is clearly wrong, it is not necessary that there shall be no sub- 
stantial evidence to support it; but, if it clearly appears to the appellate court 
that the great weight of the evidence is clearly contrary to the factual finding of 
the sitting justice, or the inference of the sitting justice from proven facts 1s 
unreasonable, then his finding may be disregarded, and the appellate court deter- 


mine the facts from the evidence before it, or may draw different conclusions 
from the facts found. 


Under the assignments of error of law, the appellant challenges generally the 
decree dismissing the bill; that the refusal of the District Court to rule that, 
since the answers in the application were false and a denial of material facts, 
they were fraudulent as a matter of law; and also a refusal to rule that, if the 
applicant failed to disclose to the complainant that less than four years prior to 


Answer: 
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his application for the policies sugar had been found in his urine, the complain- 
ant is entitled to rescind the policies; and also that, if the applicant failed to 
disclose that within five years prior to the application by him for policies he had 
consulted a physician, the complainant was entitled to rescind the policies. 

[3] No question is raised as to the application of the Massachusetts statute, 
G. L. c. 175, § 186. It applies directly to all domestic companies and as a condition 
on which all foreign insurance companies can do business in Massachusetts, and 
in effect must be read into every policy issued by any such company. Abraham v. 
Mutual Reserve Fund Life Association, 183 Mass. 116. 66 N. E. 605; Hancock 
Mutual Life Ins. Co. v. Warren, 181 U. S. 73, 21 S. Ct. 535, 45 L. Ed. 755; 
Northwestern Life Ins. Co. v. Riggs, 203 U. S. 243, 254, 27 S. Ct. 126, 51 L. Ed. 
168, 7 Ann. Cas. 1104. : 

[4] Under this statute, the burden is on an insurance company in an equity 
proceeding to declare a Massachusetts contract for insurance void for misrepre- 
sentation in the application on which the policy was issued, or, as an affirmative 
defense in an action by the assured on the policy, to show that either the mis- 
representation was made with intent to deceive, or the facts misrepresented 
materially increased the risk. McDonough v. Metropolitan Life Ins. Co., 228 
Mass. 450, 117 N. E. 836. 

[5, 6] Counsel for the appellant, however, argues and cites authorities in 
support of his contention that, if a misrepresentation in an application for insur- 
ance is as to a material fact, it follows as a matter of law that it is fraudulent 
and renders a policy issued thereon voidable. New York Life Ins. Co. v. McCarthy 
(Cc. C. A.) 22 F.(2d) 241; Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 
36 S. Ct. 676, 60 L. Ed. 1202. 


But we do not think that under the Massachusetts statute the District Court 
erred in refusing to rule as a matter of law that, because the applicant mis- 
represented certain facts deemed material by the insurance company, it was done 
with an intent to deceive. Upon the evidence in this case, whether the false 
answers were made with intent to deceive was a question of fact to be deter- 
mined by the Judge hearing the case. Levie v. Metropolitan Life Ins. Co., 163 
Mass. 117, 39 N. E. 792. We are of the opinion, however, that the conclusion of 
the District Judge that there was no intent to decetve by the false statements in 
the application for insurance in February, 1930, was clearly wrong; and, if made 
with intent to deceive, he erred as a matter of law in not entering a decree that 
the policies issued on the application of February, 1930, were also null and void. 
Conklin v. New York Life Ins. Co., 200 Wis. 94, 227 N. W. 211; Penn. Mutual 
Life Ins. Co. v. Craig, 136 Misc. 394, 240 N. Y. S. 56; Monjeau v. Metropolitan 
Life Ins. Co., 208 Mass. 1, 7, 94 N. E. 302. 


We understand the reasoning of the District Judge to be that, since the ap- 
plicant in February, 1930, may have believed that he was cured, there was no in- 
tent to deceive by concealing the facts that within three years he had been un- 
der treatment for sugar in his urine, and within two years he had been going to 
a physician for examination The District Court, however, does not even find as 
a fact that the applicant actually believed he was cured, but only that under the 
circumstances he would have been justified if he had such belief. It appears, 
however, that he had no more medical assurance in February, 1930, that he was 
permanently cured than he had in July, 1928. 

In the consideration of this case we start with the finding of the District 
Court with reference to the policy issued on his application of July 14, 1928, that 
his concealment in July, 1928, of the facts, that sugar had been found in his urine, 
and that he had been under medical treatment for it, was deliberate and with an 
intent to deceive the company. The District Court, therefore, must have found 
that in July, 1928, the applicant understood that the insurance company was en- 
utled to be informed of these facts, that it deemed them material in determin- 
ing whether it would accept the risk, and that the applicant was aware that, if 
disclosed, it might result in the denial of his application. As a result, the District 
Sond held that the policy was void. The applicant did not appeal from this 
ecision. 

Is it a reasonable conclusion, then, that in February, 1930, a year and a half 
later, even though the applicant then believed that he was cured, the insurance 





1178 Ihe Insurance Law Journal, Vol. 79 [Dec., 1932 


company was any less entitled to be apprised of these facts in order that it might 
determine their significance as bearing on the risk, or that the applicant did not 
in 1930 as fully appreciate the importance of this information from the stand- 
point of the company and its bearing on his risk as in 1928, and did not conceal 
them for the same reason that he did in 1928? 

If this case were an isolated instance, and if it did not already appear that 
the applicant in July, 1928, appreciated that the company was in good faith en- 
titled to this information, a different conclusion might be reasonably arrived at. 
But we have the finding of the District Court that he had already knowingly 
practiced deceit on the company after his physician had pronounced him cured 
by withholding this information, and it does not appear that he had taken any 
steps to ascertain whether the cure was permanent between July 24, 1928 and 
February 4, 1930. 

The questions asked by the examining physicians for the insurance company 
did not involve an opinion as to whether he was cured, but a categorical answer 
as to whether he had consulted a physician within five years and whether sugar 
had been found in his urine. These were facts which in good faith the company, 
regardless of the Massachusetts statute, was entitled to know. Stipcich v. Metro- 
politan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; Adler y. 
New York Life Ins. Co. (C. C. A.) 33 F.(2d) 827, 832; Mutual Life Ins. Co. y. 
Hurni Packing Co. (C. C. A.) 260 F. 641, 645. If the questions had related to his 
present condition, an honest belief that his condition had changed might militate 
against any conclusion that the concealment of any facts relating to his condi- 
tion at the time of making the second application was with an intent to deceive. 
But the representation was as to past transactions and conditions about which 
the company was entitled to be informed in passing on his application. 


[7] A urinalysis disclosing sugar is not like a consultation for, and treatment 
of some trivial matter, like a common cold, or a slight cut or scratch, the conceal- 
ment of which might well be found to involve no intent to deceive; but the evi- 
dence disclosed, and we think it can be said to be common knowledge, that in- 
surance companies deem the appearance of sugar in an applicant’s urine as ma- 
terial to the risk and make a very careful investigation to ascertain its signifi- 
cance, and whether the conditions, in their judgment, materially increase the risk 
and require special rates or rejection of the application. 


[8, 9] The appearance of sugar in one’s urine may augur serious consequen- 
ces. It is evident that the deceased appreciated this, and, as the District Court 
found, fraudulently concealed it from the company in July, 1928. It could not be 
reasonably found, we think, that he had forgotten on February 4, 1930, that in 
good faith he was bound to disclose these facts to the company. The District 
Judge does not so find. That the applicant even believed that he had been cured 
would not excuse him for stating falsely in 1930 the facts that he had been treated 
for this trouble by a physician, which he knew were material in determining the 
risk, nor was the insurance company any less entitled to know these facts be- 
cause they did not in fact contribute to his death. Hurt v. New York Life Ins. 
Co. (D. C.) 41 F.(2d) 392, 394. 

A representation in an application is material in the determination by an in- 
surance company of the desirability of a risk, if in the course of the general ex- 
perience of insurance companies it may affect the risk, though under the Massa- 
chusetts statute it shall not be deemed material or avoid a policy, unless made 
with intent to deceive, or the facts concealed materially increase the risk. 


In Mutual Life Ins. Co. v. Hurni Packing Co. (C. C. A.) 260 F. 641, 645, the 
court well said: “A chief part of any insurance company’s business is a discrim- 
ination in selecting risks lest the natural and average losses may be exceeded. 
The purpose of the inquiries made as to prior consultations or treatments by phy- 
sicians is to furnish to a life insurance company the information, either that the 
applicant has had continuous prior good health or the names of the practitioners 
consulted, so that the company may decide what further inquiries should be made 
in view of such disclosures. That such consultations were for what seemed to 
the applicant or his physician but trivial ailments is beside the question. It is the 
materiality to the company’s investigation and decision as to acceptance of the 
risk that is involved. Inquiries as to prior attacks necessitating the attendance of 
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physicians may disclose information not to be found by the medical examiner’s 
own efforts. The history of the patient may be quite essential to supplement a 
physical examination.” i 

“In Jeffries v. Economical Mutual Life Insurance Co., 22 Wall. 47, 54, 22 L. 
Fd. 833, the court said: “Whether a question is material depends upon the ques- 
tion itself. The information received may be immaterial. But if under any cir- 
cumstances it can produce a reply which will influence the action of the company, 
the question cannot be deemed immaterial.” Questions material in this sense, to 
which false answers are made in an application, have a bearing in determining 
whether there was an intent to deceive. 

No doubt insurance companies have in the past taken advantage of a public 
ignorant of the law by technicalities and phrases in applications having meaning 
incomprehensible to the average layman, and, indeed, to many lawyers. On the 
other hand, the insurance companies have to guard against unscrupulous persons, 
who, finding themselves in serious physical condition, undertake by misrepresen- 
tations to obtain relief for themselves in case of accident, or for their depend- 
ents in case of death. 

The searching questions in the application and a medical examination are the 
only way the insurance companies have to protect themselves from the latter, 
and the Legislatures of many, if not all, the states have undertaken by legislation, 
such as the statute quoted from the Massachusetts law, to protect the public 
from frivolous technicalities and unreasonable conditions. 

[10] The misrepresentations in this case may not actually have affected the 
company, as the conditions existing in 1926-1927 are not shown to have made him 
any less resistant to the dread pneumonia germ, or in any way affected the re- 
sult of his last illness; yet he obtained the policies now under consideration by 
false statements, by which he intended to deceive, and did deceive, the company 
as to facts, of which in good faith the company was entitled to be informed, 
which under the Massachusetts statute is sufficient to defeat or avoid an insur- 
ance policy, even though it is not shown that the risk was thereby materially in- 
creased. Levie v. Metropolitan Life Ins. Co., supra; Raigner v. Boston Mutual 
Life Association, 167 Mass. 109, 44 N. E. 1088; Monjeau v. Metropolitan Life Ins. 
Co., supra; Collins v. Casualty Co. of America, 224 Mass. 327, 331, 112 N. E. 634, 
L. R. A. 1916E, 1203; Brown v. Greenfield Life Association, 172 Mass. 498, 503, 53 
N. E. 129; also see Penn Mutual Life Ins. Co. v. Mechanics’ Savings Bank & 
Trust Co. (C. C. A.) 72. 413, S64. R.A: 33: 

The decree of the District Court is reversed, with costs, and the case is re- 
manded to that court, with directions to enter a decree declaring both policies 
issued in February, 1930, null and void. 

Morton, Circuit Judge, dissents. 


SUBAR et al. v. NEW YORK LIFE INS. CO. No. 5916. 
Circuit Court of Appeals, Sixth Circuit. June 27, 1932. 
60 Federal Reporter (2d) 239. 
1. INSURANCE. 


_ Provision in application for life policy that policy should not take effect on de- 
livery if insured had consulted physician since medical examination became part 
ot contract. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE. 3 : : ; 

Parties to insurance contract may stipulate that it shall be effective at given 
time or on happening of designated event. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
3. INSURANCE. 3 i 

Provision that life policy shall not take effect on delivery if insured has con- 
sulted physician since medical examination was valid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
4. INSURANCE. a , f 

That two life policies were issued on one application was immaterial where 
copy of application was attached to each policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 
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Appeal from the District Court of the United States for the Western Dis- 
trict of Michigan; Fred M. Raymond, Judge. 


Suit by Max Subar and others, copartners doing business as the Grand Ra- 
pids Coat & Apron Service, against the New York Life Insurance Company, 
Judgment for defendant, and plaintiffs appeal. 

Affirmed. 


J. M. Dunham, of Grand Rapids, Mich. (Dunham, Cholette & Allaben, of 
Grand Rapids, Mich., on the brief), for appellants. 

E. H. Johnson, of Grand Rapids, Mich. (Travis, Merrick, Johnson & McCobb, 
of Grand Rapids, Mich., on the brief), for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

MoorMAN, Circuit Judge. 


This is a suit to recover on two policies of insurance issued upon the life of 
Jacob Subar. The policies were issued upon an application signed by the in- 
sured May 6, 1929, were dated May 24, 1929, and were delivered and accepted 
June 3, 1929. The insured died August 31, 1929. The insurance company relied 
upon two defenses: First, that the insured consulted a physician between the 
date of his application and medical examination and the date the policies were 
delivered; and, second, that in his application he made false answers to ques- 
tions concerning physicians whom he had consulted or who had examined or 
treated him within the preceding five years. At the close of the testimony on 
the trial below, the court, upon motion directed a verdict for the defendant, and 
judgment was entered thereon. The only question that we find it necessary to 
consider is the sufficiency of the first defense. 

The insured signed only one application, a copy of which was attached to 
each policy. Each policy stated: “The policy and the application therefor, copy 
of which is attached hereto, constitute the entire contract.” The application 
provided: “That the insurance hereby applied for shall not take effect unless 
and until the policy is delivered to and received by the beneficiary and the first 
premium thereon paid in full, during the insured’s lifetime, and then only if the 
insured has not consulted or been treated by any physician since his medical ex- 
amination.” The evidence shows without contradiction that on May 27, 1929, 
after the medical examination was made and the application was signed, but be- 
fore the delivery of the policies, the insured consulted Dr. Schnoor, who took his 
medical history; that he complained of his heart, pains in his left shoulder and 
through his chest, of being weak and nervous, of shortness of breath, and of hav- 
ing considerable gas in his abdomen. The insurance company, neither through 
its agent nor otherwise, was advised of this consultation when the policies were 
delivered. 

[1] The provision in the application that the policy should not take effect 
upon delivery if the insured had consulted a physician since his medical exam- 
ination became a part of the contract for insurance. First National Bank vy. 
Hartford Fire Insurance Co., 95 U. S. 673, 675, 24 L. Ed. 563; New York Life 
Ins. Co. v. Wertheimer (D. C.) 272 F. 730; Columbian Nat. Life Ins. Co. v. Har- 
rison, 12 F.(2d) 986 (6 C. C. A.); Hurt v. New York Life Ins. Co. (C. C. A.) 51 
F.(2d) 936, 937. And this is true though the insured did not read the application 
or know its contents, for, as said in Lumber Underwriters v. Rife, 237 U. S. 605, 
609, 610, 35 S. Ct. 717, 718, 59 L. Ed. 1140: “No rational theory of contract can be 
made that does not hold the assured to know the contents of the instrument to 
which he seeks to hold the other party. * ** What he [assured] cannot do is to 
take a policy without reading it, and then when he comes to sue at law upon the 
instrument, ask to have it enforced otherwise than according to its terms.” Cf. 
New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 530, 6 S. Ct. 837, 29 L. 
Ed. 934; Maryland Casualty Co. v. Eddy, 239 F. 477, 478 (6 C. C. A.); Prudential 
Casualty Co. v. Miller, 257 F. 418, 421 (6 C. C. A.); Norwich Union Indemnity 
Co. v. H. Kobacker & Sons Co., 31 F.(2d) 411, 412 (6 C. C. A.); Taylor v. Amer- 
ican Liability Co., 48 F.(2d) 592 (6 C. C. A). 

Appellants seek to avoid the effect of the application provision upon the 
ground that each policy stated that it should take “effect as of the 6th day of 
May, 1929, which day is the anniversary of the policy.” That provision, however, 
is to be read in the light of other provisions, one of which fixed as a condition 
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upon which the policies should become effective—as of May 6, 1929, of course— 
that the insured had not consulted or been treated by a physician since his medi- 
cal examination. This last-mentioned provision plainly meant that the insurance 
should not take effect on May 6, 1929, or at all if the insured had either consulted 
or been treated by a physician since his medical examination. It is not denied 
that the insured did consult a physician, so the question is whether, in view, of 
that circumstance, this provision operated to prevent the policies from taking 
ffect. 

; [2, 3] The question is ruled, we think, by the doctrine announced in Stipcich 
y. Metropolitan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 515, 72 L. Ed. 
995, where it was said that insurance companies “may stipulate, as is not unusual, 
that the insurance shall not attach on delivery of the policy unless the insured is 
in good health.” A contract of insurance, as has been frequently held, rests upon 
and is controlled by the same principles of law applicable to other contracts, and 
the parties may stipulate and agree that it shall be effective at a given time, or 
upon the happening of a designated event, or shall not be effective at all if there 
occurs a specified intervening event. Bowen y. Prudential Insurance Co., 178 
Mich. 63, 144 N. W. 543, 51 L. R. A. (N. S.) 587; Gallop v. Royal Neighbors, 167 
Mo. App. 85, 150 S. W. 1118; New York Life Insurance Co. v. Griffith (C. C. A.) 
35 F.(2d) 945. The point to be decided is accordingly not one of fraud or mis- 
representation, but of contract law where the parties have agreed that the in- 
surance shall not take effect upon the delivery of the policy and the payment of 
the premium if the insured has consulted a physician since his medical examin- 
ation. We know of no rule of law which renders such a provision ineffective. 
Cf. New York Life Ins. Co. v. Conrad, 47 F.(2d) 885 (6 C. C. A.). The agent in 
this case did not know at the time the policy was delivered, as did the agent in 
Grier v. Mut. Life Insurance Co., 132 N. C. 542, 44 S. E. 28, that the insured was 
ill or had consulted a physician, nor was there payment of the premium in full 
at the date of application under a provision of the policy that made it effective 
as of that date, as in New York Life Ins. Co. v. Abromietes, 254 Mich. 622, 236 
N. W. 769. Nothing in the last-mentioned case militates against the doctrine 
announced by the same court in Bowen v. Prudential Insurance Co., supra, where 
a stipulation in an application, that the policy should not take effect until de- 
livered to the insured while in good health, was held valid and enforceable. 
Plainly there was no waiver of the stipulation, since it is not claimed that the de- 
fendant’s agent knew of the consultation at the time the policy was delivered or 
that the company or its agent was thereafter informed of it and permitted the 
insured to retain the policy. It is not necessary, therefore, to consider whether 
the delivering agent could have waived the provision. 


[4] It appears that both policies were issued upon a single application. On 
the trial of the case, counsel for the insurance company stated in open court 
that it had “been’ agreed on the record that this one application covered both 
policies in suit, the $10,000 and the $2,500 one, that was consented to yesterday, 
as I understand it.” No denial of this statement was made, but, had there been 
a denial, the result could not be different, for a copy of the application was at- 
tached to each policy, and each stated that it was issued “in consideration of the 
application therefor.” Columbian Nat. Life Ins. Co. v. Harrison, supra. 

The judgment is affirmed. 


NEWSOM v. NEW YORK LIFE INS. CO. No. 5982. 
Circuit Court of Appeals, Sixth Circuit. June 27, 1932. 


60 Federal Reporter (2d) 241. 
1. INSURANCE. 
Execution by applicant for life insurance of note to local agent for first 
premium held not payment “in cash” so as to render policy effective from date of 
application. 


Application for life insurance provided, in part, that, “if the applicant 

* * x 4 h’ the * * * first premium * * * 
pays the agent ‘in cash’ the ; p 

and so declares in this application and receives from the agent a receipt 

therefor,” and if the insurer “shall be satisfied that the applicant was, at 

the time of making this application, insurable and entitled under the 
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company’s rules and standards to the insurance, * * * then said in- 

surance shall take effect and be in force * a * from and after the 

time this application is made, whether the policy be delivered to and re- 
ceived by the applicant or not.” 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

2. INSURANCE. ae ‘ 

Provision in application for life insurance, relating to waiver of insurer’s 
rights or requirements in application held notice to applicant of agent’s lack of 
authority in matter. . : 

Application for life insurance policy provided that only the president, 

a vice president, a second vice president, a secretary, or the treasurer of 

the company could waive any of the company’s rights or requirements in 

the application. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

3. INSURANCE. Ble , P 

Generally, provisions in application relating to waiver of insurer’s rights or 
requirements in application are binding. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. INSURANCE. _ : 

Terms or conditions upon which life insurance might be made effective held 
not, under terms of application, subject to waiver, except by designated officers 
or by agent acting with express authority. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE. bbs. 

Local agent taking application for life insurance held not, under provisions in 
application, authorized to waive payment of first premium in cash, required as 
condition precedent to policy becoming effective from date of application. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

6. INSURANCE. ; 

Iowa statute making insurance agent the agent of insurer, etc., held not to 
give local agent power and authority to waive written conditions of application 
for life insurance (Code Iowa 1931, § 9004). 

Code Iowa 1931, § 9004, provides that agent of insurance company 
shall be held to have “authority to transact all business within the scope 

of his employment, anything in the application, policy, contract, by-laws, 

or articles of incorporation of such company to the contrary notwith- 

standing.” 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Appeal from the District Court of the United States for the Northern 
District of Ohio; Paul Jones, Judge. 

Action by E. Earl Newsom, administrator of the estate of Emma D. New- 


som, deceased, against the New York Life Insurance Company. Judgment for the 
defendant, and the plaintiff appeals. 
Affirmed. 


D. H. Wasserman, of Cleveland, Ohio (Griswold, Green, Palmer & Hadden 
and Wasserman & Ascherman, all of Cleveland, Ohio, on the brief), for appellant. 

J. H. Schultz, of Cleveland, Ohio (Garfield, Cross, MacGregor, Daoust & 
Baldwin, of Cleveland, Ohio, on the brief), for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

MoorMAN, Circuit Judge. 


On September 7, 1922, Day M. Newsom made written application to the 
appellee insurance company, in the state of Iowa, for two policies of insurance, 
each in the sum of $5,000. On the same day he was examined by a medical 
examiner for the insurance company and executed a note in the amount of the 
first premium, payable to the order of the local agent “twenty days after date, 
September 7, 1922, upon the tender to me of the policy of insurance on my life 
for $10,000.” He died September 13, 1922. In the meantime the application had 
been sent to the home office, where it was received and approved September 14. 
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The following day the policies were written up and executed by the insurance 
company and forwarded to its branch office at Omaha. On September 18 the 
home office learned of Newsom’s death and telegraphed its Omaha office recalling 
the policies, which had not been delivered. - Thereafter the note was returned 
to Newsom’s mother, the beneficiary under the policies, who seven and a half 
years later, January 13, 1930, brought this suit in the state court to recover the 
insurance. The cause was duly removed to the District Court, and, upon conclusion 
of the plaintiff's evidence on the trial, the court directed a verdict for the 
insurance company. The plaintiff appeals from the judgment rendered thereon. 

The only questoins presented in argument here relate to the interpretation 
and effect to be given the provision of the application set forth in the margin.’ 
The appellant makes no claim under the first part of the provision stipulating 
that the insurance shall not take effect unless and until the policy is delivered to 
and received by the applicant and the first premium thereon paid in full, but re- 
lies entirely upon that part under which the insurance could be made effective 
as of the date of the application upon (1) the payment “in cash” of the full 
amount of the first premium, (2) a declaration in the application of such pay- 
ment, and (3) the acceptance by the applicant from the agent of a receipt there- 
for on the form attached to the application. The contention is that the execu- 
tion of the note by the insured and the acceptance of it by the agent was the 
equivalent to payment of the first premium in cash, that the required receipt was 
given to and accepted by the applicant, and, further, that, even if the premium 
was not paid in cash or the receipt therefor accepted, the agent waived these 
conditions, as well as the declaration of payment in cash, which he was author- 
ized to do under the laws of Iowa where the application was made and the pol- 
icies, if the insured had lived, would have been delivered. 

[1] In our view the execution and acceptance of the note did not constitute 
payment in cash. The provision in question seems to have been carefully phrased. 
The first part of it states that the insurance shall not take effect even upon the 
delivery of the policy unless and until the first premium is “paid in full.” The 
second part, that upon which the appellant relies, provides, among other things, 
that, in order to put the insurance into effect, the applicant must pay the full 
amount of the first premium “in cash.” The adding of the words “in cash” to 
this clause indicates an intent to require the payment to be made within the re- 
strictions that are ordinarily imported by the term. Compare Bergholm y. Pe- 
oria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. . A note is an agree- 
ment to pay; it is not cash. Pierce v. Bryant, 5 Allen (Mass.) 91, 93; State v. 
Moore, 48 Neb. 870, 878, 67 N. W. 876; Dunham y. Morse, 158 Mass. 132, 134, 32 
N. E. 1116, 35 Am. St. Rep. 473; Jenkins v. International Life Ins. Co., 149 Ark. 
257, 2322'S. W. 3; In re Palliser, 136 U. S. 257, 263, 10 S. Ct. 1034, 34 L. Ed. 514. 
Furthermore, the note here in question was not even a demand note, but was a 
promise to pay twenty days after date upon the tender of the policies. The ap- 
pellee was not bound to make a tender until after medical examination and in- 
vestigation, and then only if it should be satisfied that the applicant was entitled 
to the insurance under its rules and standards of insurance. None of the cases 
cited by appellant holds that such a note is cash as that term is ordinarily used. 
In Kilborn v. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 861, the policy con- 
tained no provision that the first premium should be paid in cash; and in New 
York Life Co. v. Pike, 51 Colo. 238, 117 P. 899, the application did not provide 


1“]. That the insurance hereby applied for shall not take effect unless and until the 
policy is delivered to and received by the applicant and the first premium thereon paid in full 
during his lifetime, and then only if the applicant has not consulted or been treated by any 
physician since his medical examination, and_ the contract shall thereupon, unless provided for 
otherwise above, relate back to and take effect as of the date of this application; provided, 
however, that if the applicant, at the time of making this application, pays the agent in cash 
the full amount of the first premium for the insurance applied for in questions 2 and 3 and 
so declares in this application and receives from the agent a receipt therefor on the receipt 
form which is attached herto, and if the Company, after medical examination and investigation, 
shall be satisfied that the applicant was, at the time of making this application, insurable and 
entitled under the Company’s rules and standards to the insurance, on the plan and for the 
amount applied for in Questions 2 and 3, at the Company’s published premium rate corres- 
ponding to the applicant’s age, then said insurance shall take effect and be in force under 
and subject to the provisions of the policy applied for from and after the time this application 
is made, whether the policy be delivered to and received by the applicant or not. 
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that the premium must actually be paid before the policy was in effect. In Me- 
Connell v. Southern States Life Ins. Co. (C. C. A.) 31 F.(2d) 715, the insured 
executed a note which was discounted at a bank by the agent and the cash pro- 
ceeds thereof turned into and retained by the company. We do not refer to all 
the authorities cited by appellant on this point, but an examination of them dis- 
closes that none of them is applicable to the state of facts presented in the 
present case. 

Mrs. Newsom testified that at the time the application was made she heard a 
conversation between her son and the agent in which her son offered to pay the 
first premium in cash, but the agent advised him that the note was the same as 
cash, and that it would not be necessary for him to sign the form declaring that 
payment had thus been made. She also testified that a receipt was delivered to 
her son and that she returned it to the agent upon the return to her of the note. 
Her testimony, however, as to whether the receipt was in the prescribed form is 
indefinite; and, besides, in her reply to the amended answer, she alleged that, at 
the time the policies were mailed from the appellee’s home office, the appellee 
knew “that the receipt, form of which was attached to said application, had not 
been delivered to Day M. Newsom, if in fact said receipt was not delivered.” The 
agent, who was an uncle of Newsom, testified that the receipt was not detached 
from the application, that he did not tell Newsom that the execution and delivery 
of the note was equivalent to paying in cash, and that nothing was said about the 
insurance being in force from the date of the application. His testimony as to 
the nondelivery of the receipt is corroborated by other testimony that is quite 
convincing. It further appears from the agent’s testimony, and there is nothing 
in the record to contradict it, that, at the time the application was taken, New- 
som had no funds, and the agent loaned him $50 for his personal use. 


Assuming full authority in the agent, it may well be a question of doubt as 
to whether the testimony of Mrs. Newsom, giving to it its broadest implications, 
touches upon all the essentials of a vaild waiver [see Reynolds v. Detroit Fidel- 
ity & Surety Co., 19 F.(2d) 110 (6 C. C. A.), and National City Bank v. National 
Surety Co., 58 F.(2d) 7 (6 C. C. A.)], or whether, even though bearing upon such 
essentials, in view of other admitted facts and circumstances it was of such sub- 
stantial character as to require the submission of that issue to the jury. Cf. 
Strider v. Pennsylvania R. R. Co., 60 F.(2d) 237 (6. C. C. A.), decided June 27, 


1932. We pass both questions, however, and consider whether the agent had the 
authority requisite to a waiver. 


[2-5] It is not claimed that the agent’s authority was other than that of a 
local agent. The application provided that only the president, a vice president, a 
second vice president, a secretary, or the treasurer of the company could waive 
any of the company’s rights or the requirements in the application. This pro- 
vision was notice to the applicant that the agent had no authority to waive any 
of the terms or conditions upon which the insurance might be made effective. 
Such provisions are generally held to be binding. Hartford Fire Ins. Co. v. 
Nance, 12 F.(2d) 575 (6 C. C. A.); Hartford Fire Ins. Co. v. Jones, 15 F.(2d) 1 
(6 C. C. A.). And they cannot be waived on behalf of the company except by 
one of its officers thus designated or by an agent acting with express authority. 
In New York Life Ins. Co. v. Ollich, 42 F.(2d) 399 (6 C. C. A.), it was the prac- 
tice of the company to permit its agent to make the insurance effective “upon 
delivery” of the policy. Cf. Dodd v. Afnta Life Ins. Co., 35 F.(2d) 673, 674 (6 
C. C. A.). Here the appellant must rely for waiver, not upon a delivery of the 
policies or an authorized practice, but upon the spoken word of the agent alone. 
In Northern Assurance Co. v. Building Association, 183 U. S. 308, 361, 22 S. Ct. 
133, 153, 46 L. Ed. 213, it was said: “Where the waiver relied on is an act of an 
agent, it must be shown either that the agent had express authority from the 
company to make the waiver, or that the company subsequently, with knowledge 
of the facts, ratified the action of the agent.” It was not shown in the case at 
bar that the local agent had authority to waive the provisions of the application, 
or, if he attempted to do so, that the company, through its authorized officials, 
did anything that could be construed as a ratification of his acts. 


_ [6] The application was signed in Iowa, and the policies, had they been de- 
livered, would have been delivered in that state. A statute of that state, section, 
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9004, Iowa Code, provides that the agent of an insurance company shall be held 
to have “authority to transact all business within the scope of his employment, 
anything in the application, policy, contract, by-laws, or articles of incorporation 
of such company to the contrary notwithstanding.” Appellant contends that this 
statute gave to the local agent the power and authority to waive the written con- 
ditions of the application. Reliance is placed on Liquid Carbonic Acid Manufac- 
turing Co. v. Insurance Co., 126 Iowa, 225, 101 N. W. 749, where suit was brought 
on a fire insurance policy providing in terms that no agent could waive any of 
its provisions, one of which was that it should be “absolutely void” if the prop- 
erty should become incumbered. The court held that the consent of the agent 
of the company to the placing of a mortgage on the property in violation of this 
provision was a waiver of the provision. In Continental Ins. Co. v. Chamber- 
lain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341, also relied on, a district agent in 
Iowa, having written authority “to prosecute the business of soliciting and pro- 
curing applications for life insurance” throughout the state, advised an applicant 
for insurance that certain questions in the application did not relate to the char- 
acter of insurance that he then had. The applicant, acting upon the agent’s ad- 
vice, permitted the application to be filled out accordingly. The policy was is- 
sued, and in a suit thereon the court held that the insurance company was estop- 
ped from asserting that the representations made by the insured upon the ad- 
vice of the agent were false. In both of these cases the premium was paid and 
the policy delivered. Here there is no such situation. The policies were not de- 
livered and the insurance could not attach as of the date of application except 
upon payment of the premium in cash, a declaration in the application that such 
payment had been made, and the acceptance of a designated receipt. The ap- 
pellant is not therefore in a position to contend, as were the policyholders in the 
two cases referred to, that a policy of insurance which had been taken out and 
paid for was effective, notwithstanding a provision of the policy which declared 
that it should become void under certain conditions, but does and must contend 
that the insurance was put into effect under the provisions of an application 
which cannot be relied upon to show the contrary. He thus contends that the 
terms of the application on which his action is based, and without which there 
could have been no insurance, are conclusive as to existence of the insurance but 
are not to be considered as determinative of the means by which it could be 
created. We think the contention is unsound. Cf. Lumber Underwriters v. Rife, 
237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Subar v. New York Life Ins. Co., 60 
F.(2d) 239 (6 C. C. A.). Nor in our view is it justified by the Acid Case or any 
of the other cases dealing with the Iowa statute. As to such other authorities 
see: Arispe Mercantile Co. v. Insurance Co., 141 Iowa, 607, 120 N. W. 122, 133 
Am. St. Rep. 180; Black v. Insurance Ass’n, 171 Iowa, 309, 152 N. W. 7; De Bolt 
v. German American Ins. Co., 181 Iowa, 671, 165 N. W. 55; Nertney v. National 
Fire Ins. Co., 199 Iowa, 1358, 203 N. W. 826; Neiman v. City of New York Ins. 
Co., 202 Iowa, 1172, 211 N. W. 710; Connecticut Fire Ins. Co. v. Buchanan (C. 
C. A.) 141 F. 877, 883, 4 L. R. A. (N. S.) 758; Mulrooney v. Royal Ins. Co. (C. C.) 
157 F. 598, 607; Stillman v. AXtna Life Ins. Co. (D. C.) 240 F. 462, 467. 

While the Iowa statute gives to the local agent of an insurance company 
“authority to transact all business within the scope of his employment,” it no- 
where says, even if it were permissible, what the scope of such employment shall 
be. This statute of Iowa is no more definite as to the agent’s authority than the 
Florida statute considered in Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 
613, 36 S. Ct. 676, 60 L. Ed. 1202. That statute made any person soliciting insur- 
ance for an insurance company the agent or representative of the company for 
all “intents and purposes,” but it was held that as.the statute did not “fix the 
scope” of the agent’s authority, it had no effect upon the true relationship of 
the parties. In Ohio there is a statute which makes a person who solicits or 
takes an application for insurance the agent of the insurance company, “anything 
in the application or the policy to the contrary notwithstanding.” This statute 
was construed in Sun Insurance Office v. Scott 284 U. S. 177, 52 Ct. 72, 73, 76 
L. Ed. 72, where it was claimed that the local agent waived a provision of the 
policy stating that the policy should be void if the property “be or become in- 
cumbered by a chattel mortgage.” The court held that the statute did not de- 
fine the scope of the agency and could not be given the effect of extending the 
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agent’s authority to “matters of contract with respect to the policy, including 
consent to the alteration of its terms,” and further, as the Ohio authorities did 
not give it such effect, the written contract, the policy provision, was controlling. 
We are impelled to a like view of the Iowa statute and decisions. 

The judgment is affirmed. 


EGAN v. NEW YORK LIFE INS. CO. No. 1448. 
District Court, N. D. Georgia, Atlanta Division. June 17, 1932. 
60 Federal Reporter (2d) 268. 
1. INSURANCE. 


Giving notice of disability before lapse of policy held condition precedent 
to waiver of premiums, under policy providing for waiver only on company’s 
receiving proof of disability before default. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

At Law. Action by Mabel P. Egan, as committee for John G. Egan, against 
the New York Life Insurance Company. 

Petition dismissed. 

Barrett, District Judge. 


This is a suit on a life insurance policy which became in default by reason 
of non-payment of premiums, unless saved therefrom by reason of the provision 
hereinafter quoted. In the event of such provision becoming effective, payments 
are obligated to be made in installments, and the suit is for such installments. 


“Waiver of Premiums. If after this policy shall have been in force one 
full year and before default in the payment of any premium, the Company re- 
ceives due proof that the insured before attaining the age of sixty years has be- 
come wholly disabled by bodily injury or disease so that he is and will be pre- 
sumably thereby permanently and continuously prevented from engaging in any 
occupation whatsoever for remuneration or profit, the Company shall waive pay- 
ment of each premium as it thereafter becomes due during the Insured’s said 
disability.” 

[1] The policy had been in force more than one full year, and assured had 
not reached sixty years of age at the time of the alleged disability, viz. insanity, 
which it is claimed made said provision applicable. Notice of such alleged dis- 
ability was not given until after the company had lapsed such policy for nonpay- 
ment of premium, but it is alleged that such disability had occurred before the 
due date of the premium for the nonpayment of which such policy was lapsed 
and had continued uninterruptedly until the filing of such suit. 


First it is important to ascertain whether the language of the provision is 
free from ambiguity. The condition is not, “if the assured becomes disabled,” 
but is, if “the company receives due proof” of the disability, it will waive pay- 
ment of premiums. To give this any other meaning than the notice of disability 
was the requisite would be to twist and torture language. 


The promise of the company was to do something if this condition precedent 
were complied with, viz. to waive payment of premiums. Until such condition 
was complied. with, no such obligation existed. 

My opinion is so decided that to fail to sustain the general demurrer would 
be to disregard the sanctity of contracts that nothing but a controlling authority 
would lead to any other conclusion. Not only such opinion of’my own but the 
decision of the Circuit Court of Appeals of the Fifth Circuit in the case of Pe- 
oria Life Insurance Co. v. Bergholm, 50 F.(2d) 67, as affirmed by the Supreme 
Court of the United States in the same case (there entitled Bergholm v. Peoria 
Life Insurance Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, as I understand 
them, is mandatory that I shall sustain such demurrer. 


It is recognized that there are some differences of opinions in the state 
courts, but the overwhelming weight in number and cogency of reasoning are in 
accord with the said Bergholm Case. A splendid review of the authorities is 
contained in the case of Beulah L. Smith v. Missouri State Life Ins. Co.; 134 
Kan. 426, 7 P.(2d) 65, decided January 30, 1932. The most recent case that has 
been furnished me is that of Missouri W. Berry v. Lamar Life Insurance Co. 
(Miss.) 142 So. 445, very recently decided, and following and affirming the opin- 
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jon of said court in the case of New York Life Insurance Co. v. Alexander, 122 
Miss. 813, 85 So. 93, 15 A. L. R. 314. 

[2] The urge that because this contract was made in Virginia it should be 
construed by the laws of Virginia and not by the general commercial law is 
answered adversely by the Supreme Court of the United States in Carpenter v. 
Providence Washington Insurance Company, 16 Pet. 495, 511, 10 L. Ed. 1044; 
Black & White Taxicab Co. v. B. & Y. Taxicab Co., 276 U. S. 518, 530, 48 S. Ct. 
404, 72 L. Ed. 681, 57 A. L. R. 426, and by the Circuit Court of Appeals of the 
Fourth Circuit in the case of Pilot Life Insurance Co. v. Owen, 31 F.(2d) 862. 

It is therefore hereby ordered that the general demurrer is sustained and 
the petition is dismissed, at the cost of the plaintiff. 


NEW YORK LIFE INS. CO. v. McCREARY. No. 9402. 
Circuit Court of Appeals, Eighth Circuit. July 15, 1932. 
Rehearing Denied Aug. 27, 1932. 
60 Federal Reporter (2d) 355. 
2 INSURANCE. 

Where proceeds received by insurance agent on negotiation of note payable 
to him individually are sufficient to pay part of first premium due insurance 
company, premium to all intents and purposes is paid in cash. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

4, INSURANCE. 

Conditions of application for life insurance requiring applicant to pay pre- 
mium in cash, receive from agent receipt on form attached, and to sign declara- 
tion attached to application stating she had paid premium to agent, held condi- 
tions precedent to insurer’s becoming immediate insurer. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

5. INSURANCE. 

Written application for life insurance must be accepted as evidence of con- 
tract regardless of what agent intended to effect and applicant thought she had 
obtained. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

. INSURANCE. 

Terms of contract constitute measure of life insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

. INSURANCE. . 

Principles of general law of agency apply to insurers and their agents. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

. INSURANCE. E , - 

Insurance companies, unless inhibited by statutes, may limit authority of 
agents by agreements contained in application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

9. INSURANCE. er 

Where limitation on life insurance agent’s authority was stated in application, 
applicant was charged with notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

12. INSURANCE. 

_ State statutes making soliciting agent insurer’s agent leave extent and nature 
of authority to be determined by general law of agency (Comp. St. Neb. 1929, 
$$ 44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 78.) 

Appeal from the District Court of the United States for the District of Ne- 
braska; Joseph W. Woodrough, Judge. ; 

Action by H. Belle McCreary against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 


Claude A. Davis, of Grand Island, Neb. (J. L. Cleary and William Suhr, both 
of Grand Island, Neb., on the brief), for appellant. 
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J. M. Fitzgerald, of Scottsbluff, Neb., (L. L. Raymond, of Scottsbluff, Neb 
on the brief), for appellee. 

Before Gardner, Sanborn, and Booth, Circuit Judges. 

GarpNER, Circuit Judge. 

The appellee as plaintiff below brought this action to recover $4,000 upon an 
alleged contract of insurance upon the life of her daughter, Mary Belle Mc- 
Creary. The parties will be referred to as they appeared in the lower court. 
The defendant contends that no contract of insurance ever became effective. 

On January 31, 1929, Mary Belle McCreary, daughter of the plaintiff, was 
solicited to take out insurance upon her life by a soliciting agent of the defend- 
ant at Scottsbluff, Nieb., and in the forenoon of that day signed an application 
for life insurance, naming the plaintiff as beneficiary. The application contains 
the following pertinent provisions: 

“It*is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination; provided, however, that if the applicant, at the 
time of making this application, pays the agent in cash the full amount of the 
first premium for the insurance applied for in Questions 2 and 3 and so declares 
in this application and receives from the agent a receipt therefor on the receipt 
form which is attached hereto, and if the company, after medical examination 
and investigation, shall be satisfied that the applicant was, at the time of making 
this application, insurable and entitled under the Company’s rules and standards 
to the insurance, on the plan and for the amount applied for in Questions 2 and 
3, at the Company’s published premium rate corresponding to the applicant’s age, 
then said insurance shall take effect and. be in force under and subject to the 
provisions of the policy applied for from and after the time the application is 
made, whether the policy be delivered to and neceived by the applicant or not. 
2. That a receipt on the form attached as a coupon to this application form is 
the only receipt the agent is authorized to give for any payment made before the 
delivery of the policy. 3. That only the President, a Vice-President, a Second- 
Vice-President, a Secretary or the Treasurer of the Company can make, modify 
or discharge contracts, or waive any of the Company’s rights or requirements; 
that notice to or knowledge of the soliciting agent or the Medical Examiner 
is not notice to or knowledge of the Company, and that neither one of them is 
. authorized to accept risks or to pass upon insurability.” 

At the time of signing the application, the applicant gave to the agent her 
promissory note payable to the agent’s order for the amount of the first pre- 
mium. This note was forwarded by the agent with the application to the com- 
pany at noon of the same day. Later in the day, at the solicitation of the agent, 
applicant undertook to effect temporary insurance to become effective immediate- 
ly. She did not have the cash with which to pay the premium, but at the sug- 
gestion of the agent she gave him a second promissory note payable to his order 
in the amount of the premium, which was on that day discounted by the agent, 
who obtained from it more than enough cash to pay the company its share of 
the first premium. The note was retained by the indorsee, who still held it at 
the time of the death of the applicant. On the same afternoon, January 31, 1929, 
the applicant took the required physical examination, which was later approved 
by defendant. She then left on an automobile trip. The policy was issued by 
the defendant and mailed to its branch office for delivery, but was not delivered. 
It was dated January 15, 1929 (the date borne by the application), and was for 
$2,000, or twice that amount for death by accident. Miss McCreary met with an 
automobile accident and died from injuries received therein, on February 4, 1929. 
The agent of the defendant represented to the applicant that the contract of in- 
surance would be in force from the time of the payment of the premium. No 
receipt or contract of insurance, however, was delivered to the applicant, and 
she did not sign the declaration in the application to the effect that she had paid 
the first premium. 

At the close of all the evidence both sides moved for a directed verdict. The 
court instructed the jury to return a verdict in favor of the plaintiff for the 
amount of the alleged contract of insurance; to wit, $4,000 with interest, and an 
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attorney fee of $400, allowed pursuant to Nebraska statutes. From this judg- 
ment the defendant has appealed. The questions presented may be thus stated: 
(1) Was the premium paid to the agent in cash; (2) were the requirements for 
the issuance of a receipt by the agent and the signing of a declaration by the ap- 
plicant in the nature of conditions precedent to a contract of immediate insur- 
ance; and (3) if so, could the soliciting agent waive these conditions? 

[1] As preliminary to a consideration of these questions, it may be observed 
in passing that, inasmuch as both parties moved for a directed verdict, the ver- 
dict as directed must be given the same force and effect as a- verdict regularly 
returned by a jury, and, if it is sustained by substantial evidence, it should not 
be set aside unless there were errors at law occurring at the trial prejudicial to 
the rights of the defendant. Williams v. Vreeland, 250 U. S. 295, 39 S. Ct. 438, 
63 L. Ed. 989, 3 A. L. R. 1038; American Surety Co. v. Republic Casualty Co. (C. 
C. A.) 42 F.(2d) 807; Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. 
(Cc. C. A.) 51 F.(2d) 714, 76 A. L. R. 1287. 

[2] The soliciting agent was authorized to collect cash in payment of the 
first premium. Instead of receiving cash directly from the applicant, he took her 
negotiable promissory note payable to his order, negotiated it and received the 
amount of the premium in cash. The agent did not have authority to accept a 
note payable to the company in lieu of cash, nor did he have authority to waive 
the provision for the payment of cash. The note, however, was made payable to 
the agent, and he actually received cash thereon. True, he did not receive the 
full amount of the premium, but he received the full amount due the company, 
and it is quite generally held that, where the proceeds received by the agent on 
negotiation of a note payable to him individually are sufficient to pay that part 
of the premium due the company, the premium to all intents and purposes is ac- 
tually paid in cash, as much as if the agent had received for the premium a check 
on a bank or an order on a third person which was paid on presentation. New 
York Life Ins. Co. v. Silverstein (C. C. A. 8) 53 F.(2d) 986; Payne v. Mutual 
Life Ins. Co. (C. C. A. 8) 141 F. 339; German-American State Bank v. Mutual 
Benefit Health & Accident Ass’n, 107 Neb. 124, 185 N. W. 313; Jacobs v. Omaha 
Life Ass’n, 146 Mo. 523, 48 S. W. 462; John Hancock Mutual Life Ins. Co. v. 
Schlink, 175 Ill. 284, 51 N. E. 795. Under his contract with the insurance com- 
pany, he was entitled to retain one-half of the first premium, so that the com- 
pany, through its soliciting agent, received in cash the amount due it. 

[3, 4] To entitle the applicant to insurance taking effect at once, it was in- 
cumbent upon her (1) to pay the amount of the premium in cash; (2) to receive 
from the agent a receipt therefor on the receipt form attached to the application; 
and (3) to sign a declaration attached to the application, to the effect that she 
had paid to the named agent the stated amount of the first premium in cash, 
and that she held the agent’s receipt for same on the receipt form detached from 
and corresponding in date and number with the application. These provisions 
were all set out in the application signed by the applicant. She was therefore 
charged with notice and knowledge thereof, and they were in the nature of con- 
ditions precedent, the fulfillment of which were required by the insurance com- 
pany before it either became or agreed to become an immediate insurer of the 
life of the applicant. Jensen v. New York Life Insurance Company (C. C. A. 8) 
59 F.(2d) 957; Inter-Southern Life Ins. Co. v. McElroy (C. C. A. 8) 38 F.(2d) 
557, 559; Person v. Aétna Life Ins. Co. (C. C. A. 8) 32 F.(2d) 459, 460; New York 
Life Ins. Co. v. Horton (C. C. A. 5) 9 F.(2d) 320; St. Louis Architectural Iron 
Co. v. New Amsterdam Casualty Co. (C. C. A. 8) 40 F.(2d) 344; Clements v. Pre- 
ferred Acc. Ins. Co. (C. C. A. 8) 41 F.(2d) 470, 76 A. L. R. 17; Niagara Fire Ins. 
Co. v. Pospisil (C. C. A. 8) 52 F.(2d) 709; A&tna Life Ins. Co. v. Johnson (C. C. 
- 8) 13 F.(2d) 824; MacKelvie v. Mutual Benefit Life Ins. Co. (C. C. A. 2) 287 

. 660. 


[5] It is contended that the agent intended to effect, and the applicant 
thought she had obtained, insurance upon her life from the time the second note 
was delivered. The written application, however, which was signed by Miss 
McCreary, must be accepted as the evidence of the contract between the par- 
ties. Under the specific provisions of this contract, the insurance was not to 
take effect immediately unless the above-noted conditions precedent had been 
performed and taken place. The applicant was bound to know that, before this 
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insurance could become effective, she must receive from the agent a receipt 
for the first premium on the receipt form attached to the application which she 
signed. She was also bound to know that this insurance could not become ef- 
fective unless she signed a declaration to the effect that she had made payment 
of the first premium and that she held the agent’s receipt therefor upon the re- 
ceipt form detached from and corresponding in date and number with the ap- 
plication; in fact, there is attached to the application which Miss McCreary 
signed a form of declaration as follows: 
“Declaration to be Signed by Applicant upon Making Any Payment 
with This Application. 
“Dated at ————, 192-_. 

“I hereby declare that I have paid to : Dollars ($———) in cash, 
and that I hold his receipt for the same, made up, without alteration, on the re. 
ceipt form detached from and corresponding in date and number with this ap- 
plication. I assent to the terms of said receipt. 

“(Signature of Applicant] - 

[6] The submission of this application with the declaration unsigned indica- 
ted that no immediate contract of insurance had been effected. In other words, 
the terms upon which the company agreed to become immediately liable had not 
been accepted nor complied with. Contracts of insurance are contracts of in- 
demnity upon the conditions specified in the contract embodying the agreement 
of the parties. If an alleged insured cannot bring himself within the conditions 
of the contract, then no insurance was effected, as the terms of the contract 
constitute the measure of the insurance company’s liability. In Person vy. tna 
Life Ins. Co., supra, in an exhaustive opinion by Judge Booth reveiwing many 
of the authorities, it is said: “The main question involved in the case is what 
construction should be placed upon the above quoted clause in the policy. Is 
good health on the part of the insured at the time the first premium is paid a 
condition precedent to the taking effect of a valid contract of insurance, or does 
the contract of insurance take effect at the time of the payment of the first pre- 
mium, unless at that time the insured knew or had reason to suspect that he was 
not in good health? The former construction was adopted by the court below; 
the latter is contended for by appellants. By the great weight of authority, both 
in the federal and state courts, the former of these two constructions is placed 
upon such a clause.” 

In Inter-Southern Life Ins. Co. v. McElroy, supra, this court said: “The 
provision in the application and policy, to the effect that the policy should not 
become effective until the first premium should be paid during the good health 
of the insured, was valid and binding as a condition precedent.” 

[7, 8] It follows that no contract of insurance ever became effective unless, 
as claimed by the plaintiff, these conditions of the contract were waived. It is 
contended that these conditions were waived because of the acts and knowledge 
of the defendant’s soliciting agent. It is, however, to be observed that the ap- 
plication signed by the applicant contains specific provision that only the presi- 
dent, a vice president, a second vice president, a secretary, or thie treasurer of 
the company could waive any of the company’s rights or requirements. The 
principles of the general law of agency are applicable to insurance companies 
and their agents (Globe Mutual Life Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 
387), and insurance companies, unless inhibited by valid statutory provisions, 
may limit the authority of their agents by agreements contained in the applica- 
tion for insurance, and such agreements are binding upon the applicant. tna 
Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Northern As- 
surance Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213; Jensen v. New York Life Ins. Co. (C. C. A.) 59 F.(2d) 957; Inter-Southern 
Life Ins. Co. v. McElroy (C. C. A.) 38 F.(2d) 557; Curtis v. Prudential Life Ins. 
Coo (CC. A.) S58. a) 7. 

In Jensen v. New York Life Ins. Co., supra, recently decided by this court, 
in referring to a provision identical with that contained in the application in the 
instant case limiting the right of a soliciting agent to waive any rights or re- 
quirements on behalf of the insurance company, it is said: “It is claimed that 
this provision of the insurance contract was waived by the insurance company, 
through its agent Tucker, when he delivered the policy with full knowledge of 
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the accident to Jensen, and the fact that the latter had consulted, and been treat- 
ed by, a physician since the date of his medical examination. But by the terms 
of the insurance contract, to which the insured was a party, and of which he 
had notice and knowledge, Tucker had no authority to waive or alter the terms 
of that contract. He was a mere soliciting agent, and only the president, vice 
president, second vice president, secretary, or treasurer of the company had 
power ‘to make, modify, or discharge contracts or waive any of the company’s 
rights or requirements. 

[9] The applicant, of course, is charged with notice of the agent’s want of 
authority, and hence no resort can be had to the doctrine of apparent, ostensible, 
or implied authority. New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 843, 29 L. Ed. 934; Jensen v. New York Life Ins. Co. (C. C. A.) 59.F.(2d) 
957: Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. Ct. 523, 527, 57 L. Ed. 
879, Ann. Cas. 1914D, 1029. In New York Life Ins. Co. v. Fletcher, supra, in 
speaking of the power of a soliciting agent, it is said: “Here the power of the 
agent was limited, and notice of such limitation given by being embodied in the 
application, which the assured was required to make and sign, and which, as we 
have stated, he must be presumed to have read. He is therefore bound by its 
statements.” 

[10] In Slocum v. New York Life Insurance Company, supra, in an opinion 
by Mr. Justice Van Devanter, it is said: “One who deals with an agent, knowing 
that he is clothed with a circumscribed authority and that his act transcends his 
powers, cannot hold his principal; and this is true whether the agent is a gen- 
eral or a special one, for a principal may limit the authority of one as well as 
of the other.” 

This court in Jensen v. New York Life Insurance Company, supra, said: 
“Finally, appellant invokes the rule that, where this is apparent and ostensible 
authority in an agent, notice to the agent is notice to the principal. This rule 
has application only where actual knowledge of the lack of authority of the agent 
is wanting, and, generally, where a party, relying upon apparent and ostensible 
authority, has acted to his disadvantage. In this case appellant had knowledge 
of the limitations of Tucker’s authority, and no action taken in reliance upon his 
authority has resulted in injury.” 

[11] The right of recovery in this case is bottomed on contract, and it is not 
the function or duty of courts to make a contract for the parties, but only to 
enforce and carry out the contract actually made. 

[12] It is further contended that under the Nebraska statutes, the defend- 
ant’s soliciting agent had authority to bind the company by his acts and dec- 
larations notwithstanding the specific provisions of the insurance contract. The 
statutes relied upon are as follows: 

“44-213. Every agent or broker who shall solicit an application for insurance 

of any kind shall, in any controversy between the insured or his beneficiary and 
the company issuing any policy upon such application, be regarded as represent- 
ing the company and not the insured.” 
_ “44-213. Every agent or broker who shall with authority receive or receipt 
lor any money * * * for any such insurance company * * * or who shall with 
authority receive or receipt for money from other persons to be transmitted to 
any such company * * * as agent or agents of such company, or who shall in any 
wise make or cause to be made any contract or contracts of insurance, for or on 
account of such company aforesaid, shall be deemed, to all intents and purposes 
an ‘agent’ or ‘agents’ of such company.” 

These statutes do not sustain plaintiff’s contention. They, to be sure, make 
the soliciting agent the agent of the insurer, but they leave the extent and nature 
of his authority as such agent of the insurer to be determined by the general 
law of agency. Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. Ct. 72, 74, 76 
L. Ed. ; Jensen v. New York Life Ins. Co. (C. C. A.) 59 F.(2d) 957; Etna 
Life Ins. Co. v. Roewe (C. C. A.) 38 F.(2d) 393; Maryland Casualty Co. v. Camp- 
bell (C. C. A.) 255 F. 437; Fidelity-Phenix Fire Ins. Co. v. Handley (C. C. A.) 
296 F. 902; Newsom v. New York Life Ins. Co. (C. C. A. 6) 60 F.(2d) 241. 

In Sun Insurance Office v. Scott, supra, recently decided by the Supreme 
Court of the United States, it was contended that under a statute of Ohio the 
authority of a soliciting agent was extended to all matters of contract with re- 
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spect to the policy, including consent to the alterations of its terms. Answer- 
ing this contention, the court said: “On its face the statute does not go so far. 
We have examined the authorities cited and fail to find that they give it any 
such force or effect. They do not, as respondent claims, define the scope of the 
agency created by the statute, but leave it to be defined by applicable principles 
of common law. In the present cases the policy limits its scope, and we think 
the written contract must control.” 

[13] An examination of the Nebraska decisions which have considered these 
statutes (Home Fire Ins. Co. v. Gurney, 56 Neb. 306, 76 N. W. 553; Bankers’ Life 
Ins. Co. v. Robbins, 55 Neb. 117, 75 N. W. 585; Arendt v. North American Life 
Ins. Co., 107 Neb. 716, 187 N. W. 65; Robinson v. Union Automobile Ins. Co., 
112 Neb. 32, 198 N. W. 166) convinces that they do not go to the extent required 
to sustain the judgment in this case. On the other hand, in Baird v. Union Mu- 
tual Life Ins. Co., 103 Neb. 609, 173 N. W. 686, and in Kaley v. Northwestern 
Mutual Life Ins. Co., 102 Neb. 135, 166 N. W. 256, the Supreme Court of that 
state held that, where a limitation on the power of the agent of a life insurance 
company was set forth in the application and the limitation was made known to 
the applicant, the agent could not vary the terms of the policy by a rider at- 
tached by him thereto. True, these casse do not discuss the Nebraska statutes, 
but at least they show that the question here involved is by no means definitely 
decided in appellant’s favor in Nebraska. In the absence of controlling con- 
struction placed upon these statutes by the Nebraska court, this court will fol- 
low its own rule and the rule laid down by the Supreme Court of the United 
States. Security Life Ins. Co. v. Brimmer (C. C. A. 8) 36 F.(2d) 176;Bush v. 
Bremner (C. C. A. 8) 36 F.(2d) 189; Cuttell v. Fluent (C. C. A. 8) 51 F.(2d) 974; 
Niagara Fire Ins. Co. v. Pospisil (C. C. A. 8) 52 F.(2d) 709. 

_ The applicant not only had notice of the limitation of the authority of the 
soliciting agent, but by signing the application she agreed that he had only the 
limited authority therein stated. 7 

It follows that no contract of insurance ever became effective, and the lower 
court should have directed a verdict in favor of the defendant, instead of for 
the plaintiff. The judgment appealed from is therefore reversed, and the cause 
remanded, with directions to grant the defendant a new trial. 


PAIST v. AX TNA LIFE INS. CO. No. 4867. 
Circuit Court of Appeals, Third Circuit. Aug. 5, 1932. 
60 Federal Reporter (2d) 476. 
INSURANCE. 


Accidental death from sunstroke, accompanied by flushed sunburned face, 
held, not evidenced by “contusion” or “wound” within double indemnity clause 
of life policy. 

Death of insured from sunstroke could not be said to be “evidenced 

by visible contusion or wound on the exterior of the body” within dou- 

ble indemnity clause of life policy, since “contusion” is commonly under- 

stood to mean a bruise or wound caused by a blow, and there was no 
bruising of skin in present case. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by Helen H. Paist against the AZtna Life Insurance Company, in 
which defendant paid into court the amount of the insurance policy involved and 
contested liability for double indemnity. From a judgment entered upon a di- 
rected verdict in favor of defendant, plaintiff appeals. 

Affirmed. 

See, also, 54 F.(2d) 393. ; 

Robert T. McCracken and Lawrence M. C. Smith, both of Philadelphia, Pa. 
for appellant. 

Paul Reilly, of Philadelphia, Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

BurFincton, Circuit Judge. 

In the court below Mrs. Helen H. Paist, the beneficiary of a policy on the 
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life of her husband with a double indemnity in case of accidental death, brought 
suit thereon. The insurance company conceded its liability on the decedent's 
life, paid the amount thereof into court, and contested its liability for double in- 
demnity. On trial the court instructed the jury the plaintiff had shown no li- 
ability of defendant and gave binding instructions for the latter. From a judg- 
ment entered on such verdict, the plaintiff appeals. 

The case turns on the construction of the double indemnity clause. That 
clause, in so far as applicable to the present case, provided for indemnity under 
two conditions—the first that the insured’s death “results directly and independ- 
ently of all other causes from bodily injuries effected solely through external, 
violent and accidental means”; the second, “if such accident is evidenced by a 
visible contusion or wound on the exterior of the body.” 

In the view we take of this case we assume, for present purpose, but without 
so deciding, that the death of the deceased was an accident within the first clause, 
and therefore confine ourselves wholly to the question whether, being an acci- 
dent, it was “evidenced by a visible contusion or wound on the exterior of the 
body.” 

‘Now the proofs in the case tended to show that the plaintiff’s husband died 
as the result of a sunstroke sustained while playing golf on an afternoon in Sep- 
tember of high humidity with a maximum temperature of 89. In its opinion the 
court below said: “I am also of the opinion that there is no evidence in this 
case of a visible contusion or wound upon the exterior of the body. To hold 
that a flushed, sunburned face is a wound or contusion would be straining lan- 
guage far beyond any reasonable meaning which could be assigned,to it. It 
might be just possible to bring it under the definition of wound given by the 
Century Dictionary as the meaning of the word in medical jurisprudence and 
cited by the plaintiff, but in insurance policies courts have again and again re- 
fused to adopt technical definitions and have adhered to the ordinary and popular 
meanings of words used. There is no reason why this rule should not work both 
ways. Certainly in ordinary parlance ‘contusion’ is almost exactly synonymous 
with ‘bruise,’ and to say that a flushed countenance is a wound would go beyond 
the limit of allowable interpretation.” 54 F.(2d) 393, 395. 

We find no error in such view. We are here dealing with a written contract 
in which the parties agreed that the accident against which the insured was in- 
demnified was one “evidenced by a visible contusion or wound on the exterior of 
the body.” These words “contusion,” “wound,” “visible on the exterior of the 
body,” are of well-known commonly understood meaning. “Contusion,” which 
has as its Latin origin, “con” and “tundere,” to strike, means a bruise or wound 
caused by a blow, but Where, as here, no physical blow is struck, where there is 
no bruising, where the skin is not blow-bruised or blow-broken, certainly, in 
common speech and common understanding, the death of the plaintiff’s husband 
from sunstroke cannot be said to be “evidenced by visible contusion or wound on 
the exterior of the body.” 


So construing the words in which the parties contracted, the judgment of the 
court below is affirmed. 


SOVEREIGN CAMP, W. O. W. v. ROWE. 8 Div. 396. 
Supreme Court of Alabama. June 25, 1932. 
143 Southern Reporter 171. 

1. INSURANCE. : 

Whether insured’s sickness after applying for benefit certificate was appendi- 
citis, from which he died, and materially increased risk, held for jury (Code 
1923, § 8507). 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 
2. INSURANCE. 

Whether insured, dying from chronic appendicitis misrepresented condition 
of his health with intent to deceive, held for jury (Code 1923, § 8507). 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 
& INSURANCE. a 

Charge that insured’s appendicitis attack after date of application for benefit 
certificate would not avoid contract, unless he knowingly represented that he had 
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not been sick since such date with intent to deceive insurer and such fact in- 
creased risk held proper. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

5. INSURANCE. 

Charge that insured’s warranty of good health did not mean perfect health, 
but freedom from disease affecting his general healthfulness, held proper. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

6. INSURANCE. * 

Charge to find for defendant in action on benefit certificate, if insured signed 
acceptance warranting that he had not been sick since date of application, but 
had suffered appendicitis attack, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

8. INSURANCE. ; 

Charge to find for defendant in action on benefit ertificate, if insured was 
not duly obligated or introduced by camp or authorized deputy and certificate 
was manually delivered to him while in good health, held properly refused as 
misleading. ; 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 

Action on a certificate of life insurance by Brenda H. Rowe against the 
Sovereign Camp of the Woodmen of the World. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals. 

Affirmed. 

The following charges were given for plaintiff: 

“3. The court charges the jury that the fact if it be a fact, that the de- 
ceased, Rowe, suffered an attack of appendicitis between the date of his appli- 
cation for a beneficiary certificate and the date of the delivery of the certificate 
to him, would not of itself be sufficient to avoid the contract of insurance un- 
less the jury believe to their reasonable satisfaction from the evidence that the 
said Rowe at the time he represented that he had not been sick since the date 
of his application knowingly made the representation with intent to deceive the 
company, unless the fact, if it be a fact, that he suffered an attack of appendicitis 
between the date of his application and the date of the delivery of the policy 
to him, increased the risk of loss to the company. 

“4. When the defendant sets up a false statement of representation of the 
insured as a defense to this action on the beneficiary certificate, the burden is 
on the defendant to reasonably satisfy you by the evidence that the statement 
or representation was false, and that it was made with intent to deceive the 
defendant or that the risk of loss to the defendant was increased by reason of 
the falsity of the representation or statement. 

“5 The warranty by the deceased, Rowe, that he was in ‘good health’ at 
the time the certificate was delivered to him does not mean that he was in per- 
fect health, but means that he was free from any disease or ailment that affects 
the general soundness or healthfulness of the system.” 

The following charges were refused to defendant: 

“4. I charge you that if you find from the evidence that Powell C. Rowe 
made written application to the defendant Association for membership, on, to- 
wit, the 2nd day of April, 1930, and that on said application the beneficiary cer- 
tificate introduced in this case, was issued; and that on the 19th day of April, 
1930, Powell C. Rowe signed the beneficiary certificate offered in evidence in 
this case in words and figures as follows: “I have read the above certificate and 
accept the same and warrant that I am now in good health and have not been 
sick or injured since the date of my application; and that said certificate was 
signed on the 19th day of April, 1930 by the said Powell C. Rowe; and that on, 
to-wit, the 5th day of April, 1930, the said Powell C. Rowe suffered an attack 
of appendicitis, then I charge you that the plaintiff could not recover in this 
case, and in that event your verdict should be for the defendant.” 

“8. I charge you that if you find from the evidence in this case, that Powell 
C. Rowe was not obligated or introduced by a camp or authorized deputy in due 
form and had manually delivered into his hands, in person, the beneficiary cer- 
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tificate introduced in this case while in good health, that your verdict should be 
for the defendant in this case.” , 

“11, I charge you, gentlemen of the jury, that if you find that what is known 
as the acceptance slip introduced in this case, was signed by Powell C. Rowe, 
and that said acceptance slip contained statements that are not true, then you 
should find for the defendant. 

“12,1 charge you that if you find that what is known as the acceptance 
slip introduced in this case, was signed by Powell C. Rowe, and that said accept- 
ance slip contained statements which were untrue, and that the said Powell C. 
Rowe knew they were untrue when he signed such slip, then you should find 
for the defendant in this case.” 

Wert & Hutson, of Decatur, for appellant. . 

A. J. Harris and Norman W. Harris, both of Decatur, for appellee. 

GARDNER, J. 

The suit is upon an insurance benefit certificate. The defense rests upon 
the theory that the insured was not in sound health, such as to materially in- 
crease the risk of loss, at the time of the delivery of the policy, contrary to the 
warranty in his application, and that he misrepresented the condition of his 
health with actual intent to deceive. Section 8507, Code 1923. 

The application was made on April 2, 1930, the certificate issued April 16th, 
and was delivered and receipted for by the insured on April 19, 1930. 

Defendant rests largely upon a showing as to the testimony of Dr. Elliott, 
wherein it is stated that on the night of April 5, 1930, he attended insured who 
was suffering from appendicitis, and that he called again on April 6th and 7th, 
that he advised an operation, and that insured died in December following of 
chronic appendicitis. 

3ut there was other proof tending to the contrary and presenting a jury 
question. It was to the following effect: Insured was strong and robust in ap- 
pearance, and had never been sick until Saturday night, April 5th, when he 
complained of a pain in his stomach, which he attributed to something he had 
eaten. He remained in bed Sunday, but was up thereafter and went to his busi- 
ness (he was a merchant) on Tuesday, and continued to go to the store every 
day until Thanksgiving morning November 27th, when he became sick, had an 
operation for appendicitis on the 28th, and died December 5, 1930. As to his 
sickness April 5th, he had no nausea, no fever, and from the time he resumed 
his place at the store on Tuesday the 8th to the morning fo Thanksgiving fol- 
lowing, insured appeared well and in good health, and made no complaint of any 
kind, and that the symptoms of the fatal sickness were different from those of 
April 5th. 

The financial secretary oi the local camp directed insured to Dr. Howell, 
the camp physician, for examination, which was had on April 4th. This examina- 
tion, according to Dr. Howell's testimony, disclosed no physical defects of any 
character, and that, if insured had been suffering with chronic appendicitis at 
that time, it would doubtless have been discovered; that, if one recovers from 
the attack, he usually recovers in a few days. This witness further testified 
that about ten days or two weeks following the examination on April 4th, in- 
sured came for another examination; that he knew of his previous sickness and 
on the report that it was appendicitis and made an examination which dsiclosed 
no tenderness or soreness and insured was in good health at that time and 
“thoroughly comfortable.” His testimony is further to the effect that when 
there is recovery from one attack of appendicitis and months elapse before 
another, they are each separate “and it doesn’t affect his health between the 
times.” Dr. Howell’s testimony further tends to show that other causes could 
have produced the symptoms of which insured complained when sick on April 
5th, and that whatever attack insured had would not be considered “as a grave 
attack.” And the testimony of defendant’s medical director shows that it is 
possible for one to fully recover from a very light attack between April 7th 
and 19th. 

The financial secretary stated insured appeared in good health from the 
time of the application to the delivery of the certificate; that when insured 
signed for the certificate he did not read the receipt he was signing, known as 
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the “acceptance slip.” His further testimany disclosed that insured had paid 
all dues and was in good standing with the lodge at the time of his death. 

[1, 2] We think the foregoing recital of the salient features of the evidence 
suffices to show, without discussion, that whether or not the sickness of April 
5th was appendicitis or some other trouble was a jury question as well as 
whether or not it was such a sickness as materially increased the risk of loss, 
Sovereign Camp, W. O. W., v. Gibbs, 217 Ala. 108, 114 So. 915; Padgett v. Soy- 
ereign Camp, W. O. W., 218 Ala. 255, 118 So. 456. So likewise, with the question 
of misrepresentation with intent to deceive. Independent Life Ins. Co. v. Car- 
roll, 222 Ala. 34, 130 So. 402. 

The cases relied upon by defendant (Brotherhood of Rwy. & S. S. Clerks y, 
Riggins, 214 Ala. 79, 107 So. 44; Life Ins. Co. of Virginia v. Newell, 223 Ala. 
401, 137 So. 16) are widely different on the facts from the instant case, and in 
no manner militate against the conclusion here reached. 

We conclude a jury question was presented upon both issues of fact above 
indicated, and upon a consideration also of the motion for a new trial we are not 
persuaded the action of the trial court in denying the same should be here dis- 
turbed. 

[3-5] Plaintiff's requested charges 3, 4, and 5 were given without error. 
Sovereign Camp, W. O. W. v. Gibbs, supra. 

[6] Defendant’s requested charge 4 was properly refused. It rests a verdict 
for defendant upon the mere signing by insured of the acceptance of the cer- 
tificate and the assumption of an attack of appendicitis on April 5th, however 
slight, and ignores any complete recovery therefrom and any intent to deceive 
or that such sickness was of a character to materially increase the risk of loss. 
Padgett v. Sovereign Camp. W. O. W., supra. 

[7] The argument that the court takes judicial knowledge that any attack of 
appendicitis would increase the risk of loss is without merit. Independent Life 
Ins. Co. v. Carroll, supra. 

There was no conflict in the evidence that insured was in good standing 
with the lodge. 


[8] Defendant’s charge 8 was misleading if not otherwise faulty, and there 
was no error in its refusal. 

[9] Aside from any other criticism, charges 11 and 12, refused to defendant, 
assume an actual intent to deceive by the signing of the acceptance slip by the 
insured, ignoring the proof tending to show that the insured signed the same 
without reading it, and without a full realization of its contents, and merely in 
a formal manner at the direction of the secretary of the local camp. Their re- 
fusal constitutes no error to reverse. 

[10] The refused charge made the basis of assignment of error 17 was 
substantially covered by the court’s oral charge as well as an unnumbered charge 
given at defendant’s request. So likewise the charge made the basis of the 
eighteenth assignment of error was substantially embraced in the oral charge 
of the court, and there was no reversible error in its refusal. 


We have considered the assignments of error argued in brief for appellant, 
and find no error to reverse. 


Let the judgment be affirmed. 
Affirmed. 
Anderson, C. J., and Bouldin and Knight, JJ., concur. 


McDANIEL v. MISSOURI STATE LIFE INS. CO. 
No. 4—2622. 
Supreme Court of Arkansas. July 4, 1932. 
51 Southwestern Reporter (2d) 981. 

1. INSURANCE. 

Of two inconsistent clauses in policy, clause more favorable to insured should 
be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Under terms of application and life policy, period of extended insurance held 
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computable from policy date, though policy was delivered and first premium paid 
thereafter. : 

It appeared that policy, dated September 11, although not delivered 
until October 5, at which time first premium was paid, provided that first 
year’s insurance would end on llth day of September, 1929, and insur- 
ance would be continued on payment of annual premium on llth day 
of September in every year during continuance of policy, and application 
provided that, if first premium was not paid at time of application, in- 
surance should not take effect until first premium was paid and accepted 
and policy delivered to and accepted by insured, but that in that event 
policy should bear date of its issuance, and that all future premiums 
should become due on such policy date, and all policy values and extended 
insurance should be computed therefrom. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

3, INSURANCE. 
Policy being unambiguous, court cannot give it different meaning. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Poinsett County, First Division; Neil Killough, 
Judge. 

Action by Ross L. McDaniel against the Missouri State Life Insurance Com- 
pany. From a judgment on a directed verdict in favor of defendant, plaintiff 
appeals. 

Affirmed. 


Ross L. McDaniel sued the Missouri State Life Insurance Company to re- 
cover the sum of $1,000, alleged to be due upon a policy of life insurance. 


The insurance company issued a policy for $1,000 on the joint lives of Ross 
L. McDaniel and Sadie T. McDaniel, conditioned to pay the survivor, upon proof 
of death of either, the sum of $1,000. The policy was dated September 11, 1928. 
It was not delivered until October 5, 1928, at which time the first premium was 
paid. The second premium was paid October 10, 1929, and no other premium 
was ever paid. Sadie T. McDaniel died June 4, 1931, and proof of death was 
duly made. 


The application for the insurance was dated September 4, 1928, and was made 
a part of the contract for insurance. The only clause material to the issue pre- 
sented in the present case reads: 


“(1) If the first preniium is paid in cash at the time this application is made 
and this application is thereafter approved by the Company for the amount, on 
the plan, and in accordance with the terms of this application, the insurance will 
be in force from the date of such approval; and the first policy year shall, un- 
less otherwise requested, begin with the date of such approval. (2) If the first 
premium is not paid in cash at the time the application is made, or if a policy 
different from the one described in the application is issued, the insurance shall 
not take effect until the first premium thereon has actually been paid to and 
accepted by the Company, or its duly authorized agent, and the policy delivered to 
and accepted by me during my life and good health; but in that event the policy 
shall bear the date of its issuance and all future premiums shall become due on 
such policy date and all policy values and extended insurance shall be computed 
therefrom.” 

The policy itself provides that the insurance is granted in consideration of 
the application therefor and the payment in advance of $28.62, which is the pre- 
mium for the first year’s insurance ending on the 11th day of September, 1929. 
It also provides that the insurance will be continued thereafter upon the payment 
of the annual premium on or before the 11th day of September in every year 
during the continuance of the policy. A grace period of thirty-one days was 
granted for the payment of every premium after the first during which the policy 
shall continue in force. The policy also contains a clause that, after two full 
years’ premiums have been paid, upon default in payment of any subsequent pre- 
mium, and at any time within the grace period following, the insured may exer- 
cise any one of certain enumerated options. One of them was for extended in- 
surance, which, in the present case, would be for eight months. 
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The court directed a verdict in favor of the defendant; and, from the judg. 
ment rendered, the plaintiff has appealed. 

Ivan McMullin, of Tyronza, and Baker & Gautney, of Jonesboro, for appellant, 

Allen May and J. R. Burcham, both of St. Louis, Mo., and Charles Frier- 
son, Jr., and Chas. D. Frierson, both of Jonesboro, for appellee. 

Hart, C. J. (after stating the facts). 

The correctness of the judgment depends upon the construction to be placed 
upon the policy in connection with the application for it. The application was 
dated September 4, 1928, and the date “of the policy was September 11, 1928. The 
policy was not delivered nor the premium paid until October 5, 1928. The pre. 
miums for the first and second years were paid. If the eight months’ extended 
insurance is to be counted from the date of the policy, September 11, 1930, it 
would expire on May 11, 1931, which was before the death of Mrs. McDaniel on 
June 4, .1931. If, however, the extended insurance is to be counted from the de- 
livery of the policy, which did not take place until the payment of the premium 
on October 5, 1928, then the insured would have one year thereafter, with a 
grace period of thirty-one days, in which to pay the second premium. Thus jt 
will be seen that the policy lapsed if the extended insurance period is to be count- 
ed from the date of the policy; and it would be in force at the time of the death 
of Mrs. McDaniel if it is to be counted from the date of the delivery of the 
policy. 

[1] It is sought to reverse the judgment upon the well-settled doctrine in 
this state, as well as elsewhere, that, where there are two inconsistent clauses in 
a policy of insurance, that one should be adopted which is more favorable to the 
insured. The reason is that policies of insurance are written on forms pre- 
pared by the insurance company, and the insured has no voice whatever in their 
preparation. Travelers’ Protective Association of America v. Stephens (Ark.) 
49 S.W.(2d) 364. 

As will be seen from our statement of facts, the policy itself provides that 
the first year’s insurance will end on the 11th day of September, 1929, and the 
insurance will be continued upon the payment of the annual premium of $28.62 
on the 11th day of September in every year during the continuance of the policy. 
It is earnestly insisted that this provision of the policy is inconsistent with the 
clause of the application copied in our statement of facts. It provdes that, if 
the first premium is not paid in cash at the time the application is made, the 
insurance shall not take effect until the first premium thereon shall be actually 
paid to and accepted by the company during the life and good health of the insured. 

In making this contention, reliance is placed upon the cases cited in the 
brief and upon case notes to 6 A. L. R. at page 774, and to 32 A. L. R. at page 
1253. The case notes cited recognize a division in the authorities on this point. 
We do not deem it necessary: to review them, however, for we are of the opinion 
that there is no ambiguity whatever when the whole of the provision of the 
application is considered. As we have just seen, it provides that, if the first pre- 
mium is not paid in cash at the time the application is made, the insurance shall 
not take effect until the first premium has been paid to and accepted by the com- 
pany or its duly authorized agent, and the policy delivered to and accepted by the 
insured during the life and good health of the insured. The provision, however, 
continues as follows: “But, in that event, the policy shall bear the date of its 
issuance, and all future premiums shall become due on such policy date and all 
policy values and extended insurance shall be computed therefrom.” 


[2, 3] The language quoted is plain and unambiguous. It is true that the 
policy itself would not take effect until it was delivered to the insured, and the 
first premium was paid by him while in good health. If the insured should die 
prior to the deliverey of the policy, liability under the policy would not attach. 
But the insured, by agreeing that the policy should bear the date of its issuance 
in the same clause, and that all future premiums should become due on such 
policy date and all extended insurance should be computed therefrom, in express 
terms, about which there could be no mistake, fixed the date of the policy as the 
date from which the extended insurance should be computed. The parties were 
capable of contracting and made a contract plain and unambiguous in its terms, 
and courts have no right by construction to give it a different meaning. Mc- 
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Campbell v. New York Life Ins. Co. (C. C. A.) 288 F. 465, certiorari denied in 
262 U. S. 759, 43 S. Ct. 705, 67 L. Ed. 1219. 

The judgment of the circuit court was therefore correct, and it will be 
afirmed. 


DIETLIN v. MISSOURI STATE LIFE INS. CO. (two cases). Civ. 8371. 
District Court of Appeal, First District, Division 2, California. Sept. 15, 1932. 
14 Pacific Reporter (2d) 331. 

1. INSURANCE. Ss 

Evidence showed that disability of plastering contractor who fell from 
scaffolding on February 18, 1929, was partial, not total after November 22d, 
within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. ; 7 

Evidence supported finding that continuing partial disability after November 
22, 1929, of plastering contractor who fell from scaffolding on February 18th, 
resulted from injuries independently and exclusively of all other causes entitling 
contractor to indemnity under accident policy. 

(For other. cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Allowing insured who had operation on each foot twice the amount specified 
in schedule for operation on “bones of foot” held erroneous where policy limited 
payment of surgical indemnities to largest amount specified in schedule for any 
one operation. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

4, INSURANCE. 
In construing life policy, all of its terms must be read together. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

No presumption exists that parties intended that life policy provision that - 
total disability existing continuously for not less than three months shall be 
presumed to be permanent should be rebuttable presumption. 

_The word “presumed” is defined as to take or suppose to be true, or 
entitled to belief without examination or proof, or on the strength of 
probability ; to take for granted; to infer; suppose. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

6. INSURANCE. _ 

Provision in life policies that total disability existing continuously for not 
less than three months shall be presumed to be permanent held conclusive, not 
rebuttable presumption when read with other provisions. 

Life policies provided that total disability must be such as to prevent 

the insured then and at all times thereafter from engaging in any gainful 

occupation, and as so defined, total disability which exists and has existed 

continuously for not less than three months shall be presumed to be 
permanent, and thereafter the company may demand of the insured proof 

of the continuance of such disability and the right to examine his person, 

and the company’s liability was to cease, if it appeared that the insured 

has recovered so as to be able to engage in any gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. ; 

In construing life policies any doubt must be resolved in assured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. , 

Evidence showed that plastering contractor who fell from scaffolding on 
February 18, 1929, was totally and permanently disabled up to November 22d, 
but not thereafter within meaning of life policies. 


(For other cases,.see Insurance, Dec. Dig. § 665[5].) 
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Appeals from Superior Court, City and County of San Francisco; E. Pp, 
Shortall, Judge. : : 
Two actions by Eugene Dietlin against the Missouri State Life Insurance 


Company. From judgments in favor of plaintiff, defendant appeals. 
Reversed. 


Myrick & Deering and Scott, of San Francisco, for appellant. 

Edmund J. Holl, of San Francisco, for respondent. 

SPENCE, J. 

Plaintiff brought two actions seeking to recover on three insurance policies 
issued by the defendant company. One of these actions (superior court No, 
212,855) involved an accident insurance policy and the other (superior court 
No. 217,765) was based upon two life imsurance policies. The actions were 
consolidated and tried by the court sitting without a jury. Separate judgments 


were entered in favor of plaintiff, from which judgments defendant appeals upon 
a bill of exceptions. 


30th actions involved the rights of plaintiff under the disability clauses of 
the policies and we will first outline the nature of plaintiff’s injuries and dis- 
ability as disclosed by the evidence. Plaintiff was a plastering contractor and 
in his application for the accident policy he “fully described” his occupation and 
the duties thereof as “Plastering Contractor—Office, Estimating and Supervising 
Duties Only.” On February 18, 1929, and while all the policies were in force, 
plaintiff fell from a scaffolding and sustianed injuries consisting of fractures of 
both heel bones and a wrenched back. He was confined to a_ hospital for 
approximately four months and about a month thereafter was able “to get around.” 
Upon the advice of his physician he then went to the country “where it was 
warm and where he could walk on soft ground.” He remained in Healdsburg 
for about four months and returned to his home on November 22, 1929. Any 
disability remaining after he returned was due to the condition of the left foot. 
The evidence shows that, even at the time of the trial in December, 1930, there 
had not been a complete recovery in said left foot. There was limitation of 
motion and some pain with the result that there was some disability. The 
testimony of both plaintiff and his physician indicated, however, that, since 
plaintiff returned to his home in November, 1929, he could do many things. He 
could walk about, but his physician testified that, due to the left heel, he did not 
believe that plaintiff “could walk uninterruptedly for more than twenty blocks.” 
He could drive an automobile, but the doctor did not “believe a heavy truck 
could be driven continuously all day by him.” Regarding his ability to perform 
duties of supervising plastering work, his physician testified: “He will be able 
to do everything except climb scaffolds and ladders.” His physician was then 
asked: “As far as the work of a contracting plasterer goes, he can do anything 
in the world except climbing a scaffold, is that about it?” To this question he 
answered: “As far as I know his duties, if his duties are not too strenuous— 
for instance I should not think he could carry big beams or things of that sort, 
but as far as I understand his duties, yes.” With reference to his office work, 
plaintiff himself stated, “There is nothing whatever that would interfere with 
my doing that.” He was asked: “Aside from your left foot what is the matter?” 
He answered: “There is nothing the matter.” 

About six months after the foregoing testimony was taken, the case was 
reopened for further testimony over the objection of defendant. The evidence 
then introduced showed that plaintiff's physician had since deemed it advisable 
to perform a further operation on the left foot and had done so. At the time 
of taking this testimony he still did not think that plaintiff could climb a scaffold, 
but his prognosis was that plaintiff would be able to resume all of the duties of 
his occupation in four or five months. He further testified: “The disability 
under which this man is laboring is a lack of flexibility of the foot because 
of loss of motion, of sideways motion. So far as carrying sacks of cement or 
climbing scaffolding, those things I believe he can not well do.” It may be here 
noted that although the testimony showed that the climbing of scaffolds was 
one of the duties pertaining to plaintiff’s occupation, there was no testimony 
showing that he was required to or did in fact at any time walk any great dis- 
tances, drive a heavy truck, or carry big beams, sacks of cement, or other heavy 
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objects in connection with his occupation. And it may be further noted that 
some of such acts would not in any event be in line with the statement of 
duties as given in respondent’s application under which statement of restricted 
duties he was classified in the policy as one engaged in a “selected ordinary” 
occupation. 

No payments were made by defendant under the life policies, but, after the 
accident, defendant commenced payment under the accident policy paying a total 
disability indemnity covering twenty-two weeks and one day in the total sum 
of $1,107.14, and also hospital indemnity in the sum of $750. Although conceding 
that further sums were due under the accident policy, a dispute apparently arose 
as to the totality and permanency of the disability. Thereupon these actions 
were filed. Briefly stated, plaintiff took the position that at all times after the 
accident and up to the time the judgments were entered, he was totally disabled 
within the meaning of the accident policy and that he was totally and permanently 
disabled within the meaning of the life policies and therefore entitled to the 
full disability benefits under all of said policies. The trial court so found and 
concluded and entered judgment accordingly. 

Appellant attacks the findings in several particulars, but practically all of the 
questions raised on this appeal involve an interpretation of the disability clauses 
of the policies involved. We shall therefore proceed to consider these clauses, 
first taking up those contained in the accident policy. 


The Accident Policy. 

The accident policy insured respondent “against loss resulting from bodily 
injuries effected directly and independently of all other causes solely through 
accidental means.” The disability indemnity clauses were as follows: 

“Total disability. If such injuries, independently and exclusively of all other 
causes, shall wholly and continuously disable the Insured from date of accident 
from performing any and every kind of duty pertaining to his occupation, the 
company will pay, so long as the insured lives and suffers such total disability, 
the weekly indemnity hereinafter specified. 

“Partial disability. Or, if such injuries, independently and exclusively of 
all other causes, shall wholly and continuously disable the insured from date 
of accident from performing one or more important daily duties pertaining to his 
occupation, or for like continuous disability following total loss of time, the 
company will pay, during the period of such disability, but not exceeding fifty- 
two consecutive weeks, a weekly indemnity of one-half of the amount payable 
per week for total disability.” 

[1] Appellant concedes that respondent was totally disabled within the mean- 
ing of this policy for some time after the injury. That he was totally disabled 
while in the hospital cannot be questioned, and appellant has conceded that such 
total disability may be said to have continued during the entire time that respon- 
dent was in the country where he was advised to go by his physician. Appellant 
contends, hawever, that any disability existing after November 22, 1929 (the 
date upon which he returned from the country), was partial rather than total 
within the meaning of the policy, and that the finding that the disability existing 
after that date was total is not sustained by the evidence. In our opinion this 
contention must be sustained. A review of the evidence offered by respondent 
in support of his claims convinces us that there was no evidence whatever to 
support the findings to the effect that respondent’s disability was total within 
the meaning of the accident policy after November 22, 1929, and up to the time 
the case was called for trial. Any disability during that period was due solely 
to the condition of respondent’s left foot. The testimony affirmatively showed 
that from November 22, 1929, until the trial in December, 1930, respondent could 
perform “any and every duty pertaining to his occupation” except that his 
physician did not believe that he could climb scaffolds and ladders. It must be 
remembered that the duties of respondent’s occupation as fully described by him 
in his application consisted of “Office, Estimating and Supervising Duties Only.” 
His testimony showed that climbing scaffolds and ladders constituted one of the 
duties pertaining to his occupation, but such acts by no means constituted all or 
even a substantial portion of such duties. Although the evidence was sufficient 
to show that after November 22, 1929, he was disabled from performing “one or 
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more important daily duties pertaining to his occupation,” such disability was 
clearly a partial disability and not a total disability as defined in the policy 
as he was not disabled from performing “any and every duty pertaining to his 
occupation.” Numerous authorities have been cited by both sides on the inter- 
pretation of disability clauses but we find none directly in point. No case has 
been called to our attention construing the precise language employed in the 
accident policy in question. The language employed in_ the disability clause of 
the accident policy seems entirely clear in its application to the facts in the 
present case, and we find no uncertainty or ambiguity which would bring into 
play the rule of liberal construction in favor of the assured. 

[2] In our opinion appellant’s further contention to the effect that respondent 
was not entitled to even partial disability indemnity under the accident policy 
after November 22, 1929, cannot be sustained. Appellant argues that the con- 
tinuing: partial disability after that date was not due alone to the injuries but to 
arthritis, and that there is no liability under the policy as the continuing partial 
disability did not result from the injuries “independently and exclusively of all 
other causes.” Appellant’s position does not find support in the record. There 
was some testimony regarding arthritis and the effect thereof on respondcnt’s 
condition, but we need not discuss it for appellant’s physician gave his opinion 
that, regardless of any arthritic complications, the fracture of the left heel alone 
would have disabled respondent up to the time of the trial. This evidence was 
sufficient to support the finding that the continuing partial disability resulted from 
the injuries “independently and exclusively of all other causes.” 

We therefore conclude that respondent was entitled under the accident policy 
to total disability indemnity up to November 22, 1929, and to partial disability 
indemnity for fifty-two weeks following the total disability, being the limit of 
time provided in the policy for partial disability indemnity. 

In the briefs counsel for respondent lays stress upon the fact that between 
the time that evidence was presented in December, 1930, and the time that the 
cause was reopened for further evidence in June, 1931 respondent was totally 
disabled for a time by reason of a further operation. Appellant argues that 
the condition requiring the further operation was due to arthritic complications 
and not to injuries “independently and exclusively of all other causes.” In view 
of our conclusion that respondent was only partially and not totally disabled for 
more than fifty-two weeks following November 22, 1929, we deem it unnecessary 
to discuss the cause or causes of the alleged subsequent total disability. In 
order to recover for any period of total disability under the terms of the policy, 
it was necessary to show that the assured was “wholly and continuously” disabled 
from the date of the accident. Even if it be assumed that the alleged total 
disability following the partial disability resulted solely from the injuries, 
respondent would not be entitled to the total disability indemnity for such 
subsequent total disability under the terms of the policy. 


[3] One further point should be considered with relation to the accident 
policy. The policy provided for surgical indemnities in specified ‘amounts for 
various types of operations. It further provided that “if more than one such 
operation should be performed on account of such injuries sustained in any one 
accident, the limit of payment under this Part E shall be the largest sum 
Specified in the schedule for any one operation.” As a result of the accident, 
respondent had two operations, one on each foot, and the trial court allowed 
twice the amount specified in the schedule for an operation on “Bones of Foot.” 
This was erroneous as the policy clearly limits the payment of surgical indem- 
nities to the “largest amount specified in the schedule for any one operation so 
performed.” 

The Life Policies. 


The disability clauses contained in the life insurance policies are essentially 
different from the above quoted clauses found in the accident policy. These 
provisions contained in both of the life insurance policies were as follows: 

“Total and permanent disability benefit. The Company will pay to the 
insured a life income of Ten Dollars each month for each $1,000 of the face 
amount hereof if the said insured shall become totally and permanently disabled, 
as hereinafter defined, before attaining age sixty. The first payment ot such 
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income shall be made immediately upon receipt by the Company of due proof of 
total and permanent disability, and subsequent payments shall be made monthly 
thereafter as long as the insured lives and suffers such disability, and shall be 
in addition to all other benefits provided by this policy. 


“Total and permanent disability may be due either to bodily injuries or to 
disease, which must occur and originate while this policy is in full force after 
the first premium has been paid, and must be such as to prevent the insured 
then and at all times thereafter from engaging in any gainful occupation. Total 
Disability, as defined above, which exists and has existed continuously for not 
less than three months shall be presumed to be permanent. At any time after 
approval by the Company of the aforesaid proof and from time to time, but 
not oftener than once a year after disability has continued for two full years 
from the date of approval, it may demand of the insured proof of the continuance 
of such disability and the right to examine the person of the insured. Upon 
failure to furnish such proof or if it appears.that the insured has recovered so 
as to be able to engage in any gainful occupation, the Company’s obligations to 
pay further Disability Benefits shall cease and the insured shall be required to 
pay the premiums becoming due on this policy thereafter in accordance with 
the original terms hereof.” 


It is appellant’s contention that the evidence is insufficient to support the 
findings to the effect that respondent was “totally and permanently” disabled 
within the meaning of the life policies, and that therefore respondent was not 
entitled to any disability benefits thereunder. Upon this subject both appeliant 
and respondent have called our attention to numerous authorities interpreting the 
“total and permanent” disability clauses of insurance policies. We recently had 
occasion to review the authorities upon this subject and pointed out in Bagnall 
y. Travelers’ Insurance Company, 111 Cal. App. 714, 296 P. 106, 107, that these 
authorities are not in accord. We deem it unnecessary, however, to prolong 
this opinion by a discussion of these authorities as our search has led us to the 
conclusion that the apparent conflict is attributable to a large extent to the varying 
terms of the policies considered. It is quite obvious that there is no standard 
form of “total and permanent” disability clause used in the policies issued by 
the numerous companies writing such insurance, and no case has been called to 
our attention construing the clauses embodied in the policies in question. In the 
Bagnall Case, supra, the policy provided for benefits “upon due proof that * * * 
the insured has become wholly disabled by bodily injuries or disease and will be 
continuously and wholly prevented thereby for life from engaging in any occu- 
pation or employment for wage or profit.” The life policies in the present case 
provide that the bodily injuries of deceased “must be such as to prevent the 
insured then and at all times thereafter from engaging in any gainful occupation.” 
We believe that these provisions distinguish these cases from many of the 
authorities cited. In the absence of further provisions in the policies it is 
apparent that there would be but few disabilities which would meet the test of 
both totality and permanency as thus defined. In both cases, however, we find 
what we may term “time clauses.” Clauses of this type are frequently found in 
such policies, but the authorities show that there is but little similarity in the 
provisions of such time clauses. In both the Bagnall Case and the present case 
the time fixed was three months, but the time clause which we had occasion to 
construe in the Bagnall Case is essentially different from the time clause found 
in the policies in the present case. Here it is provided that “total disability as 
defined above, which exists and has existed continuously for not less than three 
months shall be presumed to be permanent.” It is further provided that there- 
after the company “may demand of the insured proof of the continuance of such 
disability and the right to examine the person of the assured,” and that the 
company’s liability should cease “if it appears that the insured has recovered 
so as to be able to engage in any gainful occupation.” 


In the absence of such time clauses expressly creating a presumption of 
permanency, we are of the opinion that respondent would not be entitled to any 
disability benefits under the life policies as his disability did not meet the test 
of being both “total and permanent” as defined in the preceding provisions of 
the policies. The evidence showed that, after November 22, 1929, and up to the 
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time the case was called for trial, his disability was partial and not total and 
that even the partial disability was not such as to partially disable him “then 
and at all times thereafter,” his physician testifying upon the subsequent hearing 
that in his opinion such disability would continue for but four or five months 
thereafter. 

[4-7] However, all of the terms of the policy must be read together and this 
brings us to a consideration of the presumption referred to above. Respondent's 
total disability existed continuously for more than three months and therefore 
such total disability was “presumed to be permanent” within the meaning of the 
policy. This time clause expressly creating such presumption of permanency 
seems quite clear. The word “presumed” is defined in Webster’s New Inter- 
national Dictionary as “to take or suppose to be true, or entitled to belief 
without examination or proof, or on the strength of probability; to take for 
granted; to infer; suppose.” But despite the apparent clarity of the words 
“presumed to be permanent,” it is uncertain whether these words were intended 
to create a conclusive or rebuttable presumption. It has been said that the word 
“presumed” has “no fast and fixed meaning” and that “in one instance the 
presumption declared may be only prima facie, and in another conclusive.” Wm. 
R. Moore Dry Goods Co. v. Rowe & Carithers, 99 Miss. 30, 54 So. 659, 660, note 
Ann. Cas. 1913C, 1213. In this state it was first indicated that the words 
“presumed to be valid” in section 172a of the Civil Code created a conclusive 
presumption (Rice v. McCarthy, 73 Cal. App. 655, 662, 239 P. 56), but subse- 
quently a different conclusion was reached, but largely because of other pro- 
visions of the Codes relating to presumptions created by statute (Mark y. 
Title Guarantee & Trust Co. [Cal. App.] 9 P.(2d) 839). The presumption in 
the present case is not a creature of statute but is found in the agreement of 
the parties. We cannot assume that the parties merely intended that the pre- 
sumption should be rebuttable. It is more logical to assume from a reading of all 
of the disability provisions of the life policies that the parties intended by creating 
the presumption, to definitely set at rest the question of whether a total disability 
continuing for not less than three months should be treated as “permanent” 
within the meaning of the policies. While the clauses preceding indicate that 
the disability must be such as to “prevent the insured then and at all times 
thereafter from engaging in any gainful occupation,” the clauses following clearly 
indicate that the company intended to assume liability in some cases until “it 
appears that the insured has recovered so as to be able to engage in any gainful 
occupation.” The preceding clauses indicate the necessity of absolute permanency 
in order to render the company liable in any case while the clauses following 
indicate that absolute permanency is not always required. In between stands the 
clause in question, whereby the parties agreed that total disability existing con- 
tinuously for not less than three months should be presumed to be “permanent” 
within the meaning of the policies. We believe that a reading of all of these 
clauses indicates that the parties: intended to create a conclusive rather than a 
rebuttable presumption to apply so as to entitle the assured to the disability 
benefits during the entire period that such total disability might continuously 
exist. At any rate these life policies issued by the company are reasonably 
subject to such construction and under the settled rule, any doubt. or uncertainty 
must be resolved in favor of the assured. 14 Cal. Jur., p. 443, § 24. 

[8] Under this construction, respondent was entitled to the disability benefits 
under the life policies from the date of the accident up to November 22, 1929, 
as respondent’s total disability, existing continuously during said period of 
approximately nine months, must be treated as “permanent” within the meaning 
of the policies. But it follows from what has been said that the findings to the 
effect that respondent was totally and permanently disabled within the meaning 
of said life policies after November 22, 1929, are not sustained by the evidence, 
— that respondent was not thereafter entitled to any disability benefits there- 
under. 

The judgments appealed from are and each of them is reversed. 

We concur: Nourse, P. J.; Sturtevant, J. 
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BROTHERHOOD OF aA ee WAY EMPLOYEES v. NOLAN. 
No. 12505. 
Supreme Court ot Colorado. June 6, 1932. 
Rehearing Denied Sept. 12, 1932. 
14 Pacific Reporter (2d) 179. 

INSURANCE. 

Brotherhood accepting benefit certificate dues for years after due dates held 
estopped, on member’s death, to deny he was in good standing. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Butler and Burke, JJ., dissenting. 

En Banc. 

Error to District Court, Las Animas County; A. C. McChesney, Judge: 

Action by Teresa Nolan, a minor, by Ellen K. Nolan, her mother and next 
friend, against the Brotherhood of Maintenance of Way Employees. To review 
a judgment in favor of plaintiff, defendant brings error. 

Affirmed. 

J. J. Farnan, of South Bend, Ind., Walter H. Shurtfeff, of Chicago, Ill, and 
Harry J. Alders and Hamlet J. Barry, both of Denver, for plaintiff in error. — 

Frank H. Hall, of Trinidad, for defendant in error. 

CAMPBELL, J. 

The plaintiff, Teresa Nolan, a minor, is the beneficiary, so designated as such, 
in a benefit certificate issued to Thomas Kearins by the defendant Brotherhood 
of Maintenance of Way Employees, an unincorporated association composed of 
local unions throughout the United States and Canada, organized to improve the 
conditions of its members generally, and particularly providing for certain bene- 
fits on the death of a member. Kearins died in December, 1925. He was then, 
and for a period of more than twenty-five years had been, a member: of the de- 
fendant organization. The material and controlling facts in this case are not in 
dispute. The defendant offercd no testimony at the trial. The only defense 
pleaded and relied upon by the defendant is that Kearins was not a member in 
good standing and entitled to death benefits at the time of his death because he 
was delinquent in the payment of his quarterly dues and had not paid the same 
on the day designated by the constitution and by-laws of the defendant organiza- 
tion. The plaintiff in her replication admits that payments of dues were not 
made on the days designated by the constitution and by-laws of the defendant. 
She pleads a waiver by the defendant, through general custom, of those pro- 
visions of its by-laws requiring payments of dues at the times designated and 
according to the terms thereof. The evidence in behalf of the plaintiff, without 
any contradiction, shows that not only Kearins was often late in the payments of 
his dues, but that a majority of the members of the local lodge did not pay dues 
on the dates provided by the constitution and by-laws of the defendant Brother- 
hood, and that Kearins and these other members were never dropped or treated 
in any manner different from the treatment accorded to members, if any, who 
paid up strictly in accordance with the provisions of the defendant’s constitu- 
tion and by-laws. That such deferred payments were always accepted by the 
defendant’s secretary without objection or protest either by him or the parent 
lodge which had knowledge of the same. To the contrary, the secretary applied 
the payments on the arrears of the members when payments were made so as 
to make their membership continuous. Kearins, as stated, died December 13, 
1925. The time for the next preceding payment of his dues was November 1, 
1925, but he did not make this payment until November 22 of that year, but at 
the time of his death all of the payments that he was obliged to pay had been 
made, although the latter payment was not paid on the due date. 


_ Trial was to the court without a jury,’and the court found all of the facts 
m favor of the plaintiff and gave judgment in her favor for approximately the 
sum of $500, which was the amount due and payable if the plaintiff was entitled 
toa recovery at all. We think the decision of the trial court was right and is 
sustained by the great weight of authority in this country and by three previous 
decisions of this court. Head Camp, Pacific Jurisdiction, Woodmen of the World 
v. Bohanna, 59 Colo. 545, 151 P. 428, 429; Lagrow v. Woodmen, 75 Colo. 466, 226 
P. 1086; and Fraternal Aid Union v. Murray, 81 Colo. 236, 254 P. 997. In the 
Bohanna Case is the following statement by Judge Bailey, the author of the 
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opinion: “By the uncontradicted evidence a course of dealing with Bohanna js 
established, whereby for years he was permitted to pay his monthly assessments 
long after they were due, with full knowledge on the part of the Head Camp, for 
Bergen’s knowledge was its knowledge, a proposition fully supported by this 
court. Supreme Lodge, Knights of Honor, v. Davis, 26 Colo. 252, 58 P. 595. Was 
that custom and practice abrogated in October, 1904, as Bergen testified it was? 
As has already been seen on this point the evidence. is in conflict. The jury found 
that issue against the society, and by such finding this court is bound.” The 
opinion further proceeds to state that it is an established doctrine by the courts 
of this country generally, including the United States Supreme Court, that where, 
by a course of dealing, a company like this had led a member to believe and under- 
stand that prompt payment of assessments will not be required but they will be 
received and accepted after due, and the member will be considered in good 
standing notwithstanding a delay in payment, the company will be held to have 
waived prompt payment, and the member will be deemed to be in good standing 
for such reasonable time ‘after an assessment is delinquent as has _ theretofore 
customarily been allowed him in which to pay dues. In the Lagrow Case, supra, 
it was held in an opinion by Mr. Justice Teller that where it is established that 
an insurance society accepted payment of premiums after the insured was in 
default, and that it was aware of such default, a waiver is established. 


The trial court held that prompt payment of dues had been waived since both 
the local agent and the parent organization were aware of such delinquencies and 
received and accepted the payments for a series of years made after the due 
dates. When Kearins paid his dues on November 22, 1925, they were received 
without question by the local agent and transmitted to the parent brotherhood and 
received and retained by it without any question until this action was bruoght. 
The Brotherhood, notwithstanding that Kearins, as well as other members were 
customarily late in the payment of dues, received for a long period of time such 
dues after the due date and retained the same and in the meantime took no steps 
whatever to suspend these delinquent members but applied the delinquent pay- 
ments when they were later made, and this had the effect to keep their member- 
ship continuous and alive and estops the Brotherhood to deny the member is not 
in good standing because of neglect to make payment of dues on the due date. 

The judgment is right, and it is accordingly affirmed. 

Butler and Burke, JJ., dissent. 


SHINALL v. PRUDENTIAL INS. CO. OF AMERICA. No. 12776. 
Supreme Court of Colorado. June 20, 1932. 
Rehearing Denied Sept. 12, 1932. 
14 Pacific Reporter (2d) 183. 
1. INSURANCE. 

Under facts, period of grace for payment of premium in ambiguous, ante- 
dated life policy should be construed to run from year after date of delivery, and 
not from date of policy. 

Facts disclosed that application was dated February 23, that policy 

which gave 60 days’ grace on premium payments was dated March 21, 
that the first and only premium was paid and the policy was delivered 
on April 20, 1929, end that insured died on June 4, 1930. The application, 
which was expressly made a part of the policy, provided that if first 
premium was not paid at its date, the policy should not take effect until 
payment of premium and delivery of policy. The policy also provided 
that premium was payable on delivery of policy. The grace clause pro- 
vided for continuance of policy in force for 60 days from due date ot 
premium, “as specified on first page hereof,” in case of nonpayment aiter 
policy had been in force for one year. The date specified on first page of 
policy was “the 21st day of March in every year during the continuance 
of this policy.” 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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2. INSURANCE. 

Where life policy was ambiguous concerning period of grace for payment 
of premium, construction against insurer was required. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Alter, J., dissenting from refusal to grant a rehearing. 

In Department. 

Error to District Court, City and County of Denver; E. V. Holland, Judge. 

Action by Mary Shinall against the Prudential Insurance Company of 
America. From judgment for defendant, on demurrer to amended complaint, 
plaintiff brings error. 

Reversed and remanded. 

Vance R. Dittman, Jr., William Atha Mason, and Lowell D. Hunt, all of 
Denver, for plaintiff in error. 

Benedict & Phelps, of Denver, for defendant in error. 

Burke, J. 

These parties appeared in the trial court in the same order as here, and 
for convenience we refer to them as plaintiff and defendant. 

Plaintiff was beneficiary in a life insurance policy for $1,000 which her hus- 
band held in defendant company. At the time of his death a premium was due. 
The company claims, and plaintiff denies, that the period of grace provided for 
in the contract had then expired. The action was one to reform the policy as 
to date and, as reformed, enforce its payment. A general demurrer to the amended 
complaint was sustained. Plaintiff elected to stand, and to review the judgment 
thereupon entered against her she prosecutes this writ. 

The application for the policy in question was dated February 23, the policy 
(which gave sixty days grace on premium payments) was dated March 21, and 
the first (and only) premium was paid and the policy delivered April 20, all in 
1929. The insured died June 4, 1930. The question is: Did the period of grace 
begin to run March 21, 1930 (one year from the date of the policy), or April 
20, 1930 (one year from the date of the first premium and delivery)? If the 
former, the policy had lapsed at the date of death and the judgment was right; 
if the latter, it had not lapsed and the judgment must be reversed. 

The application was expressly made a part of the policy. It provided that if 
the full first premium was not paid at its date (and it was not) the policy should 
not take effect until issued and delivered and said premium paid. The policy 
itself, a twenty-year endowment, provided that the annual premium, $98.55, was 
“payable on the delivery of this policy.” The grace clause recited, “If this policy 
after being in force one full year from its date shall lapse for non-payment of 
premium, the company will continue in force the insurance under the policy for 
a period of sixty days from the due date of such premium, as specified on the 
first page hereof.” Said due date, so specified, was “the 21st day of March, in 
every year during the continuance of this policy.” 


[1, 2] It is unquestioned that $98.55 was intended as the annual premium for 
each year of the total term of this policy, not the premium for eleven months or 
six months. By the terms of the application, which became as much a part of the 
contract as any other portion of it, the policy did not take effect until April 20, 
1929. If the premium then paid carried it only to March 21 of the following 
year, the insured obtained but eleven months’ protection for one year’s premium, 
contrary to its recitals as to annual premiums. Furthermore, the insured had but 
thirty days’ grace on his premium payment instead of sixty as specifically pro- 
vided. On the other hand, if the policy took effect April 20 as the application, 
an integral part of it, specifically provided, and grace be figured from that date, 
as justice clearly requires, then that portion of the contract which provided for 
payment of premiums and calculation of grace from the “due date,” which is 
specifically stated to be “the 21st day of March in every year,” is violated. It is 
thus apparent that the most that can be said for this policy, from the standpoint 
of defendant, is that it is ambiguous. Hence, in the absence of contrary and- 
controlling authority, that ambiguity, conformable to a universal rule, must be 
resolved against defendant as the writer of the doubtful document. North Am. 
Ace. Ins. Co. v. Cochran, 74 Colo. 515, 223 P. 28; Western Assurance Co. v. 
Bronstein, 77 Colo. 408, 236 P. 1013. 
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We turn now to an examination of authorities on the specific point. A vast 
number are cited and we are urged to examine many of them with care because 
they are determinative of the question before us. We have, and they are not 
In many instances material variations in application or policy, modifications of the 
contract, peculiarities of pleading, variations in dates of payment or death, special 
considerations, interpretation of the parties, or waiver or estoppel, make them 
inapplicable. Most of these we do not notice. 

An application was made February 2, the policy issued February 19, and 
delivered on payment of the first premium April 15, all in 1915. The policy 
contained a thirty-day grace clause and provided that the premium should be 
paid quarter-annually “On or before the 19th day of February, May, August and 
November, in every year.” The application provided: “That said policy shall 
not take effect until the same shall be issued and delivered by the said compan 
and the first premium paid thereon in full. The insured died July 15, 1915, within 
the grace period if due dates were reckoned from the date of the delivery 
of the policy and payment of the first premium, but not if reckoned from the 
date of the policy. In an action to recover, in which no question of reformation 
was involved the United States Circuit Court of Appeals of the Ninth Circuit 
gave judgment against the company, saying: 

“The contract of insurance in the present case contained, as we have seen, 
two inconsistent provisions; one that the policy took effect only upon the issuance 
and delivery thereof and the premium was to be payable on such delivery, and 
thereafter quarter-annually; the other that the premiums were to be paid on the 
19th day of February, May, August, and November in each year. The contract 
was fairly susceptible of two different constructions. * * * The construction 
which the plaintiff in error contends for would require the assured to ignore a 
plain provision of the contract and to pay a premium for insurance which he 
never received. * * * 

“It would have been a very easy matter for the plaintiff in error to prepare 
a policy which was not ambiguous. If it intended not to be bound by the pro- 
vision that the policy took effect on delivery and that the premiums were payable 
quarterly yearly thereafter, it should have made known its intention in plain 
words. We think the court below committed no error in directing the jury to 
return a verdict for the defendant in error.” 


Prudential Ins. Co. of America v. Stewart, 237 F. 70, 72, 6 A. L. R. 766. 

Counsel for defendant contend that because this policy contained the language 
“and thereafter quarter-annually,” which the instant contract, which specifically 
mentions the “due dates,” does not, the case is not in point. But the Stewart 
policy also specifically stated the due dates and the policy here contained the 
words “annual premium, ninety-eight and .55 dollars.” This, we think, leaves no 
material difference in the contracts and puts the Stewart case “on all fours” with 
the one before us. 

To the same effect are the following: Stintchcombe v. N. Y. Life Ins. Co, 
46 Or. 316, 80 P. 213, Halsey v. Am. Cent. Life Ins. Co., 258 Mo. 659, 167 S. W. 
951, 952. Of the former counsel for defendant say the policy, after acknowledg- 
ment of receipt of premium, recited, “Being the premium for two years term 
insurance.” Of the latter they say the policy recited that the company “hereby 
insures the life of Augustus C. Halsey for a period of one year,” and that the 
court “laid hold of the underscored words as the basis for determining that the 
insured had bought and paid for one full year’s insurance”; hence neither 1s 1m 
point. We are unable to give weight to these criticisms. They are not supported 
by the opinions in question. In the first the quoted clause is wholly immaterial 
to the controversy. In the Halsey Case the policy was for $10,000. It provided 
that if further annual payments, totaling fifteen in all, were made, the company 
would pay “ten thousand dollars ($10,000) to the insured’s executors.” The ap- 
plication was dated May 24, and premiums were made payable on that date. But 
the policy, which was dated May 31, recited that it was not to become effective 
until delivered and the first annual premium paid. This was done on June 9. The 
court held that “deceased was clearly insured for one full year from June 5. 

Of the cases cited by counsel for defendant the most nearly applicable prob- 
ably are: McKenney v. Phoenix Mut. Life Ins. Co., 138 Wash., 315, 244 P. 560; 
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Jewett v. Northwestern Natl. Life Ins. Co., 149 Mich. 79, 112 N. W. 734; New 
York Life Ins. Co. v. Tolbert (C. C. A.) 55 F.(2d) 10; Swayze v. Mutual Life 
Ins. Co. of N. Y. (D. C.) 32 F.(2d). 784. 

In each of these cases there is ample room for the contention that they 
support the position of defendant, but in each there are material differences which 
may well have influenced the conclusion. For instance, in the McKenney Case the 
first premium was paid by note at the time of the application and the policy was 
antedated for insured’s benefit to reduce his insurable age. 

In the Jewett Case the insured was the company’s agent, had paid the first 
premium when he made his application, and fully familiar with the company’s 
system and forms, had selected a form which provided for commencement of the 
tem on the first day of the month, and, making his application August 1, had 
purposely selected the first of that month when he might as well have selected 
the first of the next. 

In the Tolbert Case several statements are made with which, having no in- 
formation beyond what we gather from the opinion, we would, as at present 
advised, be unable to agree. But the important point is that the parties thereto 
had, by their own correspondence and conduct, put upon the policy in question 
the construction contended for by the company. Such is one of the principal 
reasons given in the opinion for the court’s conclusion. Irrespective of others it 
was ample and unanswerable. 

In the Swayze Case no premium had been paid for three years. The bene- 
ficiary sought to escape the forfeiture under a Kansas statute which forbade for- 
feiture without notice, claiming that the notice actually given varied slightly, in 
point of time, from that required by the statute. Even this shadowy claim could 
not be maintained unless the court held that the policy did not become effective 
on its date. Moreover, that was a suit on the contract as it stood, and it is 
pointed out in the opinion that the Brady Case (next hereinafter mentioned) ; 
there relied upon by the plaintiff, was a suit to reform. 

In an action similar to that before us certain questions of fact were presented 
toa jury and on these being answered in favor of plaintiff the court gave judg- 
ment accordingly, apparently without reforming the contract. The Supreme Court 
of Kansas, in affirming that judgment, said: “The petition asked for the reforma- 
tion of the policy. That should have been done; it will be considered as having 
been done by the trial court.” Brady v. Bankers’ Cas. Co., 114 Kan. 865, 220 P. 
1033, 1034. 


A policy dated April 27, recited that it did not go into effect until the first 
premium was paid. It was paid May 9. The next premium, which, according to the 
policy date, should have been paid July 27, was not so paid. The insured died the 
next day. A bill to reform the contract, changing its date to May 9, was dis- 
missed. On appeal the judgment was affirmed. The reviewing court said: “The 
policy could not be reformed except on the ground either of fraud or a common 
mistake of the parties.” The court held there was no evidence of either. It ap- 
peared, however, that the insured had received two notices from the company, 
one statutory and one “by courtesy,” of the time when the next premium was due 
under the policy, both gviing the date as April 27. McConnell v. Provident Sav. 
Assur. Soc. (C. C. A.) 92 F. 769, 771. 

Counsel for defendant here say: “Had the insured lived for twenty years 
from the date of the policy—that is to say, until March 21, 1949, the Insurance 
Company would have owed him the amount of the policy on that date and not on 
April 20th following.” We are not so sure of that. It might depend upon the 
date of the actual payment and receipt each year of that“time, and the waiver 
or estoppel incident thereto. But the insured was not obliged to mature the policy. 
He could pay for one year and demand the protection due him for that period 
under the terms of the contract. Hence the case is controlled by the facts pre- 
sented, not by probabilities or possibilities twenty years hence. 

Opinions on each side of this question assert that they are supported “by 
the great weight of authority.” We have not attempted to analyze, classify, and 
count them, a task which would be interminable, and practically impossible be- 
cause of the variations in pleading, language, and facts, heretofore pointed out. 
We can only say that those which support the position of the plaintiff seem to 
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us more consonant with justice, and more conformable to well-established and 
recognized rules of interpretation. 
_ This decision, as always, is limited to the facts of this case. But as an addi- 
tional precaution we say it does not contemplate cases where the premium was 
paid at the time of the application and the policy was not antedated, where the 
application was not made a part of the policy, where the parties themselves have 
interpreted an otherwise obscure or conflicting contract, where waiver or estoppel 
have intervened, where there was an unambiguous contract to pay a year’s pre- 
mium for less than a year’s protection, or where there was a special consideration 
for antedating the policy. No such case is before us. 

The judgment is reversed and the cause remanded for further proceedings 
in conformity herewith. 

Adams, C. J., and Hilliard, J., concur. 

On Rehearing en Banc. 
Burke, J. 7 


Because of the importance of the issue, and what he believes to be the great 
weight of authority contrary to our conclusion, counsel for defendant urges a 
rehearing herein and final consideration of the cause by the court en banc. Al- 
though argued and decided in department, those reasons caused the participating 
Justices to invoke the advice of their associates before a conclusion was reached 
and an opinion directed. For the same reasons the original briefs and abstract 
have been re-examined by all the Justices in connection with the petition for 
rehearing. They agree that no good purpose could be served by a formal presen- 
tation to the full bench. 

The rehearing is denied en banc. 

Alter, J., dissenting. 


CARTER v. PRUDENTIAL INS. CO. OF AMERICA. No. 22331. 
Court of Appeals of Georgia, Division 1. Aug. 31, 1932. 
165 Southeastern Reporter 329. 
INSURANCE. 


P Nonforfeiture Provisions, of life policy covering certain disabilities occurring 
while there is no default” in premium payments applied to death claims solely 
and not disability claims. 

(For other cases, see Insurance, Dec. Dig. § 364.) 


= , Syllabus by the Court. 

The petition did not set out a cause of action and was properly dismissed on 
general demurrer. 

Error from Superior Court, Floyd County; James Maddox, Judge. 

Suit by H. B. Carter against the Prudential Insurance Company of America. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

H. B. Carter brought suit for $250 upon a policy of life insurance issued to 
him by the Prudential Insurance Company of America. The petition alleged that 
the policy was issued on January 11, 1926, and that the insured had paid all 
premiums due thereon up to, and including, October 21, 1929; that on May 24, 
1931, he received injuries in an automobile accident that made it necessary for 
his left arm to be amputated between the elbow and shoulder; that under the 
terms of his policy (he having paid the premiums thereon for more than three 
years) he was entitled to one year and forty-nine weeks extended insurance, and, 
therefore, the policy was in full force and effect on May 24, 1931; that the de- 
fendant company denied liability under the policy and refused to pay the claim 
more than sixty days prior to the filing of the suit. 

Upon the trial the suit was dismissed on general demurrer, and the plaintiff 
excepted. 

Mitchell & Mitchell, of Dalton, and Lamar Camp, of Rome, for plaintiff in 
error. 

Maddox, Matthews & Owens, of Rome, and Spalding, MacDougald & Sibley 
and Estes Doremus, all of Atlanta, for defendant in error. 

Broyies, C. J. (after stating the foregoing facts.) 

The provisions of the policy sued upon (a copy of which was attached to the 
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petition) disclosed that it was primarily a straight life policy which included a 
special disability clause covering loss of eyesight or limbs. That clause provided 
that the insured should be paid certain amounts for the loss of his eyesight or 
of any of his limbs, provided that such loss occurred “while this policy is in full 
force and effect and while there is no default in the payment of premium.” 
(Italics ours.) The premiums were payable weekly, and the petition shows that 
the last premium paid by the insured was on October 21, 1929, and that he lost 
his arm on May 24, 1931. Therefore, it indisputably appears that on the date of 
his accident there existed many defaults in the payment of premiums on the policy. 
However, counsel for the insured contend that, since the petition showed that 
the insured had paid the premiums on the policy for more than three years, he 
was entitled, under the nonforfeiture provisions of the policy, to one year and 
forty-nine weeks extended insurance, which would have carried it beyond the 
date of the loss of his arm. Let us consider that contention. The nonforfeiture 
clauses of the policy are as follows: 

“If this policy lapse for non-payment of premium after premiums have been 
duly paid for three full years or more, the insured, without any action on his or 
her part,. will become entitled to non-participating extended insurance for the 
respective term specified in the following table. The amount of insurance pay- 
able if death occur (italics ours) without said term shall be and the same amount 
as that which would have been payable if this policy had been continued in 
force, except as to dividend additions subsequent to the date of lapse. Or, in lieu 
thereof, the insured may surrender the policy within three months after such 
lapse and will then be entitled at his or her option to receive either a non- 
participating paid up Jife policy (italics ours) or payment in cash as specified in 
the following table. If there be any indbetedness under this policy, such indebted- 
ness will be deducted from the cash surrender value, or the term of the extended 
insurance or the amount of the paid up life policy (italics ours) will be reduced 
to such term or amount as the net single premium value of the respective pro- 
vision reduced by such indebtedness shall provide according to the mortality table 
(italics ours) hereinafter specified. [At this point is set forth a table covering 
automatic extended insurance, paid up life policies and cash surrender values, up 
to and including twenty years.] Note. Tables of automatic extended insurance, 
paid up life policies, and cash surrender values after twenty years will be fur- 
nished at request. The basis of the non-forfeiture values is the net reserve 
according to the Standard Industrial Mortality Table with three and one half 
per cent. interest per annum. The figures in the above tables up to the end of 
the twentieth year include-a surrender charge of not more than two and one 
half per cent. of the amount of insurance. Should the amount of insurance be 
increased by dividend additions the reserve thereon shall be included with the 
net reserve on which the non-forfeiture values are based and the total surrender 
charge shall not be more than two and one half per cent. of the total amount 
insured. At the end of twenty years and thereafter no surrender charge is made. 
In computing values from the foregoing tables, due allowance will be made for 
each completed quarter of a year’s premiums paid over and above the full number 
of years there indicated.” 

In our opinion the language used in the foregoing nonforfeiture provisions 
of the policy is clear and unambiguous and covers death claims only, and has no 
reference to claims for the loss of eyesight or limbs. This being true, there is no 
inconsistency between the nonforfeiture provisions of the policy and the other 
provisions providing payment for loss of eyesight or limbs “while this policy is 
in full force and effect and while there is no default in the payment of pre- 
miums.” Certainly, when all of these provisions are properly construed together, 
there exists no ambiguity as to the question now under consideration. 

It follows from what has been said that the trial court properly dismissed 
the petition on general demurrer. 

Judgment affirmed. 

Luke and Hooper, JJ., concur. 
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DEAN v. NORTHWESTERN MUT. LIFE INS. CO. No. 8435. 


Supreme Court of Georgia. Aug. 11, 1932. 
165 Southeastern Reporter 235. 
1. INSURANCE. 

Under life policy waiving premiums during total and permanent disability, 
proof of disability held condition precedent to waiver. 

Contract provided that, if insured should, prior to his sixtieth birth- 
day anniversary, furnish satisfactory proof to the company that he has 
become totally and permanently disabled from any cause, and was 
physically or mentally incapacitated to such an extent that he was and 
presumably would be wholly and permanently unable to engage in any 
gainful occupation, the company or receipt of such proof would waive 
the payment of the premiums thereafter falling due during the continu- 
ance of disability. 

(For other cases,.see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

That insured’s insanity and his representatives’ ignorance of life policy pro- 
viding for waiver of premiums on proof of disability prevented such proof did 
not avoid forfeiture (Civ. Code 1910, §§ 2475, 4266). 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Russell, C. J., and Hill, J., dissenting. 

Certiorari to Court of Appeals. 


Suit by A. S. Dean against Northwestern Mutual Life Insurance Company. 
Judgment for plaintiff was reversed by the Court of Appeals (43 Ga. App. 6/7, 
157 S. E. 878), and plaintiff brings certiorari. 

Affirmed. 

A policy of life insurance was issued on January 24, 1918, to Sidney S. Dean, 
37 years of age, in consideration of specified premiums payable at intervals during 
the period of 20 years or until his death prior to the end of that time. The in- 
strument contains a clause that the policy shall “cease and determine” upon 
default in payment of any premium except as otherwise provided. In another 
clause it is stated: “In consideration of the payment of an extra premium of 
seventy-eight cents (first payment hereby acknowledged) with each annual pre- 
mium required under said policy, it is agreed that if, after payment of premium 
for one full year and during the continuance of this agreement, the insured shall, 
prior to his 60th birthday anniversary, furnish satisfactory proof to the company 
that he has become totally and permanently disabled from any cause and is 
physically or mentally incapacitated to such an extent that he is and presumably 
will be wholly and permanently unable to engage in any gainful occupation or 
perform any work for money compensation, the company on receipt of such 
proof will by suitable endorsement of this agreement waive the payment oi the 
premiums thereafter, falling due under said policy and this agreement during the 
continuance of such disability, except as hereinafter stipulated and agreed: 
* * * (2) Notwithstanding the acceptance of proof of disability, the insured, 
or his legal representatives, shall annually on the anniversary of the date of said 
policy, or within 31 days thereafter, file with the company a declaration of con- 
tinued disability of the insured, and shall upon request, but not oftener than 
once a year, furnish proof thereof satisfactory to the company. If the insured, 
or his legal representatives, at any time after such waiver, shall, upon such 
request mailed by the company to his or their last known address, fail to furnish 
such proof of continued disability, or if it shall appear to the company that 
insured has so far recovered as to be able to perform work of any kind for 
compensation, gain, or profit, then and in either such event said waiver shall be 
deemed to have failed, and any premium or premiums then or thereafter falling 
due under said policy and this agreement shall be payable in accordance with the 
terms thereof, the same as if no waiver of premiums had been made. (3) Such 
premiums as fall due after the receipt by company of satisfactory proof of 
disability and prior to acceptance thereof shall be payable by insured, but the 
same shall be remitted by company. * * * (6) The nonpayment of the extra 
premium as required by this agreement either on the due date or within the days 
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of grace provided by said policy shall automatically terminate this agreement, but 
same may be reinstated, provided the said policy be then in full force, upon evi- 
dence satisfactory to the company of the insurability of insured and payment of 
all premium arrears with interest at the rate of five per cent per annum. * * *” 

All the premiums were regularly paid by the insured until January 29, 1926. 
In October or November, 1925, the insured was stricken with a disease of the 
brain which progressively grew worse, and caused him to die on April 16, 1927. 
At the time of his death he was completely insane. He had not paid the pre- 
miums accruing after January 29, 1926, nor had he given the company any notice 
contemplated by the foregoing excerpt from the contract. Continuously from a 
date prior to January 29, 1926, his mental disease had rendered him incapacitated 
as described in that provision of the contract, and unable to give notice of the 
facts to the company. Members of his family were unable to give such notice, 
because they did not know of the existence of the insurance policy until after 
the death of the insured. On exception to a judgment, in an action on the policy, 
overruling a general demurrer to the petition as amended, alleging facts sub- 
stantially as above set forth, the Court of Appeals reversed the judgment of the 
trial court. In a petition for certiorari to this judgment of the Court of Appeals 
the plaintiff assigned error as follows: 


“First. Petitioner assigns error upon the decision of the Court of Appeals 
* * * as set forth in the opinion of the court, in which it is held: ‘Under the 
stipulation in the contract: of insurance sued on, to the effect that “if the insured 
shall * * * furnish proof satisfactory to the company that he has become 
totally and permanently disabled from any cause * * * the company, on receipt 
of such proof, will by suitable endorsement of this agreement waive payment of 
the premiums falling due under said policy and this agreement during the con- 
tinuance of such disability,” such proof was a condition precedent to such waiver, 
and the fact that because of his insanity the insured could not make proof, and 
that no one else could make proof for him for the reason that no one knew that 
he had such policy of insurance, did not have the effect of keeping the policy of 
insurance in force until his death more than a year from the time of such total 
disability. Therefore the petition did not set out a good cause of action,’ and that 
no right of action exists in favor of petitioner * * * upon said policy; and 
for specific assignment of error avers that the Court of Appeals * * * erred 
in holding that the plaintiff, your petitioner, failed to allege a good cause of 
action. * * * Second. Petitioner assigns error upon the decision of the Court 
of Appeals, * * * because its construction of the stipulation in question vio- 
lates the cardinal rule of construction of contracts in Georgia, as quoted in the 
opinion as follows: ‘The cardinal rule of construction is to ascertain the intention 
of the parties. If that intention be clear, and it contravenes no rule of law, and 
sufficient words be used to arrive at the intention, it shall be enforced, irre- 
spective of all technical or arbitrary rules of construction.’ Civil Code (1910), 
section 4266, in that, by virtue of the court’s construction of the stipulation in 
question, the assured is held to have contracted to fulfill an impossible require- 
ment, upon pain of forfeiting the benefits of the contract, and the insurance 
company is held to have exacted an impossible requirement of the assured. Such 
construction violates what must have been the intention of the parties, who must 
have had reasonable intentions, not designed to cause the insured to forfeit all 
the benefits of the policy through no fault of his own. Third. Petitioner assigns 
error upon the decision of the Court of Appeals * * * in that its construc- 
tion of the stipulation violates the provisions of the Civil Code of the State of 
Georgia (1910), section 2475, as quoted in the opinion as follows: “The contract 
of insurance should be construed so as to carry out the true intention of the 
parties,’ in that the court’s construction fixes the intention of the parties as ex- 
acting an impossible requirement of the insured, whereas the true intention of 
the parties must have been a reasonable one which could not in any wise have 
prescribed an impossible condition, upon the failure to perform which the insured, 
through no fault of his own, should be deprived of the indemnity which was 
given against the very accident which prevented the giving of notice. * * * 
Fourth. Petitioner assigns error upon the decision of the Court of Appeals 
*** in that it, in effect, overrides petitioner’s contention, as set forth in the 
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opinion, that ‘The insured being insane, it is impossible for him to give the notice, 
and this impossibility, occurring through no fault of hs own, would not produce 
a forfeiture of the policy, but, on the contrary, would legally excuse the assured 
from giving the notice,’ in that one of the cardinal principles of the law of Georgia, 
as embodied in its Code, and as expressed in. the decisions of its courts, is that 
impossible conditions are void, of no effect, and binding upon neither of the 
parties to the contract. Fifth. Petitioner assigns error upon the decision of the 
Court of Appeals * * * in the citation of the case of Cato v. Aitna Life 
Insurance Co., 164 Ga. 392, 398 [138 S. E. 787], and the other accompanying 
authorities cited, petitioner charging that the Court of Appeals has misconceived 
the purport of the decision in that case, and of the other authorities cited, the 
language of the Supreme Court in that case as quoted by the Court of Appeals 
being as follows: ‘The rights of the parties are to be determined by the terms 
of the policy so far as they are lawful. The language of the contract should be 
construed as a whole, and should receive a reasonable construction and not be 
extended beyond what is fairly within the terms of the policy. Where the lan- 
guage is unambiguous and but one reasonable construction of the contract is 
possible, the court must expound it as made,’ for the reason that the decision of 
the Court of Appeals violates the very provisions so quoted. If the terms of the 
policy, properly construed, compel the conclusion that an impossible requirement 
is exacted of the insured, that term of the policy is unlawful and void as being 
an impossible condition. If the language of the contract should ‘receive a reason- 
able construction’ when ‘but one reasonable construction of the contract is pos- 
sible,’ then it should have been reasonably construed that neither party intended 
that the insured should do an impossible thing. Sixth. Petitioner assigns error 
upon the decision of the Court of Appeals, * * * in that, after stating in the 
opinion that ‘It is, or should be, a policy of the courts to administer the law 
with reference to such contracts in such a manner that no hardship or injustice 
may be inflicted either upon the insurer, the insured, or the beneficiary,’ it held 
that the insured, though the giving of notice of disability was rendered impossible 
through insanity, i. e. through no fault or negligence of his own, and though the 
giving of the notice by the beneficiary was admittedly impossible because, while 
she knew of the insanity, she did not know of the existence of the policy, must 
have given the notice notwithstanding, upon pain of forfeiture of the benefits of 
the policy. This inflicts a severe hardship upon the insured and the beneficiary 
and declares forfeit the benefits of the policy, although all the premiums actually 
due then were paid, and the giving of the notice of disability being the only 
remaining thing to be done. While working that hardship and injustice upon the 
beneficiary, -it gives an unearned boon and benefit to the insurance company by 
relieving it of liability upon the happening of the very contingency insured 
against. Seventh. Petitioner assigns error upon the decision of the Court of 
Appeals * * * upon its statement in the opinion that ‘it is evident that failure 
of the insured to furnish the required proof in no event can work a forfeiture 
of the policy. The provisions for extended insurance are automatic. At the very 
most, the insured in this case, failing to furnish the required proof, would merely 
be deprived of the right of exemption, during the continuance of such disability, 
for the payment of premiums. The exemption is secured to the assured under the 
terms of the agreement at all times during the continuance of the disability, and 
the exemption is to be awarded if the required proof be furnished at any time 
during the period. It is not disability alone that entitled the insured to the exemp- 
tion, nor is it the payment of the extra premium, plus the disability plus the 
proof thereof. It would appear that all these elements of the arrangement are 
interdependent. It is conceivable that the insured, from one motive or another, 
might intentionally refrain for a time from furnishing such proof, though total 
disability had actually occurred. In any event, the agreement contemplated that 
the required proof might be furnished by the representatives of the insured, 
since, by the court’s construction of the stipulation, the insured must give the 
notice, though insanity rendered it impossible, upon pain of being deprived of the 
fruits of the policy for which premiums had been paid for years. Such construc- 
tion unquestionably results in a forfeiture. The suggestion that the insured had 
(or might have) intentionally refrained from furnishing the proof for a time is 
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negatived by the allegation in the petition that he was insane during the whole 
time that he might have given notice, the truth of which is admitted by the 
general demurrer. It is inconceivable that one so disabled might ‘intentionally’ 
refrain from giving the notice from any ‘motive.’ While it is true that the 
required proof might have been given by the representatives of the insured had 
they known of the policy, it could not have been given in this case, because the 
insured’s representatives did not know of the existence of the policy. It is alleged 
in the petition that it was thus impossible for them, or any of them, to give the 
notice. The truth of this allegation is admitted by the demurrer. Eighth. Petitioner 
assigns error upon the decision of the Court of Appeals * * * upon its 
statement in the opinion that: ‘It is the settled law that insanity of the insured 
does not excuse failure to pay the premiums, which failure in numerous instances 
works a forfeiture of the policy of insurance, and, a fortiori, in our opinion the 
law does not excuse a failure to furnish the required proof, which, in this case, 
merely affects the right of exemption from premium payments,’ since all premiums 
actually due until complete insanity occurred were paid, including the extra pre- 
mium paid for the exemption from premium payments contemplated by the 
parties. The rights under the policy had actually accrued. All that remained to 
be done was the giving of notice which was admittedly impossible during the 
existence of the disability, and was given as soon thereafter as it was possible. 
Petitioner respectfully urges that to extend the doctrine that the insanity of the 
insured will not excuse the failure to pay a premium to a case where, premiums 
being paid and the rights under the policy having accrued, the giving of notice 
was the only thing to be done, and that rendered impossible, is not sound in law. 
Ninth. Petitioner assigns error upon the decision of the Court of Appeals 
* * * upon its statement that: ‘While we find no identical case reported among 
the decisions of either of our appellate courts, the views expressed in this case 
in no wise conflict with the principles followed in similar cases. Most of the 
decided cases to which we have looked for precedent and authority deal with the 
consequences of delay, not with the failure to give the required notice nor to 
furnish the required proof. In many instances, they are to be distinguished from 
the case at bar,’ for the reason that the decision is in conflict with a decision in 
the Supreme Court of Georgia (United Benevolent Society v. Freeman, 111 Ga. 
355, 36 S. E. 764) which has been cited in the accompanying brief. It is also in 
conflict with a decision of the Court of Appeals (North American Accident In- 
surance Co. v. Watson, 6 Ga. App. 193, 64 S. E. 693) * * * in another case 
where, where the facts are not identical, the principle involved is not distinguish- 
able, resulting in confusion among the Georgia authorities. It is also contrary to 
the weight of authority in the other jurisdictions where the identical question has 
been raised. Authorities to support the foregoing assertion are set forth in the 
accompanying brief. Tenth. Petitioner assigns error upon the ruling of the Court 
of Appeals * * * in denying her any right of recovery whatever.” 

McDaniel, Neely & Marshall, Thomas M. Stubbs, and H. C. Peeples, all of 
Atlanta, for plaintiff in error. 


Colquitt, Parker, Troutman & Arkwright and Robt. S. Sams, all of Atlanta, 
for defendant in error. 


Syllabus Opinion by the Court. 
ATKINSON, J. 


[1, 2] In this case the Court of Appeals ruled: “Under the stipulation in the 
contract of insurance sued on, to the effect that if ‘the insured shall * * * 
furnish proof satisfactory to the company that he has become totally and per- 
manently disabled from any cause, * * * the company, on receipt of such 
proof, will by suitable endorsement of this agreement waive payment of the pre- 
mium thereafter falling due under said policy and this agreement during the 
continuance of such disability,” such proof was a condition precedent to such 
waiver, and the fact that because of his insanity the insured could not make 
proof, and that no one else could make such proof for him for the reason that 
no one knew that he had such policy of insurance, did not have the effect of 
keeping the policy in force until his death more than a year from the time of 
such total disability. Therefore the petition did not set out a good cause of 
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action.” Held, that the judgment was not erroneous for any of the reasons as- 
signed. 


Judgment affirmed. 
All the Justices concur, except Russell, C. J., and Hill, J., who dissent. 


EQUITABLE LIFE INS. CO. OF IOWA v. HORNER et al. No. 14462. 
Appellate Court of Indiana, in Banc. Sept. 29, 1932. 
182 Northeastern Reporter 463. 
1. INSURANCE. 


Statute requiring every life policy to provide for extended term insurance on 
insured’s default after three years’ payments automatically “entitled” insured to 
such insurance, notwithstanding his noncompliance with policy provision requir- 
ing him to exercise option for extended insurance (Burns’ Ann. St. 1926, § 9036, 
cl. 10). 

“Entitled” within such statute (Burns’ Ann. St. 1926, § 9036, cl. 10) 
means that insured had an absolute right to an extended term of insur- 
ance, and not simply that he might “avail” himself thereof by complying 
with conditions laid down by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 


Statute providing every life policy shall provide for extended term insurance 
on insured’s default after three years’ payments is part of every life policy 
whether incorporated therein or not (Burns’ Ann. St. 1926, § 9036, cl. 10). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Appeal from Wayne Circuit Court; Gustave H. Hoelscher, Judge. 

Suit by Harold Le Roy Horner and others against the Equitable Life In- 
surance Company of Iowa. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Harlan & Brown, of Richmond, and Phineas M. Henry, of Des Moines, Iowa, 
for appellant. 


Fred B. Pickett, of Indianapolis, for appellees. 
Kime, P. J. 


This was a suit by appellees to recover on a life insurance policy issued by 
appellants to the deceased son of appellees on October 30, 1925, wherein the 
appellees were beneficiaries. The amount alleged to be due was the face value of 
the policy, $1,000 plus interest. Payment of premiums for four years was alleged, 
as was the lapse or default on October 30, 1929, for nonpayment of premium and 
the death of the insured on September 7, 1930. 

The appellant demurred for want of facts. This was overruled; then fol- 
lowed a refusal to plead further and a finding and judgment for appellees. 

The error relied upon for reversal is the overruling of the demurrer. 

The question presented is whether or not there should have been granted 
automatically upon the default extended term insurance under the provisions of 


section 9036, cl. 10, Burns’ Rev. Stat. 1926, being the Acts of 1909, c. 95, § 5, 
cl. 10. 


Section 5 of this act is as follows: “From and after July 1, 1909, no policy 
of life insurance shall be issued or delivered in this state * * * by a life 


insurance company organized under the laws of this state, unless the same shall 
provide the following :” 


Clause 10 is as follows: “That in the event of the default of premium pay- 
ment after premiums have been paid for not less than three years, the insured 
shall be entitled to the extended insurance shown in the table of values and 
options for the end of the last year for which full annual premiums shall have 
been paid: Provided, That any unpaid note given for premium and any existing 
indebtedness to the company on account of or secured by the policy shall reduce 
the amount or term of such extended insurance in the ratio of such indebtedness 
to the net value of such extended insurance: and, Provided, That the policy may 
be surrendered to the company at its home office within one month from date of 
default for a specified cash value at least equal to the sum which would other- 
wise be available for the purchase of extended insurance as aforesaid: and, 
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Provided, further, That the company may defer payment for not more than six 
months after the application therefor is made. This provision shall not be re- 
quired in term insurance of twenty years or less.” k 

The policy in question contained the following provisions: 

“If, after the payment of premiums for three full years or more, default 
is made in the payment of a subsequent premium, this policy shall, upon 
such default, without action on the part of the insured, continue as paid-up non- 
participating insurance of a reduced amount payable at the same time and under 
the same conditions as this policy: or 

“Extended Term Insurance 

“Upon written application of the insured and assignee, if any, and the pres- 
entation of this policy at the Home Office for endorsement, within three months 
after the date of such default, the Company will continue the face amount of 
this policy and any outstanding paid-up additions thereto, less any indebtedness 
hereon to the Company, as non-participating extended term, insurance without 
the right to loans, counting from the due date of the premium in default. The 
extended term insurance as defined in (b) above, may be made the automatic 
non-forfeiture option by endorsement hereon pursuant to a written request of the 
insured and assignee, if any, filed at the Home Office of the Company while no 
premium is in default. 

“The amount of the automatic paid-up insurance under provision (a) or the 
term of the extended insurance under provision (b) shall be such as the cash 
value of this policy and of any existing paid up additions less any indebtedness 
hereon to the Company will purchase as a net single premium on the basis of 
the American Experience Table of Mortality with interest at the rate of 344% per 
annum. 

The appellant contends that this is a substantial compliance with the statute, 
and that all the insured had was a right to demand or claim extended insurance. 
Appellant further contends in effect that “entitled” means “is available.” In other 
words, the insurance is available to the insured if he complies with other pro- 
visions of the policy. 

The first paragraph of section 4 of the act of 1909 (chapter 95) gives the 
necessary explanation of the difference in the meaning of “entitled” and “avail.” 
This paragraph says certain “insurance companies may reincorporate and avail 
themselves of the provisions of this act by complying with conditions.” This is 
the interpretation appellant seeks to put upon the word “entitled.” They say that 
the insured may avail himself of extended insurance by complying with conditions 
they lay down. - 

The appellees contended below that the statute in question makes the ex- 
tended insurance provision automatic in case of default, and the lower court sus- 
tained that contention. This in effect gives to the word “entitled” the meaning of 
“having title to.” 

Analyzing the statute, we find it says: “No policy of life insurance shall be 
issued or delivered * * * unless the same shall ptovide the following: * * * 
That in the event of default of premium payment after premiums have been 
paid for not less than three years, the insured shall be entitled to the extended 
insurance shown in the table of values and options,” etc. 


[1] Thus we conclude that the Legislature intended that the insured should 
be entitled to something. The next inquiry is, What is he entitled to? The appel- 
lant says he is entitled to an option—the appellees say he is entitled to extended 
insurance. The appellant says he has something if he wants it—the appellees that 
he has something whether he wants it or not. . 

When is the insured entitled to anything is a question presenting itself. The 
statute says “in the event of default after 3 years payments.” The appellant says 
the insured is entitled to it after he has complied with conditions prescribed by 
them. This last does not seem logical. : 

A further provision in the clause of the statute in question sheds some light 
upon the intention of the Legislature. It provides that within one month after 
default of premium the policy may be surrendered for a cash value “at least equal 
to the sum which would otherwise be available for the purchase of extended 
insurance as aforesaid.” As aforesaid where? In the preceding phrases of that 
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section where they said that the insured should be entitled to extended insurance, 
Nothing was said before about paid-up or cash surrender options. 

Thus it seems clear that the Legislature intended and we here hold that 
“entitled” as here used means, have an absolute right to the amount of extended 
insurance set out in the tables. 

It was not intended to mean that the insured could have this or could have 
something else. The statute recognized that, after premiums had been paid for a 
certain period, there was an equity established in favor of the insured. Thus they 
provided that the insured should have extended insurance for that equity. They 
did not say that the insured be given the option of electing what he would take. 
The statute did not say that the insured may be entitled; it said, “the insured 
shall be entitled.” This means that the insurer is liable for extended insurance 
without any act upon the part of either. 

This. does not preclude the insurer and insured from contracting further. If 
they want to contract for options beyond the statute they may, but the proviso 
of the statute is for the protection of the insured in case nothing is said about the 
equity due the insured at the time of the default. 

While it is not important why the Legislature formulated the law in the 
manner that it did, it is never the less interesting to note that insurance com- 
panies might carry paid-up policies much longer without accounting for the money 
they were carrying than they could with extended insurance. This may or may 
not have influenced the Legislature in making extended insurance the automatic 
feature. 

In connection with the law that requires insurance policies to be construed 
liberally in favor of the insured, it appears from the complaint and policy exhibit 
that the insured was only fifteen years of age at the time this policy was written 
It would no doubt be interesting to know what conception he had of extended 
paid-up or cash surrender values or options. Probably the Legislature knew 
policies were issued to children of tender years when they made the extended in- 
surance feature automatic, so that they would have something whether they elected 
or not. 

Many definitions of “entitled” were cited, but we found none that were of 
any particular value. All may be found in any good work, and a comparison or 
an attempt at distinguishing would serve no useful purpose. Here the intent of 
the Legislature in this particular statute is all that need be decided. “Entitled” 
has many meanings other than the one used here, and it cannot be said to have 
the same meaning universally. eal 

Appellant further contends that the statute is directory only, while the ap- 
pellees contend that it is mandatory and is a part of every contract of insurance 
whether incorporated therein or not. . 

Must the beneficiaries suffer because a large corporation dealing with a fifteen 
year old boy has omitted a provision that the statute says must be contained in 
the policy, or because they have made it an optional feature. as ; 

There is no penalty for*failure to incorporate the statutory provisions as is 
found in some states. Our statute says: “No policy of life insurance shall be 
issued or delivered in this state * * * unless the same shall provide the fol- 
lowing: * * * extended insurance shown in the table” 

[2] Our holding under such language is that this provision is a part of the 
contract. Hollin v. Essex Mut. Ben. Ass’n of Newark, 88 N. J. Law, 204, 96 A. 
71; NY. Life Insurance Co. v. Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 
1116. 


Our conclusion is that the trial court did not err in overruling the demeurrer, 
and the judgment is affirmed, with 10 per cent, penalty. 


METROPOLITAN LIFE INS. CO. v. CRAWFORD’S ADM’X. 
Court of Appeals of Kentucky. June 24, 1932. 
51 Southwestern Reporter (2d) 926. 
1. INSURANCE. 


Provision that insurer might cancel life policy if insured unexamined by 
physician was not in sound health on date of policy held valid. 
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Provision was valid, since only inspection of insured was made by 

insurer's local agent who was not a physician. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) ‘ 
2 INSURANCE. | 

Evidence established that insured was not in sound health on date life policy 
was issued, hence insurer was not liable. 

Policy issued without medical examination of insured contained pro- 
vision that insurer might declare policy void if insured was not in sound 
health on its date. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Franklin County. 5 

Action by Oscar Crawford’s administratrix against the Metropolitan Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded for a new trial. 

William Marshall Bullitt, Bruce & Bullitt, and Eugene B. Cochran, all of 
Louisville, for appellant. 


W. C. oe and L. Frank Johnson, both of Frankfort, for appellee. 

Cray; J. 

On April 1, 1929, the Metropolitan Life Insurance Company issued to Oscar 
Crawford a policy insuring his life in the sum of $228. While fox hunting on the 
hills near Frankfort, on April 13, 1929, Crawford fell and died from mitral lesion 
of the heart Thereafter his wife qualified as administratrix and brought suit to 
recover on the policy. The trial resulted in a verdict and judgment in her favor 
for the full amount of the policy, and the company has prayed for an appeal. 


[1] The company defended on the ground of false, material, and fraudulent 
representations in the application to the effect that the insured had not had any 
disease of the heart, and had not within three years prior to the application of 
March 18, 1929, been under the care of any physician. There was the further 
defense that the policy provided that the company might declare the policy void 
if the assured was not in sound health on its date, or if, within two years before 
the date thereof, he had been attended by a physician for any serious disease or 
complaint, and that the assured was not in sound health on the date of the policy, 
and had been attended by a physician for mitral lesion of the heart within two 
years before the date of the policy. In an instruction on the sound health clause 
of the polciy, the court told the jury that the unsoundness of health must have 
arisen after the application. This is the rule where the application is accompanied 
by a medical examinatidn or medical inspection by a physician; but the rule does 
not apply where, as here, the only inspection of the applicant was made by the 
company’s local agent, who was not a physician. Prudential Insurance Co. v. 
Hodge’s Adm’x, 232 Ky. 44, 22 S.W.(2d) 435; Western & Southern Life Ins. 
Co. v. Carroll’s Adm’r, 243 Ky. 48, 47 S.W.(2d) 940. It follows that the instruc- 
tion was not proper. 


|2] With that feature of the case eliminated, it remains to determine whether 
the evidence that Crawford was not in unsound health on the date the policy 
was issued and delivered was sufficient to make a question for the jury. In some 
instances we have held that lay witnesses may testify to facts showing that the 
diagnosis of a physician was not correct. Thus in Penick v. Metropolitan Life 
Ins. Co., 220 Ky. 626, 295 S. W. 900, a physician testified that he had treated the 
insured for high blood pressure. Another physician testified that a man could not 
do heavy work who had a blood pressure of 210. We held that evidence that the 
insured was a strong man and worked regularly in a glass factory tended to show 
that the physicians’ diagnosis was incorrect, and was therefore sufficient to make 
the question one for the jury. We have also held that, where a disease manifests 
itself by outward symptoms, those who were associated with the insured could 
testify to the absence of such symptoms, and thus make an issue for the jury. 
Prudential Insurance Co v. Hodge’s Adm’x, supra. But the situation here pre- 
sented is different. Some time prior to the application the insured was examined 
by Dr. Barr and Dr. Patterson, and they both testified that he was suffering from 
a mitral lesion of the heart. Dr. Coblin examined the insured with a stethoscope 
about a week before he died, and found that he was suffering from a mitral lesion 
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of the heart. On the other hand, we have the following evidence: Marion Chaffin 
had known Crawford for seven or eight years, and had not known him to be sick 
very much of the time. He came from the mountains in June, 1928, and fox 
hunted with Crawford two or three nights a week from then on up until March 
Crawford always wanted to keep walking and always walked him down. On the 
day of his death Crawford seemed to be in good health and was anxious to go 
hunting. He kept his dogs tied, but Crawford turned his dogs loose. Crawford 
was in as good health at that time as he had ever seen him. Crawford “hollered” 
at his dogs as loud as he had ever heard a man “holler” fox hunting. He looked 
around and did not see Crawford. Crawford fell out of the road when he fell 
When he reached Crawford, Crawford was fighting for breath. Crawford died in 
a short time. Crawford had not been working for several months Sometimes 
Crawford was a little bit short of breath in walking up the hill. Mrs. Mabel ¢. 
Gaines knew Crawford and saw him up and sitting on his porch the day he died. 
She also saw him going about. “He was a fairly stout looking man,” and was 
“fairly strong and virogous,’ so far as she knew. She never had occasion to 
notice whether Crawford was short of breath. Robert Armstrong testified that 
Crawford always looked to him like a healthy man, and he had never heard him 
complain of being sick. He had fox hunted with Crawford many times and Craw- 
ford was always willing and ready to go. He never noticed anything wrong with 
Crawford in any way. Crawford never complained about being sick, and he never 
thought that Crawford was in delicate health. He supposed that any one climbing 
around on.the hills would be short of breath, and he may have noticed that in 
Crawford. All that this evidence shows is that Crawford was apparently a strong 
man, and took considerable exercise in hunting foxes, and as he fell and died from 
the effect of such exercise on his heart, there is absolutely no basis for the 
assumption that either his appearance or his ability to take exercise indicated 
that he was not suffering from heart disease. We are therefore constrained to 
hold that the evidence referred to did not tend to contradict the evidence of the 
physicians that Crawford was suffering from a mitral lesion of the heart. That 
being true, he was in unsound health on the date of the policy, and appellaut’s 
motion for a peremptory instruction.should have been sustained. 

pea conclusion makes it unnecessary to consider the other grounds urged for 
reversal. 

Wherefore, the appeal is granted, and the judgment is reversed and cause 
remanded for a new trial consistent with his opinion. 

WESTERN & SOUTHERN LIFE INS. CO. v. BEARD’S ADM’R. 

Court of Appeals of Kentucky. June 24, 1932. 
52 Southwestern Reporter (2d) 40. 

1. INSURANCE. 


Evidence established there was no break in continuity of deceased’s employ- 
ment, as respects right to recover on employee’s death benefit certificate. 

The employee’s death benefit certificate provided that benefits there- 
under “shall terminate immediately upon cessation of the employment of 
said employee by said company, and this certificate thereby is automatically 
cancelled, and is not revived or validated by re-employment,” and em- 
ployer, which was the insurance company which issued certificate, contended 
that certificate was automatically canceled by company’s discharging insured 
as assistant superintendent, and was not revived or validated by his subse- 
quent re-employment a few days later as agent. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE. 

Evidence showed as matter of law that insurance agent was totally and per- 
manently incapacitated before his discharge, within employee’s death benefit cer- 
tificate. 

The death benefit certificate provided that employer insurance com- 
pany would pay specified sum to deceased employee’s estate provided em- 
ployee should have been continuously, for six months or more immediate]; 
preceding death, in company’s actual service. It further provided that if 
cessation of employment should result from employee's illness contracted 
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while in company’s employ, and totally, continuously, and permanently 
incapacitating employee, then, on employee’s death, beneficiary of certificate 
should be paid that amount which would have been paid if death had 
occurred on day of such cessation of employment. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE. 

Evidence showed as matter of law that insurance agent’s cessation of work 
was due to illness permanently and totally disabling him, not shortage of accounts, 
as respects right to recover on employee’s death benefit certificate. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Edgar A. Beard’s administrator against the Western & Southern 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bruce & Bullitt, of Louisville, for appellant. 

J..H Holladay, of Louisville, for appellee. 

Cray, J 

On January 28, 1924, the Western & Southern Life Insurance Company issued 
to Edgar A. Beard one of its “Employee’s Death Benefit Certificates” containing 
the following provisions: 

“The Western & Southern Life Insurance Company promises to pay on re- 
ceipt of due proof of the death of Edgar A. Beard on Louisville, Kentucky, to 
Estate, provided said employee shall have been continuously for six months or 
more immediately preceding such death in the actual service of said Company, 
and has been given this certificate during the course of his employment, subject 
to the conditions hereinafter provided, the following amount: * * 

“If death occur after three years from date hereof, $1000 

“The benefits hereunder shall terminate immediately upon cessation of the 
employment of said employee by said company and this certificate thereby is 
automatically cancelled, and is not revived cr validated by re-employment. Cessa- 
tion of employment shall include the discharge of the employee by such company 
or notice thereof, resignation of the employee or any discontinuance of the active 
and exclusive service to the company of the employee. 

“Tf the cessation of employment of such employee shall result from employee’s 
illness, and the illness is contracted while in the employ of the company, such 
illness totally, continuously and permanently incapacitating said employee so as to 
render said employee incapable of performing any work or following any occupa- 
tion or engaging continuously and permanently in any service or business for 
wages, remuneration or profit and such illness shall cause the death of said em- 
ployee , then upon such death, the beneficiary shall be paid that amount, which would 
have been paid, subject to the provisions of this certificate, if such death had oc- 
curred on the day of such cessation of employment.” 

Beard was first employed as an agent on August 6, 1923. On January 31, 
1927, he was promoted to assistant superintendent. He occupied that position 
until October 27, 1927, when he was demoted and employed as agent. He con- 
tinued his services as agent until October 22, 1928, when he was discharged. He 
died on June 9, 1929, 


Payment having been refused, this suit was brought by Beard’s administrator 
to recover on the policy. The ground of recovery was that the cessation of 
Beard’s employment resulted from illness contracted while he was in the employ 
of the company, and that such illness totally, continuously, and permanently 
incapacitated him so as to render him incapable of performing any work, or 
following any occupation, or engaging continuously and permanently in any service 
or business for wages, remuneration, or profit, and that such illness caused his 
death. Issue was joined, and at the conclusion of the evidence the trial court 
directed a verdict in favor of plaintiff. The company appeals. 

[1] Appellant first insists that it was entitled to a peremptory on the follow- 
ing grounds: The certificate declares that its benefits shall terminate immediately 
upon cessation of the employment, and that the certificate 1s thereby automatically 
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cancelled, and is not revived or validated by re-employment; that Beard was 
first discharged as assistant superintendent on October 27, 1927, and his re-employ- 
ment as agent did not take effect until October 31, 1927, thus presenting a case 
where the certificate was automatically canceled and was not revived or validated 
by his re-employment. It is true that Payton, a witness for the company, testified 
that Beard served as assistant superintendent until October 27, 1927, and that 
he assumed an agency for the company in the same district on October 31, 1927, 
Standing alone this evidence might carry with it the inference that there was 
a period of three days during which Beard was not employed by the company, 
but all doubt was removed by the testimony of G. V. Hiatt, assistant manager 
of appellant’s claim department, who deposed that Beard was with the company 


as an agent, or in its employ, continuously from August, 1923, until October 22, 
1928. 


[2] Thé next ground urged for reversal is that the proof did not show that 
Beard’s disability was either total, continuous, or permanent prior to his discharge 
on October 22, 1928. On this question the evidence may be summarized as fol- 
lows: Joseph P. Neff said that Beard was short of breath and not able to walk 
over his territory as he had formerly done. He saw Beard about the middle of 
the week before he left the company. Beard appeared very weak. He saw 
Beard ten days or two weeks after he quit the company and took him to a show 
and brought him back in a taxicab. He saw him ten days or two weeks later, 
and Beard was flat on his back. According to Mildred Curl, who saw Beard 
often, Beard would get out of breath and could not walk any distance without 
giving out. About ten days after Beard left the company they took him for a 
walk. Beard got out of breath and they were forced to bring him back. Dr. 
E. J. Tracy visited Beard in 1925 for acute la grippe and acute bronchitis. His 
bronchitis became chronic, and afterward he had chronic myocarditis. He was 
not able to do vigorous walking, but a little light exercise would not be injurious 
to him. Eight hours walking over concrete five days per week was too strenuous, 
but two and one-half days, if broken into intervals in proportion to each day, 
would be all right. Dr. P. Gunterman treated Beard on January 7, 1929, for la 
grippe, and at that time he had a very bad heart. Beard was unable to work 
at an occupation that required a considerable amount of walking. In answer to 
a hypothetical question, he stated that he did not think Beard was able to work 
at any occupation in October, 1928. W. R. Hoffman, assistant superintendent in 
October, 1928, at the time of Beard’s discharge, testified as follows: “The super- 
intendent told him to make his final because he was not in good enough health to 
take care of. his debit.” Brooks, the superintendent at the time of Beard’s 
discharge, testified as follows: “Q. Can you tell us if you did discharge him, 
can you tell us why you discharged him? A. His health was very bad and we 
had some trouble about money affairs in the settling of his accounts.” Not only 
does this evidence fairly considered show that Beard was totally, continuously, 
and permanently incapacitated within the meaning of the policy, but in view of 
the uncontradicted evidence of appellant’s officers that Beard was discharged 
because he was not in good enough health to take care of his debit, and because 
his health was very bad, and they had some trouble in the settlement of his 
accounts, it hardly lies in appellant’s mouth to insist that such was not his 
condition at the time of his discharge. 

[3] For the same reason we find no merit in the contention that the case 
should have been submitted to the jury on the question, whether Beard’s dis- 
charge on October 22, 1928, was because of ill health, or of shortage in his 
accounts. It is true that Albert O. Payton, appellant’s assistant secretary at 
Cincinnati, testified that according to his recollection Beard was short in his 
account, and that he was summarily discharged for that reason. Payton was not 
present at the time of Beard’s discharge, but received all of his information 
from the superintendent and assistant superintendent at Louisville, and his state- 
ment as to the cause of the discharge, being a mere conclusion, was not 
sufficient to overcome the positive evidence of the assistant superintendent and 
superintendent as to why they did discharge Beard. According to their evidence, 
Beard was discharged because his health was very bad, and he was not able to 
keep up his debit. To bring the case within the terms of the policy, all that 
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it was necessary to show was that the cessation of employment resulted from 
Beard’s illness. This the evidence conclusively shows, and though it may be 
true that Beard’s failure to keep up his debt because of his illness was taken 
into consideration, there is no basis for the insistence that the evidence was 
sufficient to take the case to the jury on the question whether he was discharged 
because of a deficiency in his accounts. 

Judgment affirmed. 


McWILLIAMS v. LIBERTY INDUSTRIAL LIFE ENS. CO. No. 14151. 
Court of Appeal of Louisiana. Orleans. June 27, 1932. 
142 Southern Reporter 914. 
1. INSURANCE. 


Insured’s defense that beneficiary was without insurable interest is special 
defense and must be specially pleaded. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 
2. INSURANCE. 

Evidence showed insured was in good health when application for reinstate- 
ment was made 15 days before death from pneumonia. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
3. INSURANCE. 

Insured’s delay of 15 days in notifying of action on application for rein- 
statement was unreasonable, waiving policy provisions respecting indorsement of 
company’s officers, and creating presumption of favorable action. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Aline McWilliams against the Liberty Industrial Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Gordon Boswell, of New Orleans, for appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit for $104 on an industrial life insurance policy brought by the 
beneficiary named therein. The defendant admitted the issuance of the policy, 
but denied liability upon the ground that it had been permitted to lapse for 
nonpayment of premiums. 

There was judgment below in plaintiff’s favor as prayed for, and defendant 
has appealed. 

The policy was issued on the 3d day of May, 1926, in the name of Mitchell 
Frederick. Frederick died December 2, 1930. 


It is admitted that the policy had lapsed on September 8, 1930, and that on 
November 17, 1930, application, in proper form, was made for its reinstatement, 
the past-due premiums being tendered and accepted; but it was not until after 
the death of the insured that plaintiff was notified that the policy would not be 
reinstated. In the meantime, on December 1, 1930, an agent of the defendant 
called and collected premiums for an additional three weeks. 


[1] The contection of plaintiff is that the conduct of defendant in delaying 
unnecessarily its decision was tantamount to a waiver of that provision of the 
policy which requires formal notice of acceptance of reinstatement. On the 
other hand, defendant contends that the delay was not unusual and that at the 
time the application was made the deceased was not in good health, since it was 
made a few days prior to his demise. It is also contended in argument and in 
brief in this court that the plaintiff was without insurable interest for the reason 
that she was the concubine of the insured, Mitchell Frederick. As to this -latter 
defense we observe that it is not pleaded in the answer and, proper objection 
having been timely made to the introduction of proof in support of it, it cannot 
be considered for the reason that it is a special defense and must be specially 
pleaded. Theodore v. New Orleans Mutual Ins. Ass’n, 28 La. Ann. 918; Benja- 
min v. Conn. Ind. Association, 44 La. Ann. 1021, 11 So. 628, 32 Am. St. Rep. 362; 
Lafourche Transp. Co. v. Pugh, 52 La. Ann. 1522, 27 So. 958. 

[2, 3] There remains, therefore, only the question of reinstatement vel non. 
The policy provides that in order that lapsed insurance may be reinstated it is 
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necessary that an indorsement appear on the policy “signed by the President 
one of the Vice-Presidents or the Secretary of the Company,” and, as provided 
in paragraph 4 of the policy: 

“If this Policy lapse for non-payment of premium, it will be reinstated with- 
in one year from the date to which premiums -have been duly paid, upon pay- 
ment of all arrears, provided evidence of the insurability of the Insured satis- 
factory to the Company be furnished; but such reinstatement shall not take 
effect unless at the date thereof the Insured is living and in sound health.” 

It is said that on November 17, when the application for reinstatement was 
made, the deceased could not have been in good health since it was only fifteen 
days before his death. According to the testimony of the beneficiary, the insured 
was in good health November 17, the day application was made for reinstate- 
ment. He was taken ill on the 23d of November, and on December 2, 1930, he 
died; the cause of death being pneumonia. There is no other testimony on the 
subject in the record, and, since we believe it is to be quite possible that one 
may be well on the 17th of November and die fifteen days thereafter from so 
devastating a malady as pneumonia, we have concluded that the deceased was 
in good health when the application was made. 

The policy required the indorsement by the officials of the company and this 
was not done, but we believe a deiay of fifteen days to be unreasonable. The 
main office of the company being in the city of New Orleans, there was no 
necessity to wait fifteen days before acting upon the application. The acceptance 
of the second payment of premiums on December 1, 1930, was at least an indi- 
cation that the company intended to reinstate the policy. 

In Johnson vy. Southern Life & Health Ins. Co., 18 La. App. 574, 139 So. 46, 
it was held that where the policy does not specify the period of time in which 
the insurer will accept or reject the application, the law implies that such action 
should be taken within a reasonable time. In that case we held that a delay of 
eighteen or twenty days to send the application to the main office of the com- 
pany, Birmingham, Ala., and receive their reply, was unreasonable. 

See, also, Bush v. Liberty Ind. Life Ins. Co., 15 La. App. 269, 130 So. 839. To 
the same effect are authorities of our sister states. Rome Industrial Ins. Co. v. 
Eidson, 142 Ga. 253, 82 S. E. 641; Leonard v. Prudential Life Ins. Co. 128 Wis. 
348, 107 N. W. 646, 116 Am. St. Rep. 50. 

Our conclusion is that the action of defendant in delaying for fifteen days 
the notification of its acceptance or rejection of the application was unreason- 
able and such as to create the presumption that the reinstatement had been 
favorably acted upon and that the provisions of the policy with respect to the 
indorsement of the company’s officers had been waived. 

The judgment appealed from is affirmed. 

Affirmed. 


Succession of CHERRY v. METROPOLITAN LIFE INS. CO. No. 14181. 
Court of Appeal of Louisiana. Orleans. June 27, 1932. 
143 Southern Reporter 121. 
1. INSURANCE. 


Insurer’s failure to exact medical examination will not of itself raise pre- 
sumption of waiver of defense of ill health (Act No. 97 of 1908). 

In order to make applicable Act No. 97 of 1908, relating to waiver by 
insurer of right to claim forfeiture for misrepresentation, two condi- 
tions must obtain; first, policy must be issued without medical examina- 
tion, and, second, agent of insurer must know or must be able to have 
ascertained with reasonable diligence true condition of applicant’s health, 
or real facts as to his habits or occupation. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 
3. INSURANCE. 

Insurance application not annexed to or made part of policy was not ad- 
missible (Act No. 52 of 1906, as amended by Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 650.) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 
Action by Succession of William Lafayette Cherry against the Metropolitan 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
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Reversed and remanded. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

James N. Brittingham, Jr., of New Orleans, for administrator. 

Frymire & Ramos, of New Orleans, for widow and child. 

Puneky & Barrios, of New Orleans, for creditors. 

Hiccins, J. 

This is a suit to recover the proceeds of a life insurance policy amounting 
to the sum of $780. 

The defense is that the assured had been attended by a physician for pul- 
monary tuberculosis within two years before the date of the issuance of the 
policy, and was suffering from the said disease when his application for insur- 
ance was filed and the policy issued to him; that he suffered from it continuously 
thereafter until his death several months later; and that, under the circumstances, 
by virtue of a special clause in the policy, excluding this risk, the company was 
not liable, because its agent, although exercising due diligence, could not have 
ascertained the true condition of assured’s health. 

There was judgment in favor of plaintiff as prayed for, and defendant has 
appealed. 

The case was tried upon a stipulation of facts reading as follows: 

“It is stipulated between James N. Brittingham, Jr., attorney for plaintiff, 
and Spencer, Gidiere, Phelps and Dunbar, attorneys for defendant, that the fol- 
lowing facts, subject, however, to the objection of irrelevancy and immateriality, 
are admitted and shall be considered as proven: 


“The insured lived with Mrs. Hood for a period of about eighteen months. 
Joseph L. Sanford, a solicitor of insurance and collector of premiums for the 
defendant company, called at the Hood home periodically about three times a 
month during this period and prior therto, collecting premiums from the Hood 
family, on policies held by members thereof in the defendant company. 

“That said Sanford during those calls, solicited William L. Cherry to take 
out insurance, and that as the result thereof the insured, on November 8, 1926, 
made written application for the issuance of the policy herein sued on. 

“That said policy was issued without any medical examination (on Novem- 
ber 29, 1926). That the members of the Hood family with whom the insured 
lived, and whom he saw constantly, and with whom he was intimately acquainted, 
did not know and had no reason to believe that the insured had pulmonary tuber- 
culosis at the time when said application was made or at the time when said 
policy was issued. “ 

“That on November 5, 1926, the insured visited Touro Infirmary in New 
Orleans and was examined in its medical clinic. That an X-ray of the chest of 
the insured was made, and that this showed a well advanced stage of pulmonary 
tuberculosis. : 

“That the insured left New Orleans about December 1, 1926, and went to 
Dallas, Texas. That he was attended by physicians there continuously from 
within a few days after his arrival until February 19, 1927, for pulmonary tuber- 
culosis, and that miscrosopic tests showed him to have pulmonary tuberculosis. 

“That the insured died on February 19, 1927, in the Woodlawn Hospital, 
Dallas, Texas, and that the cause of his death was pulmonary tuberculosis. 

“Counsel for plaintiff and defendant jointly offer the policy issued on the 
life of the insured, and admit that the said plicy, which is marked Plaintiff 1, is 
the original of the said policy.” 

The defense is predicated upon the following provision of the policy: 


“Tf, (1) the Insured is not alive or is not in sound health on the date hereof; 
or if (2) before the date hereof, the Insured has been rejected for insurance by 
this or by any other company, order or association, or has, within two years 
before the date hereof, been attended by a physician for any serious disease or 
complaint, or, before said date, has had any pulmonary disease, or chronic bron- 
chitis or cancer, or disease of the heart, liver or kidneys, unless such rejection, 
medical attention or previous disease is specifically recited in the ‘Space for 
Endorsements’ on page 4 in a waiver signed by the Secretary, then in any such 
case, the Company may declare this policy void and the liability of the Company 
in the case of any such declaration or in the case of any claim under this policy, 
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shall be limited to the return of premiums paid on the policy, except in the case of 
fraud, in which case all premiums will be forfeited to the company.” 

{1] Plaintiff contends first that, under the provisions of Act No. 97 of 1908 
failure of the insurance company to exact a medical examination of the assured. 
before the issuance of the policy, raised the presumption of waiver of all ques- 
tions of the state of health of the assured and precluded the company from in- 
terposing any defense on that ground. 

Plaintiff argues secondly that under the agreed statement of facts it ap- 
pears that a medical examination of assured was waived, and that the agent who 
solicited the deceased’s application for insurance and recommended the risk had an 
opportunity to ascertain the true condition of the health of the assured, or might 
have acquired knowledge of the condition of his health with reasonable diligence; 
therefore, the company waived its right to claim a forfeiture of the policy based 
on the ground that the assured was suffering from tuberculosis at the time the 
application was filed and the policy issued, invoking the provisions of Act No. 97 
of 1908. 

Defendant’s counsel says that Act No. 97 of 1908 is only applicable where 
the two conditions precedent, as set forth in the act, have been proven to wit: 

First. That the policy must have been issued without a medical examination 
of the assured by a physician; and, 


Second. That it must appear that the agent of the company knew, or might 
have ascertained with reasonable diligence, the true condition of the applicant’s 
health, or the real facts as to his habits or occupation. 

Counsel for defendant concede that the facts of the case meet the first con- 
dition, but contend that under the agreed statement of facts the agent who solicit- 
ed the insurance did not have a reasonable opportunity to ascertain the true con- 
dition of the deceased’s health and could not have discovered the disease by the 
exercise of reasonable diligence, because only a medical examination could have 
revealed its existence. 


Act No. 97 of 1908 reads as follows: 


“Providing that life, health and accident insurance companies, which issue 
policies or contracts of insurance to the assured without a medical examination 
by a physician, shall waive their right to claim forfeiture for misrepresentation, 
etc.: under certain conditions. 


“Section 1. Be it enacted by the General Assembly of the State of Louis- 
jana. That whenever life, health or accident insurance companies, which issue 
policies or contracts of insurance to the assured without a medical examination 
of the assured by a physician, it shall be presumed (whenever it appears that the 
agent of the company has had an opportunity to ascertain the true condition of the 
the health, habits or occupation of the assured, and has certified to the company 
the desirability of the risk), that the knowledge acquired, or which might have 
been acquired with reasonable diligence by the agent of the company in securing 
the application, as to the health, habits or occupation of the assured, has been 
disclosed to his principal; and it shall also be presumed that the company has 
waived its rights to claim a forfeiture of the policy based on the ground that the 
assured did not make true and full answers in the application as to the health, 
habits or occupation whenever it shall appear that the agent of the company 
knew, or might have ascertained with reasonable diligence, the true condition of 
the applicant’s health, or the real facts as to his habits or occupation, knowledge 
of the agent of the company in writing the application, or of the collector of the 
company in collecting the premiums from the assured, shall be imputed as notice 
to the company, as to the health, habits or occupation of the assured.” 


As we read and understand the act of 1908, it means that where a policy 
contains a clause restricting the company’s liability as to certain diseases and 
giving the company the right to declare the policy void if the assured, previous 
to and at the time of the issuance of the policy, was suffering from any of these 
disease, and the company did not require a medical examination of the assured 
before issuing the policy, and the agent who wrote the application for the insur- 
ance and certified to the desirability of the risk, or the company’s collector of 
premiums, had an opportunity to discover or by the exercise of reasonable dili- 
gence could have discovered or acquired knowledge of the true condition of the 
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health of the assured, the company is estopped to set up the defense that, under 
the special clause of the policy, the assured died of any of the excepted diseases, 
because, under the express terms of the act of 1908, the company is charged with 
such actual knowledge as the agent or collector had concerning the condition of 
the health of the assured, or imputed knowledge as the agent or collector should 
have acquired through the exercise of reasonable diligence, and therefore the 
company is considered as having waived the right to invoke the defense that the 
assured died of one of the excepted diseases under the special clause of the policy. 
But where the policy contains such a special clause excepting liability of the 
company as to certain diseases, and a medical examination is not required by the 
company, and neither the agent who wrote the application and certified to the 
desirability of the risk, nor the company’s collector of premiums, had an oppor- 
tunity of discovering or through the exercise of reasonable diligence could have 
discovered that the assured was suffering from a disease specially excepted from 
coverage by the policy, the company is not estopped to defend on the ground 
that the assured was suffering from any one of the said excepted diseases, be- 
cause the company is not then presumed to have had any knowledge of the disease, 
as the agent or collector of premiums had neither actual nor constructive knowl- 
edge of the disease, and, consequently, the company is not considered as having 
waived the defense as to the ill health of the assured. 

The first contention of the plaintiff, therefore, is clearly erroneous, because it 
is predicated upon the hypothesis that the failure to exact a medical examination 
of the assured is all that is required in order to make the provisions of Act No. 
97 of 1908 applicable. A mere reading of the act shows that under its express 
terms the above-mentioned two conditions must obtain before the company is 
presumed to have waived the defense of ill health of the assured. Silver v. 
National Life & Accident Ins. Co., 6 La. App. 95; Pierce v. Liberty Industrial 
Life Ins. Co., 7 La. App. 626; Polite v. National Accident & Life Ins. Co., 9 
os App. 83, 118 So. 846; Williams v. Unity Industrial Life Ins. Co., 14 La. 
App. 680, 130 So. 561; Evans v. Orleans Industrial, etc., Ins. Co., 19 La. App. 
408, 140 So. 507, 509; Hammond v. Metropolitan Life Ins. Co., 12 Orl. App. 82. 

[2] We shall next consider the second point in the case, which, in its final 
analysis, is whether or not the facts of the case show that the company’s agent 
or collcetor of premiums had an opportunity to discover the true condition of 
the assured’s health, or by the exercise of reasonable diligence could have acquired 
such knowledge. 

[3] Due to the fagt that the application for insurance, which was signed by 
the deceased, was not annexed to, or made a part of, the policy by the defendant, 
the document was not admissible in evidence under Act No. 52 of 1906, as 
amended by Act No. 227 of 1916. But after the case was submitted in this 
court, the application was introduced in evidence by consent of both counsel. 
However, the attorneys did not supplement the agreed statement of facts tending 
to show under what circumstances the application was signed and as to the 
manner of propounding to the assured the question contained in it. The record 
is silent as to the physical appearance of the assured at the time he signed the 
application as to whether he appeared to be healthy or sickly. While under the 
agreed statement of facts it is shown that those living in the same household 
with the deceased did not know that he was suffering from tuberculosis, the 
statement of facts does not go so far as to show that these parties believed 
that the deceased was either in a healthy or sickly condition at that time. 


Both counsel in their respective briefs have objected to the inferences that 
the opposing counsel have drawn from the statement of facts, and have stated 
that they consider it unjust and unfair for the court to indulge in such inferences. 

There are a number of matters that suggest themselves to our minds, which 
would be relevant, tending to show to what extent inquiry or investigation by the 
agent and collector of premiums for the company was made by him to ascertain 
the true condition of the assured’s health, but the statement of facts is very 
meager and incomplete on that score. 

After carefully considering the application and agreed statement of facts, 
we believe that it would be in the interest of justice to afford both parties to this 
litigation an opportunity to introduce further evidence on the second issue in order 
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that we might be in a position to more intelligently and accurately decide that 
point. The case should be remanded for the further reason that the trial 
judge did not have the application before him in passing upon the case. We 
have therefore concluded to remand the case for the purpose of introducing 
such additional evidence as either party desires to offer tending to support their 
respective positions. 

For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that this case be remanded to the Civil District Court for the 
parish of Orleans for further proceedings according to law and not inconsistent 
with the views herein expressed. 

Reversed and remanded. 


MISSOURI CATTLE LOAN CO. v. GREAT SOUTHERN LIFE 
INS. CO. No. 30072. 
Supreme Court of Missouri, Division No. 2. June 10, 1932. 
Appellant’s Motion for Rehearing Overruled: July 1, 1932. 
52 Southwestern Reporter (2d) 1. 
1. INSURANCE. 


Judgment for assignee setting aside and adjudging ineffectual forfeiture of 
life insurance policy for nonpayment of premium held not beyond jurisdiction of 
circuit court as assuming management and control of internal affairs of foreign 
corporation. 

Action in which judgment complained of was rendered was brought 
by the assignee of a life insurance policy against the insurance company, 

a foreign corporation licensed to do business within state, to have set 

aside and adjudged ineffectual an alleged forfeiture of a life policy 

issued to the plaintiff’s assignor, for nonpayment of premium, on ground 
that assignee relied upon insurer’s assurance that timely notice of approach- 
ing due dates of premiums and certain notes would be given. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


3. INSURANCE. 

Insurer under life policy, having expressly assured insured’s assignee that 
premium notices would be forwarded as requested, and having previously given 
notice, held estopped to assert forfeiture for nonpayment of premium where 
notice was not given. 

Assignee of insured under life insurance policy wrote letters to insurer 
requesting that future notice of maturity of premiums be mailed directly 

to its office, so that it would have notice and the premiums would be 

promptly paid. The insurer replied by letter advising the assignee that 

premium notices would be forwarded as requested. Thereafter timely 

notice of premiums due was sent to assignee for the years 1923, 1924, 

and 1925. Assignee established that it relied upon receiving the notices 

and because of such reliance failed to keep in mind the due dates of the 
premiums. 


(For other cases, see Insurance, Dec. Dig. § 353[1].) 


4. INSURANCE. 

Insurer’s letter advising insured’s assignee that “premium notices” would be 
forwarded as requested held not limited to next premium falling due, but referred 
to all future premiums. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

5. INSURANCE. 

Nonpayment of note and interest by assignee of insured under life policy, 
note covering loan value, held not to warrant forfeiture of policy where insurer 
was estopped by failure to give notice to assert forfeiture for nonpayment of 
premium, and in view of loan value agreement. 


Insurer under life policy was estopped te assert forfeiture for non- 
payment of premium because of failure to give notice to assignee of 
due date of premium falling due under policy, as it had agreed to do. 
Note or loan agreement under policy contained a provision that demand 
and notice were waived, and further provisions that if not paid when due 
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interest should be added at rate of 6 per cent. to the next policy amnni- 

versary date; that if further interest should not be paid when due it 

should be added to the prinicpal loan and bear the same rate of interest; 
that whenever the total indebtedness against the policy should exceed its 
loan vlaue, the policy should thereupon become void. The loan value of 

the policy, to the advancement of which the assignee was unconditionally 

entitled upon payment of premium in question, would then have amounted 

to a sum far in excess of the then existing note and another year’s in- 

terest. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

6. INSURANCE. 

In action by assignee of insured to reinstate life policy forfeited by insurer 
for nonpayment of premium, evidence held to support finding that premium 
notice was not mailed to assignee as required. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

9, INSURANCE. 

Assignee of insured under life policy forfeited by insurer for nonpayment 
of premium /eld not estopped to rely upon failure to receive premium notice 
on ground of lack of diligence, if any, in tendering premium after discovering 
delinquency, in absence of prejudice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

10. INSURANCE. 

Insured having assigned life policy as security for debt, constituting assignee 
unconditional owner, held not necessary party to assignee’s action to reinstate 
policy forfeited by insurer for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 370.). 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action in equity by the Missouri Cattle Loan Company against the Great 
Southern Life Insurance Company. Judgment in favor of the plaintiff, and the 
defendant appeals. 

Affirmed. 

Chas. M. Howell and Daniel V. Howell, both of Kansas City, Fred R. 
Switzer, of Houston, Tex., and Wm. H. Allen and Chas. M. Howell, Jr., both 
of Kansas City, for appellant. 

McCune, Caldwell & Downing, of Kansas City, for respondent. 

Cootry, C. 


This was an action in equity in the circuit court of Jackson county by which 
plaintiff, a Missouri corporation, sought to have set aside and adjudged ineffectual 
an alleged forfeiture of a life insurance policy and to have the policy adjudged 
in force and for general relief, in effect an action for restoration or reinstate- 
ment of the policy. From a decree in favor of plaintiff granting the relief prayed, 
the defendant has appealed. 


Defendant is a Texas corporation with home office at Houston, Tex., and at 
the times herein involved was duly licensed to do business in Missouri. On 
February 5, 1919, it issued to Lee L. Russell, then fifty-two years of age, the 
life insurance policy in question, insuring him in the sum of $100,000, payable 
to certain named beneficiaries. The policy contained a table of loan values and 
surrender options, and was assignable by the insured. It called for the payment 
of a premium of $4,397 annually, at the home office of the company on June 5. 
Russell paid the premiums to and including June, 1922. In July, 1922, he 
assigned the policy to this plaintiff, then called the Stock Yards Loan Company, 
but which later changed its name to Missouri Cattle Loan Company. That 
assignment was to secure an indebtedness which Russell owed plaintiff. On 
December 29, 1924, Russell executed another assignment whereby he transferred 
to plaintiff absolutely “all right, title and interest in said policy which is to be 
absolute property of said assignee, free and clear of all right, title and interest 
of the assignor in and to the same.” Notice of each assignment was immediately 
given to the insurance company. When the first assignment was made in 1922, 
plaintiff notified the insurance company that it would thereafter pay the premiums, 
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which it did to and including that due June 5, 1925, in this manner: As each 
annual premium came due plaintiff borrowed of defendant the then loan value 
of the policy, giving a policy loan note therefor, the amount of which was 
increased each year as the loan value of the policy increased, and paid the 
balance of the premium in cash. When on June 5, 1926, the premium for that 
year became payable there was due defendant from plaintiff $15,572, plus one 
year’s interest on such policy loan note, and the annual premium of $4,307. 
Those obligations were not paid on that date and for nonpayment of the premium 
defendant canceled and declared forfeited the policy. 


Plaintiff claimed that it had relied upon an assurance previously given to it 
in March, 1923, by defendant that the latter would give it timely notice of the 
approaching due dates of the premiums and note and upon defendant's practice 
so to do and because thereof had overlooked paying the 1926 premium and 
renewing the note. In December, 1926, it discovered by an audit of its books 
that it had failed to pay the premium and the interest due and to renew the 
note. It at once wrote defendant oftering to pay the amounts due, with interest, 
and to renew the note and asked that the policy be continued in force. Defend- 
ant replied that the policy had lapsed because of nonpayment of the premium 
due June 5, 1926, and would not be reinstated except upon a medical examination 
of the insured acceptable to defendant. Plaintiff communicated with Russell 
and learned that he could not then pass a medical examination, his health hay- 
ing failed. It thereupon made tender of the sums that had become due on June 
5, 1926, with interest, and offered to give a new policy loan note. The tender 
was rejected. It has becn kept alive. There is no contention that it was insuf- 
ficient or that defendant would not have been put in statu quo had the tender 
been accepted. 


The court’s finding and judgment, entered May 18, 1929, were as follows: 
After a general finding of the “issues in favor of plaintiff, and against defend- 
ant,” the court found in substance that the beneficial interest in the policy in 
question had been assigned to, and on June 5, 1926, was vested in, plaintiff; the 
amounts due on June 5, 1926; that prior to said date defendant by its written as- 
surance and by its “course of conduct and dealing” had led plaintiff to believe, 
and plaintiff in reliance thereupon did believe, that defendant would from time 
to time give plaintiff timely notice of the due dates of premiums and loan note 
so that plaintiff might pay the premiums and pay or renew the note and interest 
when due; that by reason of such assurance and conduct plaintiff had a right to 
and did believe that it would receive such notice in time so that it could make 
the necessary payments and avoid forfeiture of the policy, and further believed 
that so long as it paid the premiums and renewed the note within proper time 
after it had been notified of the due date thereof, no forfeiture of its rights 
under the policy would result from its failure to pay the premium or renew the 
note when due if such failure resulted from defendant’s failure so to notify plain- 
tiff; that defendant did not notify plaintiff prior to June 5, 1926, nor at any time, 
that said premium and note would be due on said date; that plaintiff, relying 
upon defendant’s said assurance and course of conduct, failed to have in mind 
the fact that the premium and note would be due on said date and because there- 
of failed to make the payment and renewal; that upon discovery of its oversight 
plaintiff immediately, “to wit, on December 17, 1926,” tendered payment of the 
premium and all interest to date of tender, and offered to renew the note and pay 
interest thereon and to place defendant in all respects in as good position as it 
would have been in if the premiums had been paid and the loan renewed on June 
5, 1926, which tender and offer defendant refused and thereupon, for the first 
time, advised plaintiff that its rights under the policy were forfeited because of 
its failure to pay said premium when due; that the acts of defendant in refusing 
to accept the tender and “in attempting to declare said policy forfeited were ille- 
gal, wrongful, unauthorized and of no force and effect.” There is a further 
detailed finding showing a proper and sufficient tender made by plaintiff at the 
trial. Judgment followed in this form: “Wherefore, it is ordered, adjudged and 
decreed by the court that the attempted forfeiture by the defendant of said in- 
surance policy hereinbefore described was and is unauthorized, unlawful, invalid 
and void and is set aside and for naught held, and that upon lawful tender to de- 
fendant by plaintiff of the premiums now due on said policy together with inter- 
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est at the rate of six per cent. (6%) per annum on four thousand three hundred 
and ninety-seven ($4,397.00) dollars from June 5, 1926, to and including Decem- 
ber 17, 1926, and upon lawful tender to defendant by plaintiff of the interest on 
fifteen thousand seven hundred and fifty-two ($15,752.00) dollars from June 5, 
1926, until the date of such tender at the rate of six per cent. (6%) per annum, 
and upon the tender to defendant by plaintiff of a renewal of the fifteen thousand 
seven hundred and fifty-two ($15,752.00) dollar note herein first mentioned, to be 
dated on the date of such tender and to mature on June 5, 1929, and in all other 
respects to be in form and substance as the said note for like amount herein first 
mentioned and to be executed by plaintiff and Lee L. Russell, said policy shall 
be in all respects in full force and effect according to its tenor and plaintiff shall 
thereupon be entitled to the full benefits thereof; that the costs of this cause be 
taxed against defendant for all of which execution shall issue.” 


The facts found by the court were sufficiently pleaded, and we think the find- 
ings are sustained by the evidence, though defendant challenges the sufficiency 
of the proof of its alleged failure to give the notice referred to. The evidence 
on that point will be noticed later. 


I. Defendant contends that the circuit court was without jurisdiction to 
render the decree it gave because: A. “The policy of insurance not having ma- 
tured and there being no actual controversy for decision in which a final judgment 
might be rendered, but only an action to determine future rights, the decree 
merely amounts to a declaratory judgment.” B. The court by the decree as- 
sumes management and control of the internal affairs of a foreign corporation, 
and having no power to enforce such decree upon the officers of the corporation, it 
has no jurisdiction to render the decree. C. This action is premature, since the 
insured is still living and a cause of action under the policy has not accrued. 


[1] B. Though not in the order designated in defendant’s brief, we take first 
the contention that the judgment assumes the management and control of the 
internal affairs of a foreign corporation and is therefore beyond the court’s juris- 
diction. In support of this contention defendant cites State ex rel. Hartford 
Life Ins. Co. v. Shain, 245 Mo. 78, 149 S. W. 479; State ex rel. Wurdeman et al. v. 
Reynolds et al., 275 Mo. 113, 204 S. W. 1093; State ex rel. Minn. Mut. Life Ins. 
Co. v. Denton, 229 Mo. 187, 129 S. W. 709, 138 Am. St. Rep. 417; State ex rel. 
Lumber Co. v. Dearing, 180 Mo. 53, 63, 79 S. W. 454; and several cases from 
other states. 

State ex rel. v. Shain, supra, was an action to prohibit a circuit judge from 
proceeding with a suit involving an insurance policy issued by a foreign mutual 
insurance company. The insured was required to pay certain assessments. He 
claimed that excessive assessments were being exacted and prayed that the insur- 
ance company be enjoined from assessing him beyond a certain rate, that it be 
required to render an accounting to him for the excess so exacted and for judg- 
ment for the amount of excess payments found to have been exacted. This court 
held that to determine and adjudge the correct assessments and grant the relief 
sought would require the court to investigate, overhaul, and control the manage- 
ment of the internal affairs of the foreign insurance company, which it could 
not rightfully do; also, that injunctive relief could not be granted because in- 
junction operates in personam and the officers of the corporation upon whom the 
injunctive process or punitive measures for its violation must operate were not 
within the court’s jurisdiction and could not be reached by its process, and 
courts would not render a judgment they could not enforce. In support of its 
conclusions the court cited, among others, Clark v. Mut. Reserve Fund Life 
Ass'n, 14 App. D. C. 154, 43 L. R. A. 390; Condon v. Mut. Res. Fund Life Ass’n, 
89 Md. 99, 42 A. 944, 44 L. R. A. 149, 73 Am. St. Rep. 169; Taylor v. Mut. Res. 
Fund Life Ass’n, 97 Va. 60, 33 S. E. 385, 388, 45 L. R. A. 621; Royal Fraternal 
Union y. Lunday, 51 Tex. Civ. App. 637, 113 S. W. 185, 187. The cases cited 
in the Shain Case were based on similar facts and support the conclusions there 
reached. They, with two or three others of like effect, are cited and relied upon 
by appellants here. 

_ In Castagnino v. Mut. Res. Fund Life Ass’n, 157 F. 29, the United States 
Circuit Court of Appeals (Sixth Circuit) had before it a similar case and held 
that the relief sought might be granted. It referred to the above mentioned cases 
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which are cited in the Shain Case (except the Texas case) and declined to follow 
them. 

In North State Copper & Gold Mining Co. v. Field, 64 Md. 151, 20 A. 1039, 
1040, cited by appellant, the court stated the distinction between acts of a corpora- 
tion which do and those which do not relate to its internal management, thus: 
“Where the act complained of affects the complainant solely in his capacity as a 
member of the corporation, whether it be as stockholder, director, president, or 
other officer, and is the act of the corporation, whether acting in stockholders’ 
meeting, or through its agents, the board of directors, then such action is the 
management of the internal affairs of the corporation, and, in case of a foreign 
corporation, our courts will not take jurisdiction. Where, however, the act of 
the foreign corporation complained of affects the complainant’s individual rights 
only, then our courts will take jurisdiction, whenever the cause of action arises 
here.” 


Taylor v. Mut. Res. Fund Life Ass’n, supra, quotes that statement with ap- 
proval, saying that the Maryland case has been often cited with approval “and 
may be regarded as the leading case upon this subject.” 


State ex rel. v. Reynolds, supra, recognized the doctrine of the Shain Case, 
but held it inapplicable to the case then before the court because in that case the 
corporation, though organized in another state, had its principal office here and 
its directors and chief officers resided and its business was mainly done in this 
state. It was held subject to the same supervising control by our courts as 2 
domestic corporation. 

In State ex rel. v. Denton, supra, the facts were analogous to those in the 
Shain Case and the same theory of law was applied. But it the course of its 
discussion the court in effect said that a foreign insurance company licensed to 
do business in this state may be called into court to answer a suit on a contract 
“and our courts have ample jurisdiction to compel performance of obligations by 
such companies.” 

The cases cited on this point by defendant do not support its contention in 
this case. They must be interpreted in the light of the facts upon which they 
are based. Here the amount of premium to be paid is a specific sum named in 
the policy about which there is and can be no dispute. It is not dependent upon 
assessments, by-laws, or any facts or conditions requiring for its determination an 
overhauling or regulation of the internal affairs of defendant company. The 
relief sought and granted is not such that to make it effective the court must 
command the officers of defendant company to act or refrain fro acting and be 
able to enforce its commands by punitive measures against such officers. So 
far as concerns this ground of objection the court was not without jurisdiction. 

[2] A and C. In the determination of the question whether or not an actual 
controversy existed in which a final judgment could be rendered and whether the 
judgment rendered was in effect a final or merely a declaratory judgment, the 
fact that defendant is a foreign corporation is not important. The character of 
the judgment in question, i. e., whether or not it is merely declaratory, would 
be determinable by the same principles were defendant a domestic corporation. 

There can be no doubt that a real controversy existed. Defendant had can- 
celed the policy and declared plaintiff’s rights thereunder forfeited for nonpay- 
ment of the June, 1926, premium and refused to accept the premium or to rein- 
state the policy or recognize the contract of insurance as being any longer in 
existence. Plaintiff insisted that defendant’s action was unauthorized and de- 
manded that the premium be accepted and the policy restored. Valuable rights 
claimed by one and denied by the other were involved. The controversy was by 
no means moot or merely colorable. Cases such as State ex rel. Shackleford v. 
McElhinney, 241 Mo. 592, 145 S. W. 1139; State ex rel. Hahn v. City of West- 
port, 135 Mo. 120, 36 S. W. 663, and Fugel v. Becker (Mo. Sup.) 2 S.W.(2d) 
743, cited by appellant, are not in point. So also we think Willing v. Chicago 
Auditorium Ass’n, 277 U. S. 274, 48 S. Ct. 507, 72 L. Ed. 880; Gordon v. U. S, 
117 U. S. 697, appendix, and other cases cited by appellant, are distinguishable oa 
the facts. 

In a situation such as confronted plaintiff, a policyholder may decline to 
recognize the cancellation of the policy, continue to take whatever steps may 
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be appropriate to keep alive the offer to perform the contract on his part, and 
when the policy matures by death of the insured sue thereon and in such action 
test the validity of the claimed forfeiture. But must he submit to such delay, 
inconvenience, and hazard? We think not. Speaking of the rights of an insured 
where there has been a “wrongful concellation, repudiation, forfeiture, or ter- 
mination of the contract by insurer, and it refuses to receive premiums or by 
any act to longer recognize the policy as binding upon it,” Joyce on The Law 
of Insurance (2d Ed.) vol. 3, § 1659, says: “The general rule, however, which 
is undoubtedly the result of the authorities, is this, that upon such wrongful 
cancellation, repudiation, forfeiture, or termination of the contract by insurer, 
insured has the right: 1. To consider the policy terminated and recover its just 
yalue in a proper action therefor; 2. To institute an equitable proceeding to 
adjudge the policy in force, and the question of forfeiture can then be deter- 
mined; 3. To tender the premiums, and when the policy becomes payable, an 
action may be brought upon the policy and the question of forfeiture be then 
tested.” 

Couch, Cyclopedia of Insurance Law, vol. 6, § 1429, state the rule “sup- 
ported by the weight of authority” in substantially the same way. That author 
states the second of the above-mentioned three rights thus: “* * * He (the 
insured) may institute proceedings to have the policy adjudged to be in force.” 
(Italics ours.) To the same effect, see 32 C. J. p. 1263, § 461, and p. 1264, 
§ 463; 14 R. C. L. p. 1014, § 193. 

In Cohen v. New York Mut. Life Ins. Co. 50 N. Y. 610, 10 Am. Rep. 522, 
the defendant company had declared the policy canceled and forfeited for nonpay- 
ment of premiums and refused to receive premiums or further to recognize the 
policy as being in force. The plaintiff sued in equity asking that she be permitted 
to make the payments and that her policy be declared valid, or that the defendant 
be compelled to return the premiums paid with interest and for general relief. 
The trial court sustained a demurrer to the petition. The Court of Appeals 
reversed the judgment, holding that the petition stated a cause of action and 
that the court had jurisdiction. Among the reasons assigned for holding that 
the plaintiff could maintain an action in equity the court said: 


“3. The plaintiff is entitled, if the right to pay the premiums and continue 
the policy still exists, to pay the arrearages and stop the accruing of interest, 
and to make the future payments as they accrue and become due without interest, 
and relieve herself as well of the risk and burden of retaining the money, which 
of right belongs to the defendant. 4. The contract of insurance, where the 
policy is to be kept alive by periodical payments, is peculiar, and the duty to pay 
and the obligation to receive are mutual. - It is somewhat different from a simple 
obligation to pay money, a tender to perform which would bar an action upon it. 
So, too, a receipt or acknowledgment of the payment is customarily given, and 
is as essential as evidence of the continuance of the contract as is the original 
policy. The policy-holder is entitled to some evidence of the performance of the 
condition on his part, if, as is believed, the universal usage is for the insurers 
to certify in some way the fact that the annual premiums are paid. 5. It is fit 
and proper that both parties to the contract should know their rights; especially 
is it important to the plaintiff and the insured that, if this policy is avoided, 
they may seek insurance elsewhere, and, if valid, that they may perform the 
conditions of the policy. 

“In ordinary cases courts will not, in advance of any present duty, obligation 
or default, declare the rights and obigations of suitors; they will do it where 
peculiar circumstances render it necessary to the preservation of right. It was 
done in Baylies v. Payson (5 Allen [Mass.] 473). Courts of equity depart from 
the ordinary rules by which their jurisdiction is hedged in, in order to do equity 
between suitors; and whether a proper case is made for the exercise of the 
ex powers of the court necessarily depends upon the circumstances.” 50 

ee, 625. 

In Meyer v. Knickerbocker Life Ins. Co., 73 N. Y. 516, 29 Am. Rep. 200, the 
suit was in equity “to have the court declare existing and in force a contract 
of insurance * * * which the defendant claims is lapsed by nonpayment of the 
yearly premium.” Judgment for the plaintiff was affirmed. The Cohen Case 
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was cited approvingly. Pertinent to appellant’s suggestion here that to constitute 
a judgment in an equity case it must contain “an order that the defendant obey 
the judgment,” enforceable “by attachment of the person and imprisonment for 
contempt for failure to obey the mandate of the court, as contained in the judg- 
ment,” we find this concluding statement in the statement of facts in the Meyer 
Case: “The court found, as conclusion of law, that plaintiff was entitled to 
judgment, declaring the policy to be in full force, plaintiff to pay, within sixty 
days after entry of judgment, the past due premiums, with interest upon each 
from the time they became due and payable by the terms of the policy. Judg- 
ment was entered accordingly.” 

The Cohen and Meyer Cases were approved by the same court in Langan 
v. Supreme Council Am. L. of H., 174 N. Y. 266, 66 N. E. 932, 933. The latter 
case was a suit for damages for alleged breach of a contract of insurance issued 
by a foreign insurance company. The court held for reasons not necessary to 
state here that the plaintiff could not recover in that form of action, but said that 
the plaintiff “might resort to a court of equity, and, upon the facts, ask its 
intervention in a decree which would compel the defendant to live up to its 
contract, and which would restrain it from proceeding under its void by-law.” 
The same principle was announced in Kelly v. Sec. Mut. Life Ins. Co., 18% 
N. Y. 16, 78, N. E. 584, 9 Ann. Cas. 661, and in Prichard v. Sec. Mut. Life Ins, 
Co., 140 App. Div. 879, 124 N. Y. S. 650. 

Day v. Conn. Gen. Life Ins. Co., 45 Conn. 480, 29 Am. Rep. 693, has been 
frequently cited in support of the principle that when an insurer has wrong- 
fully declared the policy forfeited for nonpayment of premium and refused to 
accept the premiums the insured may sue in equity “to have it adjudged to be 
in force.” The action was at law to recover the premiums that had been paid, 
on the theory that when the company wrongfully declared a forfeiture an implied 
promise arose or existed to repay the sums the insured had paid on the policy. 
That relief was denied and the court stated the remedies available to the insured 
substantially as in Joyce on Insurance, supra. 

In Royal Fraternal Union v. Lunday, supra, cited by appellant, while the 
relief prayed for was denied for reasons hereinbefore shown, the court said 
that the plaintiff might “institute a proceeding in equity, and have the issue as to 
whether or not the policy has in fact been forfeited, or is still in force, judicially 
determined,” citing the Meyer and Day Case, supra, and other authorities, and 
adding: “The fact that the insurer is a foreign corporation, domiciled in a state 
different from, that in which the action is brought, does not deprive the court of 
jurisdiction to render a decree determining the status of the parties to the 
contract.” 


The following additional cases also recognize the right of an insured, when 
the insurer has wrongfully canceled the policy and refused to receive premiums, 
to maintain an action in equity to have the policy adjudged in force: Brooklyn 
Life Ins. Co. v. Weck, 9 Ill. App. 358; Indiana Life Endowment Co. v. Carnithan, 
62 Ind. App. 567, 109 N. E. 851; American Trust Co. v. Life Ins. Co. of Virginia, 
173 N. C. 558, 92 S. E. 706; Heinlein v. Imperial Life Ins. Co., 101 Mich. 250, 59 
N. W. 615, 25 L. R. A. 627, 45 Am. St. Rep. 409 (bill to revive a life insurance 
policy), following Tabor v. Ins. Co., 44 Mich. 324, 6 N. W. 830, which was a 
similar action; Davis v. New York Life Ins. Co. (C. C. A. 8th Cir.) 47 F.(2d) 
1051, 1055; Castagnino v. Mut. Res. Fund Life Ass’n, supra; Elgutter v. Mut. 
Res. Fund Life Ass’n, 52 La. Ann. 1733, 28 So. 289. 

Appellant argues that in most of the cases referred to the expressions to the 
effect that the insured has the right above indicated were obiter. Even if so, 
which we need not decide, they reflect the views of the writers thereof and we 
think announce a just and sound principle. 


In Greenwood v. New York Life Ins. Co., 27 Mo. App. 401, the defendant, a 
foreign insurance company, had declared the policy forfeited for refusal by the 
insured to forward a premium to the defendant’s home office; the plaintiff 
claiming he was entitled to pay to a local bank in which he had deposited the 
premium. The suit was to set aside the forfeiture, to restore the plaintiff to 
his rights under the policy, and to require the defendant to accept the deposit. 
The trial court entered a decree adjudging that the defendant restore the policy 
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and forward the necessary receipts up to date of judgment. The judgment was 
afirmed. The question of jurisdiction was not raised nor was it discussed in 
the opinion, but evidently the Court of Appeals did not doubt the circuit court’s 
jurisdiction. Appellant argues that the Greenwood Case is impliedly and by 
necessary effect overruled by State ex rel. v. Shain, supra. We think, however, 
that the Shain Case, interpreted in the light of the facts there in judgment, does 
not necessarily overrule the Greenwood Case, at least so far as the latter holds 
that the court, on the facts found therein, could validly adjudge restoration of 
the policy. i 

Green v. Sec. Mut. Life Ins. Co., 159 Mo. App. 277, 140 S. W. 325, was a 
suit in equity against a foreign insurance company to cancel an insurance policy 
and to reinstate a former one which had been surrendered for the one sought to 
be canceled through the fraud of the defendant’s agent. The circuit court 
entered a decree setting aside the exchang of policies, annulling the new and 
reinstating the old policy, which was affirmed. The question of jurisdiction was 
not raised, but the appellate court seems to have had no doubt on that point. 

The policy in this case, though originally issued to a nonresident of the 
state, had been properly assigned to and was held by a resident corporation and 
the assignment had been recognized by defendant. Defendant corporation was 
duly licensed to do business in this state, amenable to the process and jurisdic- 
tion of its courts for the enforcement of its contracts held by citizens of the 
state, and appeared to the action. The court had before it the contract and the 
parties interested therein. Certainly it had jurisdiction to adjudicate the rights 
of the parties relative to that contract, at least so far as that could be done 
without interfering with the internal affairs of defendant company or the dis- 
cretion of its officers which the decree herein does not attempt to do. For an 
interesting and instructive discussion of this question and collation of authori- 
ties, see Frick v. Hartford Life Ins. Co., 179 Iowa, 149, 159 N. W. 247, 254. In 
that case the Iowa court went farther than we have heretofore gone or are re- 
quired to go in this case, holding maintainable, upon an extensive review of 
authorities, an action similar to that in State ex rel, v. Shain, supra. The 
court’s answer to the contention that the decree could not be enforced is like- 
wise worthy of note: “As to the further contention of appellant that the courts 
of Iowa would have no way of enforcing such decrees, we shall not assume in 
advance that defendant will not comply with any decree that may be entered. 
It is, of course, possible that the decree could not be enforced by. contempt pro- 
ceedings against the officers of the defendant company in another state. But 
the plaintiff’s rights will be fixed and he may pay or tender the assessments in 
the amount fixed by the court, and when the policies mature at his death, the 
questions as to enforcing payment may be then litigated, at least as to any 
questions not adjudicated in this case.” (Citing authorities.) 


_ The judgment in this case does not, and we think need not in order to make 
it effective, require that the court be able to enforce affirmative action by the 
.Officers of the defendant company. It sets aside the cancellation and forfeiture 
of, and in effect restores or reinstates, the policy. In an action to rescind a 
contract, if no further relief were sought, would not a judgment annulling the 
contract be sufficient? We see no reason why this judgment may not be deemed 
operative and effective to annul the cancellation and reinstate the policy without 
such action by defendant's officers as could be compelled only by contempt pro- 
ceedings. We hold that the circuit court had jurisdiction and that its judgment 
was not void as being merely declaratory. From what has been said it follows 
also that this action was not premature. 


II. Appellant contends that its demurrer to the evidence should have been 
sustained on each of the following grounds, viz.: (a) It owed no duty to the 
insured or the assignee to notify either of them of the due date of the premium 
or of the note and interest due June 5, 1926, and that plaintiff’s failure to pay 
same when due justified cancellation of the policy; (b) that nevertheless the 
evidence conclusively showed that it sent notice of the due date of the premium 
to the plaintiff prior to June 5, 1926; and (c) that plaintiff “failed to use due or 
reasonable diligence” and is therefore “estopped to defend its failure to pay 
the Premium when due on account of failure to receive notice.” 

Neither the policy nor the note by its terms requires the insurer to notify 
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the holder of the policy of the due date of premiums or interest on the note. 
Plaintiff does not so contend. Its contention is that the defendant expressly 
promised plaintiff to give it timely notice in advance of the due date of the 
payments to be made, knowing that plaintiff would rely upon receiving such 
notice, and that prior to 1926 defendant habitually did give such notices, and 
that having by its promise and its conduct induced plaintiff to rely upon re- 
ceiving notice it could not take advantage of its failure to give same and declare 
a forfeiture without having first informed plaintiff that the notices would be 
discontinued. 

The policy contains certain nonforfeiture provisions which are not applicable 
under the facts of this case and need not be stated. The note or loan agreement 
in question was dated June 26, 1925, payable on or before June 5, 1926, was for 
the then full loan value or cash surrender value of the policy, and included the 
interest to June 5, 1926. It contained a provision that demand and notice were 
waived. However, it contained the further provisions that if not paid when 
due interest should be added at the rate of 6 per cent. “to the next policy an- 
niversary date subject to the terms and conditions of the policy,” and that if 
further interest should not be paid when due it should be added to the principal 
loan and bear the same rate of interest; that “whenever the total indebtedness 
against said policy shall exceed its loan value said policy shall thereupon become 
void.” The policy provided that after the payment of two full years’ premiums 
the insurer would “advance” upon the sole security of the policy a cash loan 
not exceeding the amount designated in the table of values, which amount in- 
creased annually, interest to be paid in advance, and if not paid when due “i 
shall be added to the principal and bear interest at the same rate”; that failure 
to pay such loan or interest “shall not render this policy void unless the total 
indebtedness hereon to the Company shall equal or exceed its loan value”; and 
that whenever the “total indebtedness against this policy shall equal or exceed 
its loan value the policy shall thereupon become void and such indebtedness shall 
thereby stand cancelled.” 


Prior to the first assignment of the policy to plaintiff in 1922, it had been 
the unvarying custom of defendant to notify the insured of the approaching due 
dates of premiums and note interest. Following that assignment, to and includ- 
ing 1925, such notices were regularly sent by defendant to both the insured and 
the plaintiff and were always duly received. Defendant’s evidence shows that 
its uniform practice had been to send such notices to all its policyholders. On 
February 3, 1923, plaintiff wrote defendant as follows (caption and signatures 
omittted) : 


“Re Policy #53094—L. L. Russell, Fort Worth, Texas. 


“We being the assignee of this policy and are paying premiums on same, 
may we ask that in the future notices of maturity of premiums be mailed directly 
oo office, so that we may have notice, and the premiums will be promptly 
paid. 

“This perhaps would avoid any delays or trouble in the payment of premiums,’ 
so will you please advise us that you will in the future send us notices of the 
premiums due.” 

Receiving no answeer to that letter, plaintiff again wrote defendant on March 
8, 1923, as follows: 

“Re: Policy #53094, Lee L. Russell, Fort Worth, Texas. Assigned to Stock 
Yards Loan Co., Kansas City, Missouri. 

“As we hold assignment of this policy and are paying the premiums, will you 
kindly send us notices of premiums due so that we may have them in time to 
promptly remit you in payment of same. 

“As we are taking care of this we feel that notices should be sent directly to 
us. Will you please advise us if you will send us such notices at the proper time. 

It is not shown that defendant did not receive the letter of February 3. 
Under date of March 13, 1923, it answered plaintiff as follows: 

“Policy #53094 L. L. Russell 
“Stock Yards Loan Co. 

“Kansas City, Mo. 
“Gentlemen: 


“We have your favor of March 8 regarding the above policy and wish to 
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advise that premiums notices will be forwarded to you as requested. There is a 
a balance of $750.00 on the note for $3000.00 given in connection with the premium 
due June 5, 1922, which will be due May 15. 

“The next ‘annual premium as well as loan interest will be due June 5, 1923, 
and you will be notified in due time.” 

(Italics in above quotations ours.) 

As promised in defendant’s letter of March 13, timely notice was sent prior 
to June 5, 1923, and also, as above stated, in 1924 and 1925. Plaintiff’s evidence 
showed that it relied upon receiving the notices and because of such reliance 
failed to keep in mind the due date of premiums and note interest; that it was 
able and willing to pay and would have paid but for the oversight so occasioned, 
as it desired and intended to keep the policy in force. 

To prove that it sent the notices from June 5, 1926, defendant, in addition 
to showing that its records indicated the notices had been sent, called two wit- 
nesses, Miss Caruth and Miss Blaha, who performed certain duties in connection 
with the preparation of such notices for mailing and making the records thereof. 
In 1926 Miss Caruth was in charge of the department of defendant company in 
which premium and interest notices were made up and printed. She described 
in detail how such notices were customarily and regularly prepared from the 
company’s books prior to the due dates of such premiums and interest, and tes- 
tiied that when so prepared they were placed in a drawer and sent to a depart- 
ment presided over by Miss Blaha, after which she had nothing further to do 
with them. She also testified that if payments were not made when due it was 
defendant’s custom to send a second notice; that a Mrs. Sartoris had charge of 
the department “sending out the second notices”; that after a policy had lapsed 
anotice of such fact would be sent out by a Mr. Matthews who had charge of 
the reinstatement department. 


Miss Blaha testified that according to defendant’s customary routine when 
the prepared notices came to her desk from Miss Caruth she “checked” them 
with certain records described, put them into envelopes which she had addressed, 
and placed the. envelopes, unsealed, in a mail basket on her desk, and a mail 
clerk then took the mail basket containing the notices to the mailing room “on 
the next floor,” where, she testified in chief, they were sealed and stamped and 
sent to the post office. Her testimony on cross-examination shows that she had 
no personal knowledge of how the notices were handled or what became of them 
after they were taken from her desk to go to the mailing room. Neither Miss 
Caruth nor Miss Blaha had any specific recollection of preparing notices for 
Russell or the plaintiff, there being a great many notices of that character. No 
witness claiming to have personal knowledge of the routine or procedure in the 
mailing room was called. 

Mrs. Sartoris, in charge of sending out the customary second notices, and 
Mr. Matthews, who sent notices of lapsed policies, were not called to testify. 

Plaintiff's evidence tended to show that neither the insured nor the plaintiff 
received any notice of the maturity of the premium or interest due June 5, 1926, 
nor any notice that the policy had been canceled or declared forfeited until after 
defendant had discovered its oversight in failing to pay the premium and had 
written defendant in relation thereto as hereinabove stated. 

(a) The authorities are not uniform on the question of whether or not a 
custom of notifying the insured when the premium will fall due, such as the 
insured has reasonably come to rely upon, will amount to a waiver of the require- 
ment of payment on the precise due date or estop the insurer from declaring a 
forfeiture for nonpayment when the customary notice has not been given and 
the insured has not been notified that the custom is to be discontinued. The rule 
supported by the greater weight of authority, and which we think most consonant 
with reason and justice is thus stated in Joyce on The Law of Insurance (2d 
Ed.) vol. 3, § 1332: “If a life insurance company has been in the practice of 
notifying the insured of the time when the premium will fall due, and of the 
amount, and the custom has been so uniform and so reasonably long in con- 
tnuance as to induce the insured to believe that a clause for forfeiture for 
nonpayment will not be insisted on, but that the notice will precede the insistence 
upon the forfeiture, and the insured in consequence put off his guard, such notice 
must be given, and if not given no advantage can be taken of any default in 
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payment which it has thus encouraged, for the insured is entitled to expect the 
customary notification; and to mislead the insured by not giving such notice, and 
then insist upon a strict compliance with the conditions of forfeiture, constitutes 
under such circumstances, a fraud upon the assured which the courts have refused 
in —— cases to countenance.” Many cases are cited in support of the rule 
stated. 

In New York Life Ins. Co. v. Eggleston, 6 Otto (96 U. S.) 572, 577, 24 L, 
Ed. 841, the court had before it a similar question. The facts were somewhat 
different, the company in that case having discontinued its agency at the place 
where the insured resided and having regularly thereafter notified the insured 
where and to whom to pay. The customary notice was omitted on the occasion 
involved, because of which the insured failed to pay and the insurer claimed the 
policy had become void for such nonpayment. The court, speaking through Mr, 
Justice Bradley, said: “We have recently in the case of [Knickerbocker Life] 
Ins. Co. v. Norton (supra [96 U. S.J], p. 234 [24 L. Ed. 689]) shown that 
forfeitures are not favored in the law; and that courts are always prompt to 
seize hold of any circumstances that indicate an electton to waive a forieiture, or 
an agreement to do so on which the party has relied and acted. Any agreement, 
declaration, or course of action, on the part of an insurance company, which 
leads a party insured honestly to believe that by conforming thereto a forfeiture 
of his policy will not be incurred, followed by due conformity on his part, will 
and ought to estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract. The company is thereby 
estopped from enforcing the forfeiture.” 

Appellant insists that the Eggleston Case on the point in question was 
virtually overruled or at least distinguished so as not to be an authority for 
plaintiff here, by Thompson v. Knickerbocker Life Ins. Co., 14 Otto (104 U. §) 
252, 260, 26 L. Ed. 765, in which it was held that the company’s failure to give 
notice accordirig to prior custom was no excuse for the insured’s nonpayment of 
the premium note there involved. We think not. The Thompson Case was 
written also by Mr. Justice Bradley and in it the above-quated statement of the 
Eggleston Case is approved. There were facts in the Thompson Case which 
we think distinguish it from the case at bar. Among other facts, it is stated: 
“But a fatal objection to the entire case set up by the plaintiff is, that payment 
of the premium note in question has never been made or tendered at any time.” 
It is also therein stated that the insurer may waive the forfeiture “or may by 
his conduct lose his right to enforce it,’ and pertinent to the case at bar: “It 
is always open for the insured to show a waiver of the condition, or a course 
of conduct on the part of the insurer which gave him just and reasonable ground 
to infer that a forfeiture would not be exacted. But it must be a just and 
reasonable ground, one on which the assured has a right to rely.” 

The principle announced in the Eggleston Case was approved and the Thomp- 
son Case distinguished in Phoenix Mut. Life Ins. Co. v. Doster, 106 U. S. 30, 1 
S. Ct. 18, 27 L. Ed. 65, and in Hartford Life & Ann. Ins. Co. v. Unsell, 144 
U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496. For other cases approving and applying 
the same principles, see the following: Loyal Protective Ins. Co. v. Walker, 126 
Ark. 296, 189 S. W. 1050; Mayer v. Mut. Life Ins. Co. of Chicago, 38 Iowa, 34, 
18 Am. Rep. 34; Insurance Co. v. Hyde, 101 Tenn. 396, 48 S. W. 968; Kavanaugh 
v. Sec. Tr. & Life Ins. Co., 117 Tenn. 33, 96 S. W. 499, 7 L. R. A. (N. S.) 253, 
10 Ann. Cas. 680, citing many cases; Mut. Life Ins. Co. v. Davis (Tex. Civ. App.) 
154 S. W. 1184 (agreement and custom); Knoebel v. North American Acc. Ins. 
Co., 135 Wis. 424, 115 N. W. 1094, 20 L. R. A. (N. S.) 1037; Grant, for use, v. 
Ala. Gold Life Ins. Co., 76 Ga. 575; Elgutter v. Mut. Res. Fund Life Ass'n, 52 
La. Ann. 1733, 28 So. 289; Ibs v. Hartford Life Ins. Co., 121 Minn. 310, 141 
N. W. 289, Ann. Cas. 1914C, 798; Supreme Council, etc., v. Winter's Adm’r, 108 
Ky. 141, 55 S. W. 908; Heinlein v. Imp. Life Ins. Co., 101 Mich. 250, 59 N. W. 
615, 25 L. R. A. 627, 45 Am. St. Rep. 409, supra (notice promised); Selvage 
vy. Ins. Co, (Ci) 12 F683: 

Appellant relies chiefly on Thompson v. Knickerbocker Life Ins. Co., supra, 
which we have noticed, and Gaterman v. Amer. Life Ins. Co., 1 Mo. App. 300. 
In the latter case the appellate court said there was no evidence offered as to 
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failure to give notice of the premium becoming due, nor of the custom of the 
company to give such notice. That disposed of the point under discussion. The 
court then added the obiter statement, without discussion or citation of authori- 
ties: “It [such evidence] would have been immaterial if offered. Such notice 
js aways a mere voluntary courtesy, and the omission to give it entails no 
consequences.” That statement is too broad. Such failure may entail conse- 
quences, depending upon the circumstances. 

In Bergman v. St. Louis Life Ins. Co., 2 Mo. App. 262, where the customary 
notice of the due date of a premium had not been given, the court said that the 
company had so dealt with the insured as to induce a belief that forfeiture 
would not be insisted upon in case payment was not made upon the exact’ date 
and that, had payment been tendered and refused within a reasonable time, 
there would have been no forfeiture. 

That an insurance company may, by a course of dealing which the insured 
has been induced to rely upon, create an estoppel to enforce a forfeiture for 
the insured’s failure to pay promptly, notwithstanding the policy provides for 
such forfeiture, is in effect held in the following cases: James v. Mut. Res. 
Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978; Goedecke v. Met. Life Ins. Co., 30 
Mo. App. 601; Hanley v. Life Ass’n of America, 69 Mo. 380; McMahon v. 
Supreme Ten Knights of Maccabees, 151 Mo. 252, 52 S. W. 384; Britt v. 
Sovereign Camp, Woodmen of the World, 153 Mo. App. 698, 134 S. W. 1073; 
Woolfolk v. Home Ins. Co. (Mo. App.) 202 S. W. 627, where the company 
failed to give promised notice of maturity of premium note. In the last-named 
case the court cites many cases in support of its holding that the company was 
estopped from insisting on a forfeiture for nonpayment of the note. 

[3] In most of the cases to which we have referred the estoppel was created 
by a custom relied upon by the insured and without an agreement to give notice 
or to waive prompt payment of premiums. It is not necessary in this case 
for us to hold that such custom reasonably relied upon would alone create such 
estoppel. We have here, in addition to the uniform custom, the express assurance 
by defendant to. plaintiff, in the correspondence above quoted, that it would give 
such notices; a promise never withdrawn and in compliance with which it gave 
the notices until 1926, when, without warning, it failed to do so, as the trial court 
found, and declared the policy forfeited, knowing all the while,.as it must have 
known, that plaintiff reasonably relied upon such notification. To hold in such 
circumstances that the insurer may thus take advantage of its own breach of 
good faith to the injury of the policyholder would be grossly unjust. We will 
not so write the law, and we have found no case in which, under such circum- 
stances, it has been so written. 

[4] Appellant argues that its letter of March 13, 1923, to plaintiff referred 
oily to the next premium, due June 5 following, notice of which was given. 
The correspondence clearly had reference to all future premiums. It could not 
reasonably have been understood otherwise. Not only the obvious purpose of 
plaintiff's request but the language used so indicates. Plaintiff referred, not to 
one notice or one premium, but to notices and premiums. Defendant in its reply 
also stated that premium notices would be sent. 

[5] Appellant also argues that even if it is estopped to enforce forfeiture 
of the policy for nonpayment of the premium, it had a right to do so for non- 
payment of the note and interest. This is an afterthought. Even if it thought 
it could, it did not declare the policy lapsed for that reason. In its letter to 
plaintiff of December 14, 1926, in response to plaintiff’s letter of December 8, 
alling attention to the latter’s oversight and failure to pay the June premium 
ad renew the note because of failure to receive notice, defendant stated that 
the policy had lapsed for nonpayment of the premium due June 5, 1926. It said 
nothing about failure to pay or renew the note or to pay the interest. ; Moreover, 
a will be seen by reference to our statement of the applicable provisions of the 
policy and note, if the premium due June 5, 1926, had been paid, the policy 
could not have lapsed or been declared forfeited for nonpayment of note or 
mterest. The loan value of the policy, to the advancement of which plaintiff 
Was unconditionally entitled upon payment of that premium, would then have 
been $18,438, a sum far in excess of the then existing note and another year’s 





1240 The Insurance Law Journal, Vol. 79 [Dec., 1932 


interest; and by the terms of policy and note, if the interest for another year 
in advance had not then been paid, it was to be added to the principal of the 
note, without entailing or authorizing forfeiture of the policy. Therefore, had 
the premium notice been given, and had plaintiff thereupon paid the premium 
as its evidence showed it would have done, there could have been no forfeiture. 
For like reasons, and also because the payments of premiums and note interest 
and renewal of the note were due at the same time and conducted practically 
as one transaction, we deem it of no consequence that plaintiff's letters to 
defendant requesting notification and defendant’s reply giving assurance that 
notices would be sent mentioned only the premiums and did not specifically 
mention the note or interest. 


[6] (b) We shall not enter upon a discussion of the question where lay the 
burden of proof on the issue of whether or not notice was sent by defendant to 
plaintiff. We have indicated the evidence offered by defendant on that issue, 
In Goucher v. Carthage Novelty Co., 116 Mo. App. 99, 91 S. W. 447, the question 
considered was whether or not there was evidence showing the mailing of 4 
certain letter. The plaintiff’s evidence stopped where defendant’s evidence in this 
case. stops. In that case the stenographer who prepared the letter testified that 
she inclosed it in an envelope addressed to the defendant and placed it in the 
regular place for outgoing mail and that a Mr. Gray attended each day to the 
mailing of such letters. Mr. Gray did not testify. It was held that the evidence 
was insufficient to show that the letter was mailed. In this case the evidence, 
except for a statement of Miss Blaha that, as shown by her cross-examination, 
could only have been based on hearsay, leaves the notices in the mailing room 
of defendant. See, also, Peirson-Lathrop Grain Co. v. Barker (Mo. App.) 223 
S. W. 941. Neither plaintiff nor Russell received any notice. The trial court 
found that issue against defendant, and we think the finding amply sustained 
by the evidence. 


[7-9] (c) Appellant’s contention that the plaintiff is “estopped” or precluded 
from relying upon failure to receive notice by its alleged lack of diligence in 
tendering the premium cannot be sustained. Defendant did not tender that issue 
by its pleading. Estoppel must be specifically pleaded. See Grafeman Dairy 
Co. v. Northwestern Bank, 315 Mo. 849, 288 S. W. 359; Coleman v. Ins. Co, 
273 Mo. 620, 631, 201 S. W. 544; Thompson vy. Lindsay, 242 Mo. 53, 76, 145 
S. W. 472. Mofeover, the contention is without merit. Plaintiff acted promptly 
upon discovery of the fact that it had overlooked paying. That it did not sooner 
investigate and make the discovery should not, under the circumstances of this 
case, be held so inexcusable as to preclude plaintiff from relief merely because 
of such delay, or be deemed to raise a presumption that plaintiff intended to 
drop the insurance. The defendant was in no wise injured by the delay. Had 
it accepted plaintiff’s tender when made, it would have been in exactly the same 
situation as though the payment had been made when due. Generally, an 
equitable estoppel arises only when the person claiming it has been put into such 
position that he will suffer injury if the estoppel is not declared. It is not 
intended to work a positive gain to a party. Its office is to protect him from 
a loss which, but for the estoppel, he could not escape. State ex rel. Moss v. 
Hamilton, 303 Mo. 302, 317, 260 S. W. 466, 470; Kline v. Groeschner, 280 Mo. 
599, 219 S. W. 648; Thompson v. Lindsay, supra; 10 R. C. L. 697, § 25. And 
see also, on this point, Alexander vy. Continental Ins. Co. of New York. 67 
Wis. 422, 30 N. W. 727, 58 Am. Rep. 869, wherein a much longer delay was 
held not to preclude recovery; the plaintiff having failed to pay a premium note 
because the company had not notified her of its maturity as it had promised to do. 

[10] III. Appellant asserts that the insured, Lee L. Russell, was a necessary 
party to the suit, having a reversionary interest in the policy. Russell, who was 
called as a witness by plaintiff, testified on cross-examination that if the properties 
he had turned over to plaintiff realized more than his debt to plaintiff (a very 
remote contingency) he “would expect in fairness to get what was coming to 
him,” but that he had no interest in the policy. But regardless of what he may 
have “expected” or testified, he had made an absolute assignment of all rights 
and interest in the policy to the plaintiff. It was so alleged in plaintiff’s petition, 
and defendant by answer specifically admitted that plaintiff was the “absolute 
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and unconditional” assignee of the policy. The pleadings settled that question. 
Russell was not a necessary party. 

IV. Neither is there any merit in appellant’s further claim that the petition 
was insufficient on the ground that it alleged the policy was assigned as security 
for a debt and did not allege that the debt had not been paid. The petition 
dleged that the first assignment was as security but that by a later absolute 
assignment plaintiff became the unconditional- owner. 

[11] V. Appellant charges error in the overruling of its motion to strike 
out plaintiff's amended petition on which the case was tried. The facts stated 
in the original and in the amended petitions were substantially the same, the only 
material difference between the two instruments being that in the original petition 
the prayer asked for relief which defendant and evidently the court construed 
as being in the nature of a mandatory injunction, while the amended petition did 
not ask injunctive relief. Defendant demurred to the original petition on two 
grounds: (1) That it did not state facts sufficient to constitute a cause of action, 
and (2) that defendant being a foreign corporation as appeared on the face of 
the petition, the court was without jurisdiction of subject matter or parties “for 
the purpose of issuing mandatory injunction binding and enforceable in the prem- 
ses.” The court sustained the demurrer specifically on the second ground alleged. 
It did not attempt or purport to determine the first ground. It gave plaintiff 
lave to file an amended petition, which was done within the time allowed and 
at the same term of court. Defendant moved to strike out the amended petition 
on the ground that the ruling on the demurrer to the original petition was res 
adjudicata of the cause of action pleaded in the amended petition. The motion 
to strike was filed and overruled at the same term at which the demurrer had 
been overruled, 

Appellant cites in support of its claim of res adjudicata Johnson v. United 
Railways Co., 243 Mo. 278, 147 S. W. 1077. In that case a suit had been filed 
in which the trial court had held on demurrer to the petition that the petition 
did not state facts sufficient to constitute a cause of action. On appeal that 
judgment had been affirmed by this court, 227 Mo. 423, 127 S. W. 63. There- 
after the plaintiff brought another suit alleging the same facts and asking for 
part, only, of the same relief. In the second suit, the appeal in which is decided 
in 243 Mo. 278, 147 S. W. 1077, it was held that the judgment in the first suit 
was tes adjudicata; the facts having been adjudicated therein and it having been 
adjudged that the plaintiff, on the facts stated, had no cause of action and was 
not entitled to any relief. In the instant case the court, upon the demurrer to 
the original petition, made no adjudication or ruling upon the facts or upon 
the question of whether or not the facts stated constituted a cause of action. 
It simply held that it was without jurisdiction to grant the relief prayed, a 
different propostion from that in the Johnson Case. That ruling did not amount 
to an adjudication of the facts or of the sufficiency of such facts to constitute a 
cause of action. The plea of res adjudicata is not sustainable. Other reasons 
might be suggested for holding the plea invalid in this case, since the amended 
petition was filed in the same case pursuant to leave given and all the rulings in 
question were made at the same term of court, but the reason stated is sufficient. 

The judgment of the circuit court should be, and it is, affirmed. 

Westhues and Fitzsimmons, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 

All concur. 


SMILEY v. JOHN HANCOCK i INS. CO. OF BOSTON, MASS. 
No. 21964. 
St. Louis Court of Appeals. Missouri. June 14, 1932. 
Rehearing Denied July 29, 1932. 
52 Southwestern Reporter (2d) 12. 
4, INSURANCE. ° 
Evidence held insufficient to rebut statements in physicians’ certificates, filed 
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with proofs of death, that insured was suffering from pulmonary tuberculosis 
on date of policy containing sound health condition. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8. INSURANCE. 

Life insurance policy containing sound health provision held void, where 
insured died of pulmonary tuberculosis, from which he was suffering at date of 
policy, though such provision is subject to misrepresentation statute (Mo. St. 
Ann. § 5732). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

9. INSURANCE. 

To defeat recovery on ground that insured was not in sound health when 
policy sued on was issued, insurer must aver in answer that it would not have 
issued and delivered policy had it known real situation. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

10. INSURANCE. 

Insurer need not show that it would not have issued and delivered life 
insurance policy sued on had it known that insured was suffering from pulmonary 
tuberculosis by direct proof other than sound health provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


11. INSURANCE. 

Provision of life insurance policy that it shall not take effect, unless insured 
be in sound health on date thereof, is not void as repugnant to misrepre- 
sentation statute (Mo. St. Ann. § 5732). 

(For other cases, see Insurance, Dec. Dig. § 136[4]. 

Appeal from St. Louis Circuit Court; Charles W. Rutledge, Judge. 

“Not to be officially published.” 

Action by Catherine Smiley against the John Hancock Mutual Life Insurance 
Company of Boston, Massachusetts. Judgment for plaintiff, and defendant ap- 
peals. 

Reversed. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for ap- 
pellant. 

James J. O’Donohoe, of St. Louis, for respondent. 

BENNICcK, C. 

This is an action upon a policy of life insurance which was issued by de- 
fendant, the John Hancock Mutual Life Insurance Company of Boston, Mass., 
upon the life of Edward Smiley, deceased. Plaintiff, Catherine Smiley, the widow 
of the deceased, sues as the beneficiary named in the policy. 

The policy, which was issued on July 7, 1926, was for the amount of $576. 
Those of its provisions which affect the issues involved on this appeal are the 
following : 

“This policy shall not take effect unless upon its date the Insured shall be 
alive and in sound health and the premium duly paid.” 

“This policy shall be void: (1) if the Insured * * * has been attended by 
any physician, within two years before the date hereof, for any serious disease, 
complaint or operation; or has had before said date any pulmonary disease * * *.” 

“In case of death of the Insured, proofs of claim shall be made on blanks to 
be provided by the Company and shall contain full answers of the claimant, 
physician and other persons to all the questions asked therein and. shall conform 
to all the requirements thereof.” 


The insured died of pulmonary tuberculosis on November 20, 1927, which 
was one year, four months, and thirteen days after the issuance of the policy. 

In due time thereafter the present action was instituted, resulting in the re- 
turn of a verdict in favor of plaintiff, and against defendant, for the aggregate 
sum of $985.44, embracing the full amount of the policy with interest thereon, 
along with the assessment of a 10 per cent. penalty and an attorney’s fee by way 
of vexatious refusal to pay. Judgment was rendered accordingly, and defendant 
has appealed to this court by the usual steps. 

The petition was in the conventional form, alleging the issuance of the policy, 
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the death of the insured, and the performance, both by the insured and by plain- 
tif, of all the conditions of the policy to be performed on their part, “including 
furnishing to defendant due proof of the death of Edward Smiley, the insured.” 

After admitting the issuance of the policy, the designation therein of plain- 
tiff as beneficiary, and the death of the insured, the answer set up affirmative de- 
fenses, based upon the provisions of the policy heretofore quoted, namely, that the 
policy should not take effect unless upon its date the insured was in sound health; 
and that it should be void if the insured had been attended by any physician 
within two years before the date of the policy for any serious disease or com- 
plaint, or had had any pulmonary disease before said date. 

It is upon the sound-health provision that defendant pins its chief hopes for 
a reversal on this appeal. As to that defense it pleaded in its answer that the 
insured was not in sound health when the policy was issued; that he was suffer- 
ing from pulmonary tuberculosis on that date; that said disease was a direct 
contributing cause of the death of the insured; that the insured knew of such 
condition of his health at the time the policy was delivered, but fraudulently con- 
cealed the same from defendant; that defendant was not aware that the insured 
was so afflicted until after his death; and that if it had known the true facts, 
it would not have issued its policy of insurance, or have delivered the same to him. 

A tender of the premiums paid on said policy was also pleaded, and a sum 
in the amount of said premiums was deposited in the registry of the court at the 
time the answer was filed. 

Disregarding for the moment the proof which came into the case in support of 
the issue of vexatious refusal to pay, suffice it to say that plaintiff made a prima 
facie case by the introduction of the policy sued on, and then rested. 

Defendant thereupon introduced the proofs of death, consisting of the 
statements or certificates of plaintiff hereself, two attending physicians, and the 
undertaker who had buried the deceased. One of the physicians was Dr. Ben- 
jamin Shanklin, who had treated the insured prior to the issuance of the policy; 
while the other was Dr. J. L. Hutton, who had attended him from September, 
1926, until the time of his death. 

There is some little quibbling in the briefs about whether the certificates in 
question were the proofs of death furnished the company by plaintiff, but of 
this we think there can be no doubt. Plaintiff pleaded in her petition that she had 
furnished defendant due proof of the death of the insured, as has been hereto- 
fore pointed out; her counsel stood by without objection or remonstrances when 
defendant’s counsel offered the same in evidence as “the proof of loss in this 
case”; one of the certificates was that of plaintiff herself as the claimant; and the 
certificate of Dr. Hutton, at least, bore on its face, over plaintiff’s signature, the 
notation: “It is hereby admittted and agreed that this certificate shall be consid- 
ered as part of the proofs of death under policy 16604891 in accordance with the 
conditions thereof.” 


For the purposes of this appeal, bearing in mind that the issue is whether 
the insured was in sound health at the time of the issuance of the policy and 
whether the condition of his health at that time actually contributed to his death, 
the only parts of the proofs of death of importance are the certificates of the 
two doctors. 


The certificate of Dr. Shanklin, which was made in December, 1927, showed 
that he had attended the insured in April, May, and June of 1926; that the disease 
from which he was suffering was pulmonary tuberculosis; that the duration of 
the disease was three months; and that in his opinion the health of the insured 
was first impaired in April, 1926. 

Dr. Hutton’s certificate, which was made on November 25, 1927, disclosed 
that he had personally known the deceased since September, 1926; that the cause 
of his death was pulmonary tuberculosis; that his first visit in the last illness was 
on September 9, 1926; that his last visit was on November 19, 1927; and that in 
his opinion the health of the deceased was first impaired “approx. 18 mos. ago.” 


In addition, defendant offered in evidence, as an admission against interest, 


a deposition of plaintiff, taken on April 15, 1931, a portion of which was as 
ollows: 


“Q. What was the duration of Mr. Smiley’s last illness? A. He was—from 





1244 The Insurance Law Journal, Vol. 79 [Dec., 1932 


about May, until—from May, 1926, was the first he was sick, until he died in 1927, 
“Q. May, 1926? A. Yes; from May, 1926, to November, 1927. 


Q. Now, what was your statement, Mrs. Smiley? A. The first time he was 
ill was in 1926. 

“Q. The first time he was ill was in 1926, you say? A. Yes, sir. 

“CQ. May, 1926? A. Yes, sir, until he died. 

“QO. Until he died in November, 1927, is that right? A. Yes.” 

It otherwise appeared from plaintiff’s deposition that she was present in Dr, 
Shanklin’s office when the doctor first examined her husband; that the doctor 
told him to go home and rest, and “to take things easy for a while”; that her 
husband took the medicine prescribed by the doctor, but continued at work every 
day as a clerk for the Laclede-Christy Clay Products Company until September, 
1926, when his father requested him to quit work; and that he did no more work 
from then on until the time of his death. 

The matter of chief insistence on this appeal is the refusal of the court to 
have directed a verdict for defendant at the close of all the evidence, the point 
turning upon the effect to be ascribed to the admissions contained in the proofs 
of death. 

[1, 2] The law is, as both sides agree, that proofs of death furnished by a 
beneficiary are admissible in evidence against him as admissions against inter- 
est, and when not contradicted or explained may preclude his recovery; though 
such statements against interest are after all but prima facie proof of the matters 
shown therein, and are not conclusive upon the beneficiary’s right to recover 
where other facts appear in explanation of or contradictory to the admissions, 
Burgess v. Pan-American Life Insurance Co. (Mo. Sup.) 230 S. W. 315. 

[3] Now it appears in this instance from the certificates of the attending 
physicians which were filed with the proofs of death that there was a non- 
fulfillment of the sound-health condition of the policy, in that the insured was 
suffering from pulmonary tuberculosis at the time, and in fact long prior to the 
time, when he took out his policy of insurance. In other words, from the face 
of the certificates it appears that as early as April, 1926, his health was impaired 
on account of the very disease from which he subsequently died, while the policy 
was not taken out until July 7, 1926, some three months later. It must follow, 
therefore, that a recovery on the policy is foreclosed to plaintiff by reason of 
such admissions against interest, unless we can say that other facts and circum- 
stances were brought forward in the case so as to relieve against the baneful 
effect of the matter so admitted. 


If there was such other evidence adduced, it must have come from the testi- 
mony of plaintiff herself in her deposition which was read in evidence, or 
else from her certificate which was filed as a part of the proofs of death. 

[4] Stated most favorably as tending to support her right to recover, plain- 
tiff’s testimony was that her husband was working every day around the time 
when he took out the policy; that while he took medicine which was prescribed 
by the doctor, he was not on a diet, nor did he sleep outdoors; that he did not 
lose any weight, or have any night sweats; that she did not notice that there was 
any impairment in his health; that she thought he was getting along all right be- 
cause he looked well, even up to the time of his death; and that the doctors had 
never told her anything to the contrary. 


In her claimant’s certificate, which was dated November 21, 1927, she stated 
that her husband first complained of ill health “ten months ago”; that the nature 
of the trouble complained of was “lungs”; that the duration of his last illness was 
‘en months; and that he died of lung trouble. 


Disregarding the great abundance of plaintiff's testimony to the contrary, 
did these few facts, picked here and there from the whole record as presenting 
the most favorable view of the situation from plaintiff’s standpoint, serve to 
rebut the effect of the solemn admissions that the insured was suffering from 
pulmonary tuberculosis when he took out the policy? We think not, for none 
of such matters were necessarily inconsistent with the statements of the doctors 
that _ insured had pulmonary tuberculosis at the very time the policy was 
issued. 

[5] It is a matter of common knowledge that pulmonary tuberculosis is 2 
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progressive disease, the symptoms and effects of which may not be discernible 
to the lay observer, or even to the victim himself, in its early stages. Plaintiff 
was not told what her husband’s trouble was until after his death. However, 
she does not deny at any place in the record, but in fact admits, that he was 
treated by Dr. Shanklin prior to the issuance of the policy in question; nor does 
she deny that his disease was actually pulmonary tuberculosis. The most that 
any of her statement could fairly amount to is that she did not know that it 
was pulmonary tuberculosis for which he was being treated; that he appeared 
well to her; that he first complained to her of his lungs ten months before his 
death; and that in her opinion the duration of his last illness was ten months. 
So far as the question of her knowlege of her husband’s lung trouble is con- 
cerned, the above statements might be true and yet not be in conflict with the 
statements contained in the certificates of the two physicians, for plaintiff testified 
that in the early stages of the disease she had been led to believe that her husband 
was suffering from nothing but the common cold. 

[6, 7] We do not pretend to say that plaintiff’s statements were devoid of all 
evidentiary value because they came from a lay witness, for the law is quite to 
the contrary; but what we are constrained to hold is that she failed to explain 
or controvert or rebut the force of the admissions, based upon profesional 
diagnoses, that it was actually pulmonary tuberculosis from which the insured 
was suffering at the time he took out the policy, and that with no conflict of fact 
in the case, there was nothing for the jury to be called upon to determine. Mudd 
v. John Hancock Mutual Life Insurance Co. (Mo. App.) 39 S.W.(2d) 450; Clark 
v. National Life & Accident Insurance Insurance Co. (Mo. App.) 288 S. W. 944; 
Stephens v. Metropolitan Life Insurance Co., 190 Mo. App. 673, 176 S. W. 253; 
Castens v. Supreme Lodge Knights & Ladies of Honor, 190 Mo. App. 57, 175 
S. W. 264. 

[8] But plaintiff urges, as defendant concedes, that the sound-health pro- 
vision of the policy in issue is subject to our misrepresentation statute (section 
5732, R. S. 1929, 6 Mo. St. Ann. § 5732, p. 4373); and that, consequently, a 
matter misrepresented when securing the policy will not render the same void 
unless such matter actually contributed to the death of the insured as the con- 
tingency or event upon which the policy was made to become due and payable. 
Suffice it to say, however, that in this instance it appears that the insured was 
suffering from pulmonary tuberculosis at and prior to the date of the issuance 
of the policy, and that it was from that same disease that his death resulted. 

[9-11] Likewise plaintiff argues that defendant failed to prove that it would 
not have issued and delivered the policy if it had known the real situation, and 
that consequently no issue concerning the health of the insured is involved. 
Defendant did include such an averment in its answer, as it was essential for it to 
do; but the fact so pleaded was not required to be shown by direct proof, 
other than by the provisions of the policy itself which made the same of no 
effect for the nonfulfillment thereof. Simpson v. Metropolitan Life Insurance 
Co. (Mo. App.) 282 S. W. 454. And such provisions are not void as repugnant 
to the statute, but have been upheld in a long line of cases, upon some of which 
plaintiff herself relies in her brief. 

No case having been made upon conflicting evidence for the determination 
of the jury, it follows that a verdict for defendant should have been directed. 
The judgment rendered by the circuit court should therefore be reversed, and 
the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


COLEMAN v. CENTRAL MUT. INS. ASS’N. No. 22068. 
St. Louis Court of Appeals. Missouri. June 21, 1932. 
52 Southwestern Reporter (2d) 22. 
1. INSURANCE. 


Where insured signed application without knowledge that her truthful answers 
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were untruthfully written in application by insurer’s agent, insurer held to have 
waived untruthfulness of answers as written. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 

Proof of waiver of untruthflness of answers as written in insurance appli- 
cation held admissible under allegation of performance of policy by insured. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. 

Instruction submitting issue of insurer’s waiver of untruthfulness of answers 
in insurance application held not objectionable as permitting verdict to be based 
on matters other than those relating to insured’s health. 

Instruction that, if insurer’s agent propounded to insured questions 
contained in application and if insured made truthful answers, that the 
agent wrote in application untrue answers and that the insured signed 
the application with no knowledge of what answers had been written in 
application, the insurer waived untruthfulness of all of answers, was not 
objectionable on ground that it commissioned jury to consider, as a 
predicate for a verdict in favor of insurance beneficiary, answers incor- 
rectly put down in application to questions other than those relating « 
to insured’s health, since jury, reading instruction in light of evidence, 
could not have failed to understand that instruction referred to questions 
and answer’s relating to insured’s health. 

_ (For other cases, see Insurance, Dec. Dig. § 669[9].) 
5. INSURANCE. 

Instruction submitting issue of insurer’s waiver of untruthfulness of answers 
in insurance application held not misleading. 

Instruction was not misleading because it directed a verdict for 
insurance beneficiary without requiring jury to find that the insured 
signed the application with no knowledge of the substance of the answers 
as written by the insurer’s agent, but only required jury to find that 
the insured signed application with no knowledge of what answers had 
been written in the application, since jury could not have found the insured 
signed the application with no knowledge of what answers had been 
written in application without finding that insured signed it with no 
knowledge of substance of such answers. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal from Circuit Court, Franklin County; R. A. Breuer, Judge. 

“Not to be officially published.” 

Action by James Coleman against the Central Mutual Insurance Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Irwin & Bushman, of Jefferson City, and F. W. Jenny, of Union, for appellant. 

James Booth, of Pacific, for respondent. 

Sutton, C. 


This is an action on a certificate of insurance issued by defendant to Mary 
Helen Coleman, daughter of the plaintiff, by which defendant promised to pay 
plaintiff, upon the death of said Mary Helen Coleman, the sum of $1,000. The 
defendant is a Missouri insurance corporation, organized and existing under the 
by virtue of article 3 of chapter 37, R. S. Mo. 1929 (section 5745 et seq.), and 
doing business on the assessment plan. The issuance of the certificate, the death 
of the insured, and the proof of death, are admitted. The certificate was issued 
in December, 1924, and Mary Helen died in January, 1931. It is not disputed 
that she paid all the assessments made under the certificate from the time of its 
issuance down to the time of her death. The sole defense to the action is that 
the insured in her application, upon which the certificate was issued, misrepre- 
sented the condition of her health, as follows: “I further agree, that if accepted 
as a member of the association, that I warrant the truth of the answers given 
to the following questions: Q. Have you any of the following diseases? Rheuma- 
tism. A. No. Any other defect or ailment? A. No.” The insured became 
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afflicted with arthritis deformans, a form of rheumatism, when she was nine 
or ten years of age. She was never able to walk after that. She was totally 
unable to use her lower limbs, but sat in a wheel chair, prepared for her, and 
was able thereby to propel herself in the rooms of her home. Otherwise she 
was at all times in sound health. Her appetite was good, she slept well, and at 
times went to church, picnics, and picture shows. On these occasions she would 
be taken by automobile, and carried by others from such vehicle into the place 
she was visiting. The family consisted of her father, the plaintiff here, her 
mother, and brother, Frank. Her rheumatic condition and helplessness was 
apparent to any one who saw her. She was bright and intelligent, and could 
both read and write. On December 6, 1924, she was at home with the other 
members of her family. About 2 o’clock in the afternoon of that day the family 
received a visit from a man named Phillips, who was acting as soliciting agent 
for the defendant. At this time the insured was seated in her wheel chair, and 
unable to walk or wait upon herself. She was solicited by Phillips to become a 
member of the defendant association, and consented. Thereupon, the agent 
propounded to her certain questions contained in the application. She answered 
all of them truthfully. She was asked if she was in sound health, and said 
she was except for rheumatism. She was asked if she ever had rheumatism, 
and she answered that she had, and that rheumatism was the cause of her 
crippled condition. The answers thus truthfully made by the insured, the agent 
failed to write truthfully into the application, but wrote instead false answers. 
The agent who propounded the questions kept the application in his custody 
so that the insured could not see or know what answers he wrote into the 
application. After completing the propounding of the questions, the agent,‘ “ded 
the application and directed the insured to sign at the place designated by him, 
and she did so without reading the application or having it read to her. The 
agent then stated to those present that he did not know whether the defendant 
would accept the insured as a member, but that he would ascertain and let 
them know later. He returned about ten days later and said that she being in 
the wheel chair made no difference, and that the defendant would accept her as a 
member. He then delivered the certificate. The application and certificate were 
both dated December 6, 1924. 

The trial, with a jury resulted in a verdict and judgment for plaintiff for 
$1,030, including interest, and defendant appeals. 


[1] Defendant assigns error here upon the refusal of its instructions in the 
nature of a demurrer to the evidence. It is manifest that there is no merit in this 
assignment. The evidence shows that the insured made no misrepresentations 
to the defendant’s agent, but on the contrary, truthfully answered all questions 
propounded to her, and signed the application without any knowledge that her 
answers were untruthfully written in the application. Under such circumstances, 
the defendant must be regarded as having waived the untruthfulness of the 
answers as written in the application. The knowledge of the agent with respect 
to the untruthfulness of the answers is imputed to the defendant, and it may 
not be heard to say, after the death of the insured, and after having collected 
the assessments for more than six years, that it issued the certificate in reliance 
upon the truthfulness of the answers. There was no evidence of collusion 
between the insured and the agent. On the contrary, the evidence shows, without 
dispute in the record, that the insured had no knowledge of the misrepresentations 
contained in the application, but that she disclosed fully her afflicted condition 
to the agent, and was told by him that, after having informed the defendant 
of her condition, the defendant said it was willing to accept her as a member 
notwithstanding her condition. Fries v. Royal Neighbors of America (Mo. App.) 
210 S. W. 130; Andrews v. Bulldog Auto Fire Ins. Association (Mo. App.) 
291 S. W. 508; Rissler v. American Cent. Ins. Co., 150 Mo. 366, 51 S. W. 755; 
Shell v. German Ins. Co., 60 Mo. App. 644. 


-(2] But defendant urges that the defense of waiver was not available to 
plaintiff because not pleaded. There is no merit in this contention. It has long 
been the established and well-recognized practice in this state, in suits upon 
insurance contracts, to admit proof of waiver without requiring the waiver 
relied upon to be pleaded, such preof having always been admitted upon an 
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allegation of performance of the terms of the policy by the insured. Ornellas 
v. Moynihan (Mo. App.) 16 S.W.(2d) 1007. And there is such an allegation in 
plaintiff’s petition here. 

[3] Moreover, all of the evidence in this case, with respect to the waiver, 
went in without objection. In this state of the record the defendant may not 
be neard to urge here that waiver was not properly in the case under the plead- 
ings. The same rule applies whether the facts relied on by plaintiff be regarded 
as going to show waiver or estoppel. 

[4, 5] The defendant assigns error on the part of the court for having 
instructed the jury as follows: “If you find from the evidence that Phillips 
was the agent and representative of the defendant, and as such propounded 
to Mary Helen Coleman the questions contained in the application; and if you 
find from the evidence that said Mary Helen Coleman made truthful answers to 
all of said questions, and that Phillips as agent of the defendant, wrote in the 
application untrue answers to any of the questions contained in the application; 
and that said Mary Helen Coleman signed the application with no knowledge 
of what answers had been written in the application, then by these facts, if you 
believe them to be facts, defendant waived the untruthfulness of all of said 
answers, and you will find for plaintiff.” 

The instruction is assailed on the ground that it commissioned the jury to 
consider, as a predicate for a verdict in favor of plaintiff, answers incorrectly 
put down in the application, by the agent, to questions other than those relating 
to the insured’s health, so that the jury might have been misled thereby. We 
would not like to ascribe to the jury such an utter lack of comprehension. We 
do &,r¢see how the jury, reading the instruction in the light of the evidence, 
could have failed to understand that the instruction referred to the questions 
and answers relating to the insured’s health. There was not a particle of evidence 
in the case, showing, or suggesting, that the agent put down in the application 
incorrectly any answers to any other questions, nor was there any contention or 
controversy at the trial concerning any other questions or answers. 

It is further urged that the instruction is misleading because it directs a 
verdict for plaintiff without requiring the jury to find that the insured signed 
the application with no knowledge of the substance of the answers as written 
by the agent, but only requires them to find that the insured signed the application 
with no knowledge of what answers had been written in the application. It is 
difficult to imagine how the jury could have found that the insured signed the 
application with no knowledge of what answers had been written in the applica- 
tion, without finding that she signed it with no knowledge of the substance of 
such answers. 

This instruction is substantially in the same language as an_ instruction 
approved by this court in Fries v. Royal Neighbors of America, supra. 

The Commissioner recommends that the judgment of the circuit court be 


affirmed. 
Per Curiam. 
The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 
Haid, P. J., and Becker and Nipper, JJ., concur. 


PAUL v. MISSOURI STATE LIFE INS. CO. No. 17348. 
Kansas City Court of Appeals. Missouri. June 13, 1932. 
Rehearing Denied July 5, 1932. 

52 Southwestern Reporter (2d) 437. 
INSURANCE. 


In action by employee on group insurance policy for permanent disability, 
judgment for defendant was affirmed. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Arnold, J., dissenting. 

Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 


Action by James M. Paul against the Missouri State Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 
Affirmed. 
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Crawford & Harlan, of Sedalia, for appellant. 

Montgomery & Montgomery, of Sedalia, for respondent. 

BLAND, J. 

This is an action to recover upon the total permanent disability clause in a 
life insurance policy. The policy was issued by the defendant to plaintiff on Octo- 
ber Ist, 1927, under a group insurance arrangement with the Missouri Pacific 
Railroad Company, by whom plaintiff was employed as a boiler maker helper. 
The case was tried before the court without the aid of a jury, and upon an 
agreed statement of facts, resulting in a judgment for defendant. Plaintiff has 

aled. 

PThe material portion of the policy sued upon reads as follows: f 

“If the Employee shall furnish the Company due proof that before having 
attained the age of sixty years, he or she has become totally and permanently dis- 
abled by bodily injury or disease, and that he or she is then, and will be at all 
times thereafter, wholly prevented thereby from engaging in any gainful occupa- 
tion, and that he or she has been so permanently and totally disabled for a period 
of six months, the Company will immediately pay to the Employee in full settle- 
ment of all obligations hereunder, the amount of insurance in force hereunder on 
the Employee at the time of the approval by the Company of the proofs as afore- 
sid, * * * 

“In addition to or independently of all other causes of total and permanent 
disability the Company will consider the entire and irrecoverable loss of the sight 
of both eyes, or the loss or use of both hands, or both feet, or of one hand and 
one foot as total and permanent disability within the meaning of this provision.” 

The policy provides that “this amount will be paid either in one sum or in- 
stallments” but as insured elected to take it in one sum this part of the policy is 
not important. 

The agreed statement of facts recites: 

“That on or about the 19th day of December, 1928, and while said policy 
and certificate were in full force, plaintiff while engaged in his duties as an em- 
ployee of the Missouri Pacific Railroad Company in Sedalia, Missouri, and while 
descending from the upper portion of a locomotive upon which he was working, 
came down upon a tool known as a rivet heating tong, in such a manner that one 
of the prongs of said tool was forced into his body between the rectum and lower 
end of his spine for a distance of about four inches; that as a result of said 
injury plaintiff was confined to the hospital or under the control of the Missouri 
Pacific Hospital and under the care of doctors and physicians, from the 19th day 
of December, 1928, until about the 15th day of June, 1930, and during all of 
said time was unable to pursue any gainful occupation; and before having at- 
tained the age of sixty years, because of said injury, was so disabled by said in- 
jury, that he was then wholly prevented thereby from engaging in any gainful 
occupation for a period of eighteen months, and that said disability existed for 
a period of six months and more, and during and at the expiration of the six 
months said disability was of such a character that the physicians in charge were 
unable to determine how long the disability would continue; that due proof of 
said disability was made to said company and accepted by s aid company, and that 
plaintiff has performed all the terms and conditions of said contract on his part 
and has demanded payment of the sum of $2,000.00 representing said sum pay- 
able under said contract, but that defendant has refused to pay said sum or any 
part thereof, and has denied liability under said contract; that on or about the 
13th day of June, 1930, plaintiff resumed work as a boiler maker helper for the 
Missouri Pacific Railroad and has since said time been so engaged and employed.” 

Plaintiff contends that as the agreed statement of facts shows that he was 
totally disabled for a period of more than six months, to-wit, eighteen months, 
and, as the physicians in charge of his case were unable to determine how long 
his disability would continue after the expiration of said six months’ period, his 
disability was permanent and that he is entitled to recover under the terms of the 
policy. In this connection plaintiff says that permanent disability does not mean that 
the disability must last for life, but that it need merely be of indefinite duration; 
that the policy contains words of a qualifying nature, to-wit, “he, or-she, has 
been so permanently and totally disabled for a period of six months” indicating 
that the disability, in order to be permanent, need not last forever; that there 
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exists a repugnancy between thé “and will be at all times thereafter” clause and 
the “he, or she, has ben so permanently and totally disabled for a period of six 
months” clause; that this repugnancy must be construed in favor of the insured: 
that the last mentioned clause is a specific provision, while the former is a gen- 
eral provision, and plaintiff cites cases holding that specific provisions in insur- 
ance policies should control. It is also insisted that the policy, properly con- 
strued, shows that, if disability continued for six months, the undertaking to pay 
upon due proof thereof, indicates the entention to pay for disability lasting for 
only six months. In other words that if disability lasts for that long, then it 
will be conclusively presumed to be permanent. 

I fail to find any ambiguity or uncertainty in the provisions of this policy, 
I think that the purpose and intention is clearly manifested therein; that that part 
of the policy providing for life insurance was for the benefit of insured’s bene- 
ficiary and that part of the policy providing for payment for total permanent dis- 
ability was for the benefit of the insured and not the beneficiary. The only way 
in which it can be conclusively or absolutely established that a disability is per- 
manent is to await the death of the person who suffers it and, as before stated, 
as the disability clause was for the benefit of the insured, it is apparent that it 
was not intended that the insured should be required to prove a permanent dis- 
ability of an absolute nature, but only should be required to adduce proof that 
the permanency of the disability, at the end of the six months’ period, was 
reasonably certain and not absolutely certain. However, the company wanted to 
test for six months the character of the disability as to its permanency, and it 
would appear that it did not intend to agree to presume that the disability was 
permanent because it lasted for six months, regardless of its character whether 
permanent or not. The permanent character of the disability could be established, 
upon the expiration of the six months’ period of its endurance, by the testimony 
of physicians as to their opinion as to the permanency of the disability or, if 
the facts were such that a layman would be capable of passing upon the question, 
it could be proved by plaintiff without expert testimony, or if plaintiff so desired 
it could be proved by a combination of both, if the circumstances would permit. 
However, it seems clear to me that the policy evinces the purpose of requiring 
a proof of disability of a lasting nature rather than temporary. The word 
“permanent” in policies of this kind, where there are no qualifying clauses, means 
lasting forever or until death. Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 
31 S.W.(2d) 689; Home Benefit Ass’n v. Brown (Tex. Civ. App.) 16 S.W.(2d) 
834; Spencer v. Kansas Cas. & Sur. Co., 116 Kan. 491, 227 P. 357; Colby v. 
Thompson (Mo. App.) 207 S. W. 73. 


The real question in the case is whether the clause “he, or she, has been so 
permanently and totally disabled for a period of six months,” creates an ambiguity 
in the contract. Does it provide for payment for permanent disability or one 
lasting until death, or for merely temporary disability? I am of the opinion that 
no ambiguity exists. All of the clauses seem to be entirely in harmony with each 
other and, if they are, each should be given equal weight. State v. Cov, 322 Mo. 
38, 14 S.W.(2d) 600. It is quite apparent that the policy requires the concur- 
rence of four elements in order to provide for payment thereunder: (1st) That 
before attaining the age of sixty years insured has become totally disabled by 
bodily injury or disease; (2nd) that because of such disability he is wholly pre- 
vented thereby from engaging in any gainful occupation; (3rd) that he, at all 
times in the future, will be wholly prevented by such disability from engaging in 
any gainful occupation; (4th) that such disability has lasted for six months. 

It would be doing violence to the language of the policy, providing coverage 
for permanent disability, to say that it is sufficient to show a disability for 
merely a period of six months in order to establish a right to payment under the 
policy. In other words, I do not believe that the policy covers a mere disability 
of an indefinite duration, that is, a temporary one, which might or might not last 
for the duration of insured’s life. 


It will be borne in mind, by the very nature of things, that the policy could 
not provide for proof of absolute disability. But, of course, the company was 
interested in having as much time as possible elapse, after the permanency of the 
disability became apparent, in order to test the question of its reality. It could 
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have provided that it would pay upon the mere occurrence of such a character of 
disability without its having run any length of time, or it could have provided 
that it should run any number of days, weeks, months or years. But the owner 
of such insurance as this, covering total disability only, is primarily interested 
in receiving payment for his disability as soon as possible. If he is required to 
wait too long in order to receive payment, it may do him no good, as death might 
overtake him, in view of his condition, before he receives anything. It is appar- 
ent that while the company is desirous of having as much time elapse as possible 
in order to establish the actuality of the disability, it would not be able to sell 
policies of this kind if payments thereunder were deferred too long. 

I find that, upon examination of the authorities, many policies provide for 
a testing period of as little as sixty days and some as much as six’ months. 
Defendant has chosen to provide a waiting period of six months in this instance. 
There is nothing in the six months’ clause indicating that, should the disability 
continue for six months, it should be conclusively presumed to be permanent. 
The whole policy negatives any such idea. As before stated, the six months’ clause 
was for the purpose of determining, if possible, the reality of the disability, and, 
if at the end of that time it appeared with reasonable certainty that the disability 
would last for life, then the company obligated itself to pay. There are other 
clauses in the policy indicating that the permanency must be of a lifelong char- 
acter. The policy mentions the loss of certain members, such as an eye, hand or 
foot, as conclusively establishing permanent disability. These disabilities are of a 
character that last forever. The policy also provides for the payment of the ‘full 
amount of the policy at the expiration of said six months’ period. This indicates 
payment for total and permanent disability rather than for merely a temporary 
one. 

This policy is unlike those involved in the cases of Laupheimer v. Mass. Mut. 
Life Ins. Co., 224 Mo. App. 1018, 24 S.W.(2d) 1058; Wenstrom v. Aitna Life 
Ins. Co., 55 N. D. 647, 215 N. W. 93, 54 A. L. R. 289; Penn Mutual Life Ins. 
Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382; Mutual Life Ins. 
Co. of N. Y. v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. In each of those cases, 
while the policy provided for payment for permanent disability, it also provided 
for payments monthly, which were to be discontinued when the disability should 
cease. This language was construed as creating an ambiguity, which under the 
law, must be construed in favor of the insured, and to show the intention to pay 
for disability other than one lasting for life. The policy in the case at bar con- 
tains no such modifying language. It indicates payment for permanent disability 
only. The entire amount of the policy is to be paid upon the establishment of such 
disability. Payments were not to be divided up among several periodical disabilities. 

The case is also unlike that of Heralds of Liberty v. Jones, 142 Miss. 735, 
107 So. 519. In that case the policy provided that if a member should become 
totally and permanently disabled and such disablement should continue for six 
months, it would be presumed to be permanent. It was held in that case that 
plaintiff was entitled to payment for total disability, although he recovered after 
the expiration of the six months’ period. Of course, there is nothing in the 
language in the policy now under discussion similar to that in the Jones Case. 

Defendant contends that when it was shown at the trial that insured had 

fully recovered, it was impossible for plaintiff to have shown a permanent dis- 
ability of indefinite duration, or of any other nature; that on the 15th day of 
June, 1930, “his disability had been terminated and its duration was definitely and 
positively known.” 
_ Iam of the opinion that the fact that it was established at the trial that 
insured had fully recovered is not, as a matter of law, a complete defense to this 
case. While the agreed statement of facts shows that he had recovered on June 
15th, 1930, which was some eighteen months after his disability started, and his 
tecovery establishes the fact that his disability at no time was real or absolute as 
to permanency, from what I have said it was not necessary for plaintiff to show, 
with absolute certainty, that his disability was permanent, but only that it ap- 
peared to be so with reasonable certainty. In other words this insurance is pay- 
able upon appearances of reality rather than upon actuality. 

As before stated, defendant could have written the policy so as to provide 
that if it should appear, with reasonable certainty, that the insured had received 
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a permanent total disability, jt would pay the amount of the policy at once 
without requiring that the dsability run for any length of time whatever. But as 
long as defendant desired to test the character of the disability, as to its per- 
manency, by the expiration of time, there must have been a time fixed short of 
death wherein it wquld have been possible and feasible for the insured to estab- 
lish the reasonable certainty of the permanency of his disability, unless the com- 
pany desired the policy to provide for payment for a permanent disability of an 
absolute, definite or certain character. I think that, undoubtedly, this policy fixes 
that time to be at the end of six months of total disability. In other words 
defendant agreed to settle upon the appearance of things at the end of that time. 
but did not agree that it would have a right to wait a year, a. month, a week or 
even a day, after that time, in order to establish, by the lapse of time, the quality 
of the disability. Some certain time for the settlement of this matter, of neces- 
sity, must -have been made. Otherwise, defendant would have had as much right 
to wait until death ensued as it would a year or any period of time longer than 
the expiration of the six months’ period. To construe the policy to mean that the 
quality of the disability should be established as late as the time of the trial of a 
law suit arising out of it, would not only be contrary to the provisions of the 
policy, but would encourage insurance companies to refuse to pay for these dis- 
abilities, putting off the insured after the expiration of the six months’ period, 
possibly for years or until insured is required to bring suit to establish his right 
to payment, for, by that time disability, although it appeared with reasonable 
certainty to have been permanent at the end of six months, might prove to be 
otherwise by the lapse of time. Thus the insured would be deprived of what he 
expected to get, and what his dire needs, in most cases, required, for a period 
of months or years, and possibly forever. I cannot so construe the law as applied 
to the terms of a policy such as we have before us. 


However, I do not mean to say that the company could not, in good faith, 
contest the question as to the permanency of the disability as it appeared to exist 
at the end of the six months’ period, and should it be convinced in good faith, 
on a full and fair investigation of the facts at the end of that period, that the 
insured is not permanently disabled, within the meaning of the policy, it would 
have a right to contest the matter, even to the extent of requiring insured to file 
suit. Nor do I believe that it would be incompetent, under such circumstances, for 
the insurance company to show at the trial that insured had fully recovered from 
his disability. This would not be for the purpose of establishing that insured was 
not actually permanently disabled at the end of the six months’ period, but for 
the purpose of showing that it did not appear at the end of that period that he 
was so disabled. I know of no more potent evidence upon that question than 
proof that insured had fully recovered after the expiration of that period. In fact 
the distinction that I am attempting to make between the appearance of things 
and reality (the recovery in this case) may be more technical than practical, for 
the reason that I apprehend that it would be difficult, if not impossible, to procure 
a medical witness who would testify at a time when insured was wholly recovered 
that any prior time thereto insured appeared, with reasonable certainty, to have 
suffered a permanent disability. Even if a physician would so testify or if plaintiff 
thought it was a case where no medical testimony was necessary, it would be 
difficult to imagine a case where a jury or the court, sitting as a jury, would 
find that at the end of the six months’ period, insured appeared, with reasonable 
certainty, to have suffered a disability that would last throughout life, when at 
the time of the trial he had fully recovered. 


However, these matters are more or less aside the real issue, for the reason 
that the agreed statement of facts does not disclose that, at the end of the six 
months’ period, plaintiff’s disability was such that it would reasonably last 
throughout life. The only matter in the agreed statement of facts bearing upon 
this question is that, at the expiration of the six months’ period, the disability 
“was of such character that the physicians in charge were unable to determine 
how long the disability would continue.” In other words, as contended by plain- 
tiff, himself, the doctors were of the opinion that the disability would be of in- 
definite duration. From what I have said this was insufficient. 

I have examined the cases cited by plaintiff upon this question but find them 
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not in point. None of them involve insurance cases except, Ginell v. Prud. Ins. 
Co., 237 N. Y. 554, 143 N. E. 740, which does not support plaintiff's contention. 
Plaintiff evidently overlooks the fact that the Court of Appeals of New York in 
that case overruled the Appellate Division of the Supreme Court in the same case, 
adopting the dissenting opinion of Judge Van Kirk. See Ginell v. Prud. Ins. Co., 
205 App. Div. 494, 200 N. Y. S. 261, 262. In the case of Texas & P. Ry. Co. v. 
Marshall, 136 U. S. 393, 10 S. Ct. 846, 847, 34 L. Ed. 385, cited by the plaintiff on 
this point, it was held that where a city made a large donation of bonds and other 
properties to a railroad, upon the condition that it “permanently establish its 
eastern terminus” at such city, that the use of the word “permanently” did not 
mean that it should ever remain there, but that the railroad should establish its 
terminus there in the ordinary course of business with the understanding that it 
should be permanent. The case of Hascall v. Madison University, 8 Barb. (N. Y.) 
185, is similar to the Marshall Case. A man may have a permanent residence but 
this does not mean that he must continue to live there during his lifetime, but the 
word “permanent” in that sense is used merely to distinguish the class of residence 
from that of a transient. Austen v. Crilly, 13 App. Div. 247, 42 N. Y. S. 1097. 
In Lord v. Goldberg, 81 Cal. 596, 22 P. 1126, 15 Am. St. Rep. 82, the words 
“permanent employment” was said to mean employment for an indefinite time, as 
it may be severed by either party. Soule v. Soule, 4 Cal. App. 97, 87 P. 205, 208, 
discusses permanent and temporary alimony. The word permanent in reference to 
alimony does not necessarily mean lasting forever but distinguishes such alimony 
from temporary alimony. 

In the case of Texas & P. Ry. Co. v. Marshall, supra, cited by plaintiff, it 
was held that the meaning of the word “permanent” is to be construed according 
to its nature and in relation to the subject matter of the contract. As before 
stated, there is much in the policy in the case at bar to give character to the 
word permanent as used in the policy. 

“In insurance parlance the phrase ‘totally and permanently disabled’ con- 
templates a physical condition at the time of the claim which reasonably con- 
vinces the judging authorities that (a) the subject is then totally disabled, and 
(b) will so remain for life.” Metropolitan Life Ins. Co. v. Noe, supra, 161 Tenn. 
335, 31 S.W.(2d) loc. cit. 690. (Italics ours.) 

3eing of the opinion that the plaintiff failed to show that at the end of the 
six months’ period in question he had suffered a permanent disability, that is, 
one that would be reasonably certain to continue during life, he was not entitled 
to recover and the judgment should be affirmed. It is so ordered. 

Arnold, J., dissents. 

Trimble, P. J. (concurring). 

I concur in the result reached by Judge Bland, namely, that the judgment of 
the trial court be affirmed. 

The clause in the policy containing the conditions on which insurance was 
to be paid is as follows:— 

. “If the Employe (the insured) shall furnish the Company with due proof 
that— 

“Before having attained the age of sixty years, he or she has become fotally 
and permanently disabled by bodily injury or disease, and that— 

“He or she is then, and will be at all times thereafter, wholly prevented 
thereby from engaging in any gainful occupation, and that— 

“He or she has been so permanently and totally disabled for a period of six 
months— 

“The Company will immediately pay to the Employe in full settlement of all 
obligtaions hereunder, the amount of insurance in force hereunder, at the time of 
the approval by the Company of the proofs as aforesaid.” 

The clause further provides that “this amount will be paid either in one sum 
or installments,” but, as insured elected to take it in one sum, this part of the 
clause is not important. 

Many authorities are cited on both sides as bearing on the controversy in this 
case. I have endeavored to carefully examine them, and find that not only the 
peculiar clause in this policy, but also the circumstances of the case, are different 
from those of the cited cases. For instance, in many of said cases the clause 
contains words or statements, in connection with the promise of the company to 
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pay, upon the required proof being furnished, which clearly or by proper con- 
struction, evince an intention to pay even though it may afterward turn out that 
the disability ceased to exist. Some of them are so worded as to show, or be 
open to the construction, that the company will pay in installments so long as the 
disability continues, but, when that ceases, then the relation of insurer and insured 
again arises and the insured must again commence the payment of premiums. 
Of course, such cases are not strictly in point here, for the reason that there are 
no such additional clauses or statements evincing or importing such an intention. 
Again, of the cases cited in the briefs on both sides, only one is where the 
insured had recovered before the suit was brought, and in that case the judgment 
was for the defendant. In the case now before us, the insured is shown and found 
by the court to have recovered before the bringing of the suit. 

Unquestionably, it seems to me, the policy herein is insuring against a per- 
manent and total disability and not a temporary one. This does not mean, how- 
ever, that, before plaintiff can obtain judgment, he must prove absolutely that the 
disability will last throughout life; all that he is required to do 1s to furnish 
proof that, while under 60, he received a bodily injury which so totally and 
permanently disabled him that he was then, and will be at all times thereafter, 
wholly prevented thereby from engaging in any gainful occupation, and that he has 
been so permanently and totally disabled for a period of six months. The policy 
clearly does not say that, if he is totally disabled so that he is wholly prevented 
thereby from engaging in any gainful occupation, and remains so for six months, 
then the company will pay; but, in addition to the above, the due proof must 
show that he will thereby be so wholly prevented, at all times thereafter. The 
proof of this last does not require absolute proof that he will always continue to 
be disabled; but, if it is shown that very likely, or in all human probability, so 
far as things look now, he will remain wholly disabled, he will have furnished 
the “due proof” mentioned in the clause. In other words, he will have established, 
prima facie at least, that in all human probability his disability is “total and 
permanent” and that would be all he could do and all that the law requires him 
to do, and that is the reason he must have proof from the physicians that his 
disability will likely continue, so far as can be determined at the time. In other 
words, the “due proof” must show that his disability had not only existed for 
six months, but would likely continue indefinitely, and was therefore, not merely 
temporary. But in the situation of this case there is not only no such proof, but 
the insured, like the cured man in the New Testament, is in court sitting “clothed 
and in his right mind,” a living and conclusive proof that his disability has been 
merely temporary and is not permanent either in the Jegal or any other sense. 

In passing on cases wherein the terms “permanent disability” are construed 
to mean, in insurance contracts, something other than what is ordinarily meant 
by those terms in lay usage, the reasons and the principles governing such judg- 
ments are oftentimes not set forth, the rule is merely stated, and the law applied. 

But, if I understand the principles underlying the rule, they are, not so much 
that “permanent” does not mean what it is ordinarily understood to mean, but 
that the difference arises out of the practical considerations involved. It is well 
recognized that an insurer will not be allowed to enforce the terms of his con- 
tract so as to allow it to promise insurance on the face of it and then have 
clauses therein which deny that insurance. The contract will be construed so as 
to effectuate rather than destroy the purpose the parties had in entering into the 
contract. Now, to insure a man against total and permanent disability so as to 
render him wholly unable to engage in a gainful occupation, and, when disability 
arises, require him to conclusively, or even tentatively, show the disability to be 
lifelong, is to allow the insurer to take back with one hand what had been offered 
the man with the other, and which the man had well paid for. For the only way 
in which the insured could conclusively show that his disability is permanent in 
the ordinary sense would be to postpone effort to collect insurance until the end 
of his life, and then it would do him no good, and that too in a kind of insurance 
that is for his benefit and not for any heirs or other beneficiary. Hence the pur- 
pose of the contract being to effectuate insurance, the terms of the contract will 
not be construed so as to peremptorily and unconditionally deny it. Consequently, 
“permanent” will not be given the meaning of “everlasting,” but only that the 
condition to which it is applied is very likely to continue indefinitely and is not 
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temporary. And to require only such proof as will show it to be of the former 
character is what is meant, when it is said, as in 32 C. J. § (17) 13, p. 519, “A 
permanent injury as distinguished from a temporary or continuing injury, is one 
of such character, and existing under such circumstances, that it would be pre- 
sumed to continue indefinitely.” (Italics mine.) 

But how can it, or the condition produced thereby, be presumed to continue 
indefinitely, when there, before the court, stands the man in full health and vigor 
and with complete ability to work, showing that it has not continued and will not 
continue indefinitely, but has come to an end before the suit was brought? 

To hold that plaintiff, in such circumstances, is entitled to recover is to 
ignore entirely the clause requiring that the insured shall furnish the company 
with “due proof that before having attained the age of sixty years, he or she has 
become totally and permanently disabled by bodily injury or disease, and that he 
or she is then, and will be at all times thereafter, wholly prevented thereby from 
engaging in any gainful occupation.” 

The provision that he or she must be in that condition for a period of six 
months is to have that condition exist for that length of time as one of the 
proofs or likelihood that it will continue, and also, perhaps, to afford the com- 
pany that length of time in which to investigate for themselves what his condi- 
tion is. The evidence, or the agreed statement of facts, does not show that the 
defendant induced insured to postpone suit after the six months was up, and, if 
at that time he had brought suit, and his proof had shown all the other facts 
and had shown that,.very likely, or so far as could be then seen, his disability 
would remain, then he would have been entitled to judgment, even though after- 
wards time disclosed that he, in fact, would and did fully regain his health. I do 
not think that in this suit, not brought until after he had regained his health, he 
is entitled to recover judgment even if his physicians, or the agreed statement of 
facts, had shown that at the end of the six months his disability appeared likely 
to, or in all human probability would be, permanent or continue indefinitely. Ap- 
parently, defendant’s refusal to pay after the expiration of the six months was 
because it did not think his injury was of the character claimed, and it would 
seem that this opinion was well founded, since insured’s physicians did not say they 
thought his disability would very likely continue indefinitely, but merely that they 
did not know how long it would continue. This is a negative instead of a positive 
statement. In addition to all this, time seems to have also justified defendant’s idea 
that the injury was not permanent because plaintiff is now well. 

The purpose of showing by physicians that his disability will likely continue 
is rendered necessary, if insured at time of: trial is still disabled, but what purpose 
can such proof accomplish, and why was it necessary to plead such fact, or attempt 
to plead it, if, notwithstanding plaintiff’s return to health prior to the suit, he 
is entitled to recover the full amount of the insurance? To so hold is to tear the 
contract to pieces and revamp it so as to make it read, “if before having attained 
the age of sixty years, he has become totally and permanently disabled by bodily 
injury or disease so as to be wholly prevented from engaging in any gainful oc- 
cupation and continues thus for a period of six months, then the Company will 
pay the full amount of insurance.” We are without power to make even contracts 
of insurance for the parties. Neither can we construe them in direct contravention 
of the plain meaning of its terms, so as to enable an insured to obtain a judgment 
under or by means of such construction. 

I concur in the result of the opinion ordering an affirmance of the judgment. 


PRUDENTIAL INS. CO. OF AMERICA v. HOLMES et al. 
Court of Chancery of New Jersey. July 25, 1932. 
162 Atlantic Reporter 135. 
1. INSURANCE. 


Life insurance policy will be avoided by misrepresentation in application made 
part of policy, if material and fraudulently made. 

(For other cases, see Insurance, Dec. Dig. § 253.) 
2. INSURANCE. 


Representation in application for life policy is “material to risk,” if reason- 
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ably influencing insurer in making contract, estimating risk, or determining pre- 
mium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

3. INSURANCE. 

False statement in application for life insurance, relating to having consulted 
physician, held material, avoiding policy, if knowingly and willfully made. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. INSURANCE. 

Evidence held to establish that insured in application fraudulently made ma- 
terially false statement that he had not consulted physician, warranting cancella- 
tion of life and health policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 


1. Where a policy provides, as required by law, that “all statements made by 
the insured shall, in the absence of fraud, be deemed representations and not war- 
ranties,” the policy will be avoided for a misrepresentation in the application made 
a part thereof, if the misrepresentation be material and fraudulent; that is to say, 
if it be the statement of something as a fact, which is untrue, and which the in- 
sured stated, knowing it to be untrue, and with intent to deceive, or which he sta- 
ted positively as true, without knowing it to be true, and which has a tendency to 
mislead; such fact in either case being material to the risk. 

2. In life insurance, every fact which is untruly stated or wrongfully sup- 
pressed must be regarded as material to the risk, if the knowledge or ignorance of 
it would naturally and reasonably influence the judgment of the underwriter in 
making the contract at all, or in estimating the degree or character of the risk, 
or in fixing the rate of premium. 

3. A false statement in the application made a part of the contract, that the 
applicant for insurance had not consulted or been attended or treated by a phy- 
sician, is material to the risk, and, if made knowingly and willfully, will avoid 
the policy. 

Suit by the Prudential Insurance Company of America against Harry C. 
Holmes and another. 

Decree in favor of the complainant. 

Perkins & Drewen, of Jersey City, for complainant. 

Emil M. Wulster, of Hackensack, for defendants. 

Fation, Vice Chancellor. 


The complainant, by its bill, prays that a policy of life and health insurance 
issued by it to the defendant Harry C. Holmes, in which the defendant Katherine 
Holmes is designated as beneficiary, be surrendered up and canceled because, as 
alleged, it was obtained by fraud. The proofs show that on May 19, 1930, the 
defendant Harry C. Holmes made written application to complainant for a policy 
of insurance on his life and health, and in and by said application declared that 
all the statements and answers to the questions therein mentioned were complete 
and true, and that the questions, answers, and statements contained in said applica- 
tion, together with his declaration with respect thereto, as well as the statements 
and answers made or thereafter to be made to the complainant’s medical exam- 
iner, should constitute the application and become a part of the contract of insur- 
ance applied for by him. He therein further agreed that the policy of insurance 
applied for should be accepted by him subject to the privileges and provisions 
therein contained, and that, unless the full first premium was paid by him at the 
time of making the application, the policy of insurance therein applied for should 
not take effect until issued by the complainant and received by him and the full 
first premium thereon paid, while his health, habits, and occupation were the same 
as described in said application. On May 22, 1930, said defendant declared and 
stated to complainant’s medical examiner that all the statements and answers to 
the questions contained in such part of the aforesaid application known as “De- 
clarations Made to the Medical Examiner” were complete and true, and that said 
questions, answers, and statements should form part of the contract of insurance 
applied for. Said defendant further stated in said application that he had never 
_ had medical or surgical treatment in a hospital or sanitarium, that he was then in 
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good health, that he had not within three years preceding said application been at- 
tended by a physician, and that he never had any of the diseases mentioned in 
question 10 of said application, among which were listed consumption, appendi- 
citis, dyspepsia. 

The proofs herein disclose that the policy of insurance when issued by the 
complainant was brought to him by complainant’s agent who had solicited the 
application for the policy, and said agent, at said defendant’s request, left the 
policy with said defendant in order that he might read same. It is clearly ap- 
parent from the proofs herein that said defendant was able to read the policy 
and understand the contents thereof, together with the contents of the photostatic 
copy of the application for the policy which was attached to and made part of 
said policy. Several days thereafter the policy was returned to complainant’s 
agent by said defendant who expressed his disinclination to accept same. On Au- 
gust 5, 1930, the complainant’s agent redelivered said policy to said defendant, 
whereupon defendant then accepted same and made payment of the first premium 
payable thereon. It thus appears that the policy of insurance became effective 
from and after August 5, 1930, the date of the delivery thereof, and payment of 
premium thereon, notwithstanding said policy was dated May 27, 1930. The proofs 
herein show that said defendant had been ill, and had consulted with, and had 
been attended by, physicians and surgeons on numerous occasions and for various 
ills prior to August 5, 1930, and also prior to May 27, 1930; also that he had been 
X-rayed a number of times by Roentgenologists. 

Several weeks before he signed the application for insurance he was exam- 
ined by Dr. Dwyer, who directed him to go to Dr. Roemer for an X-ray. The 
X-ray was taken by Dr. Roemer on April 28, 1930,,and the X-ray film showed 
that he was suffering from chronic psoasis (which was mentioned herein as chronic 
constipation), and chronic appendicitis. When asked how many times prior to 
April 28, 1930, he had seen Dr. Dwyer in the preceding two or three years, he 
replied, “Why, I used to run to the doctor’s office at least every six months to 
have him look me over physically.” He was then asked, “Did he ever give you 
any medicine during that period?” and replied, “I believe he did: yes.” He was 
then asked, “You were somewhat worried about your physical condition, weren’t 
you?” and he replied, “I was always worrying about my physical condition.” On 
August 4, 1930, Dr. Roemer X-rayed said defendant’s spine, and thus found him 
suffering from tuberculosis of the spine, commonly known as Pott’s disease, and 
reported thereon to Dr. Morrill on August 5th. The report reads: “The first 
lumbar vertebre showed a marked obstruction and vacuotization, due undoubtedly 
to a tubercular affection.” 

The proofs show that said defendant for a considerable period of time prior 
to August 5, 1930, had been under the care and treatment of physicians for colitis, 
dyspepsia, chronic appendicitis, and chronic psoasis. It appears that Dr. Dwyer 
attended said defendant for colitis in 1923. Dr. Dwyer testified that, when said 
defendant visited him on April 28, 1930, he complained of pain in his abdomen, 
and the doctor examined him, and, thinking he might have had a recurrence of the 
condition of colitis for which he had treated him, had him X-rayed again, but the 
X-ray was negative as to the condition of colitis. Dr. Dwyer testified that around 
the end of July or the first of August, 1930, the defendant Holmes visited him, 
and he then examined the said defendant, and diagnosed his ailment as tuberculo- 
sis of the spine, and referred him to Dr. Morrill for examination and verification 
of his diagnosis. He says Dr. Morrill reported to him the first part of August 
that he was in doubt. Dr. Dwyer testified: “This boy gave a history of an early 
injury to the spine, eighteen or twenty years ago, and after thinking the thing 
over, and conferring about it Dr. Morrill and I both agreed to send him to the 
hospital. He went to the hospital and was X-rayed, and Dr. Golde, who took the 
X-ray, said it was tuberculosis of the spine. That this condition of the spine was 
an aftermath of his injury as a youngster.” 

Mr. Holmes himself testified that before he signed the application for insur- 
ance he had been informed by his physician that he had inflammation of the colon 
and chronic appendicitis. Dr. Perlberg, a Roentgenologist, testified that the 
Pott’s disease from which said defendant suffered was a condition of at least sev- 
eral months’ duration prior to August 5, 1930, the date of the application for the 
policy of insurance. The testimony of the defendant himself evidences that he was 
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not in “good health” for a considerable period of time prior to making application 
to complainant for the policy of insurance in question, and that he was aware there- 
of. The proofs show that said defendant became incapacitated from engaging in 
gainful work on August 15, 1930, and that he has continued to be incapacitated ever 
since said time. 

The disability claim papers filed by defendant Holmes with complainant on No- 
vember 20, 1930, comprise four exhibits. Such exhibits manifest that said defend- 
ant made claim that he became totally and permanently disabled on August 15, 1930, 
In his proof of claim he states that he first consulted a physician for his then pres- 
ent illness on August 1, 1930. Part of the proofs of claim for disability are made 
up by a statement signed by Dr. Dwyer (Exhibit C2b) wherein the doctor states 
that the defendant first consulted him for disability on August 1, 1930. Dr. Morrill 
in Exhibit C2a stated that said defendant first consulted him for his illness on Au- 
gust 1, 1930, but in his oral testimony herein stated that he was mistaken in having 
stated in the claim papers that the defendant Holmes first consulted him for illness 
on August 1, 1930, and that the fact was that he first treated him on August 8, 1930. 
Dr. Morrill testified he first informed the defendant Holmes of the nature of his 
Pott’s disease on August 7, 1930, and that part of the records of his office confirmed 
him in so stating. It appears, therefore, that the statement in writing differs ma- 
terizlly from the oral statement of Dr. Morrill. Dr. Roemer stated, “The exam- 
ination was made on the 4th. I suppose the films were delivered on the 5th—the 
following day.” When Dr. Morrill was asked, “How did you come to make the 
misstatement?” he replied, “I don’t know, sir. I examined the records carefully. 
The first day I saw Mr. Holmes was the 7th of August, 1930, and treated him on 
the 8th of August, 1930. There must have been a careless error. That’s all I can 
say.” And, when asked from what day Holmes had been disabled, Dr. Morrill re- 
plied, “I treated him on the 7th of August, and he has been disabled since the 14th 
day of August, 1930; this was the evening he collapsed on the sidewalk.” Upon 
the defendant Holmes being asked when Pott’s disease first manifested itself to 
him, he replied, “To my knowledge on August 14th, when I collapsed. I came to 
work that day, got out of the car, fell in a heap and have been here since.” 

What I have set out hereinabove of the proofs in the case sub judice manifests 
that the defendant Holmes misrepresented facts as to his physical condition when 
he applied to complainant for the policy of insurance in question; and that he 
knowingly misrepresented facts as to his condition of health and as to prior treat- 
ments by and attendance upon physicians and attendance at a hospital. The repre- 
sentations which he made that he was in “good health,” that he had never been at- 
tended by physicians, and that he had never been in a hospital, were false and known 
by him so to be. It may be regarded as doubtful from the proofs herein as to 
whether he was aware prior to August 5, 1930, that he was suffering from Pott’s 
disease, but there is testimony herein that he was advised prior to August 5, 1930, 
that he was suffering therefrom. 

[13] In Kerpchak vy. John Hancock Mutual Life Ins. Co., 97 N. J. Law, 196, 117 
A. 836, it was held that, where a policy provides, as required by law, that “all 
statements made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties,” the policy will be avoided for a misrepresentation in 
the application made a part thereof, if the misrepresentation be material and fraud- 
ulent; that is to say, if it be the statement of something as a fact, which is untrue, 
and which the insured stated, knowing it to be untrue, and with an intent to de- 
ceive, or which he stated positively as true, without knowing it to be true, and 
which has a tendency to mislead; such fact in either case being material to the risk. 
The court also held: “Every fact which is untruly stated or wrongfully suppressed 
must be regarded as material, if the knowledge or ignorance of it would naturally 
and reasonably influence the judgment of the underwriter in making the contract 
at all, or in estimating the degree or character of the risk, or in fixing the rate of 
premium,” and “A false statement in the application made a part of the contract 
that the applicant had not consulted or been attended or treated by a physician, is 
material to the risk, and, if made knowingly and willfully, will avoid the policy.” 
See, also, Prahm v. Prudential Insurance Co., 97 N. J. Law, 206, 116 A. 798, and 
Locker y. Metropolitan Life Ins. Co., 107 N. J. Law, 257, 151 A. 627. 

A court of equity will relieve from false representations whether they are in- 
tentional or made through mistake, and it has been held that the fact that a mis- 
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representation in securing a policy of insurance was made innocently will not pre- 
vent rescission of a contract of insurance on the ground of misrepresentation. 
Travelers’ Ins. Co. v. Evslin, 101 N. J.. Eq. 527, 139 A. 520; Aitna Life Ins. Co. v. 
Sussman, 162 A. 132. See, also, Eibel v. Von Fell, 55 N. J. Eq. 670, 38 A. 201. 
Representations made with knowledge, which are untruthful representations of a 
material fact, are deemed fraudulent. See Commercial! Casualty Ins. Co. v. South- 
ern Surety Co., 100 N. J. Eq. 92, at page 96, 135 A. 511, 513, affirmed 101 N. J. Eq. 
92, at page 96, 135 A. 511, 513, affirmed 101 N. J. Eq. 738, 138 A. 919; wherein this 
court says: “* * * In equity an untruthful representation of a material fact, though 
there be no moral delinquency, is deemed to be fraudulent. Ejibel v. Von Fell, 55 
N. J. Eq. 670, 38 A. 201; Straus v. Norris, 77 N. J. Eq. 33, 75 A. 980; Cowley v. 
Smyth, 46 N. J. Law, 380, 50 Am. Rep. 432.” In Schoenfeld v. Winter, 76 N. J. 
Eq. 511, 74 A. 975, it was held: “In order to set aside a contract founded in fraud, 
‘t is only necessary in equity to prove that the representation upon which the 
action is founded is false, that it is material, and that damage has ensued. * * * ” 

[4] I am firmly of the opinion that the misrepresentations made by the defend- 
andant Holmes in his application for the insurance policy in question were wittingly 
false, and that they were material to the risk, and that, if the fact were made 
known by the defendant Holmes in his application for said policy of insurance that 
he had been treated by physicians the number of times he was treated, and that he 
had been X-rayed, and that doctors who attended him had informed him that he 
was suffering from chronic psoasis, chronic appendicitis, and Pott’s disease, to- 
gether with some of the other ailments which are mentioned in the proofs herein, 
complainant would not have issued the policy of insurance in question at the pre- 
mium therein mentioned. 

Complainant is entitled to the relief sought herein, that is, the surrender and 
cancellation of the policy of insurance in question. In New York Life Insurance 
Company v. Steinman, 103 N. J. Eq. 403, 143 A. 529, Vice Chancellor Leaming 
said: “The existence of a complete defense, based on fraud, in a court of law, falls 
short of and does not ordinarily constitute such an adequate remedy for the de- 
fendant as should impel a court of equity to refuse to entertain a bill filed by the 
defrauded party for the cancellation and surrender of the contract, since the op- 
portunity to make that defense may be lost, or the ability to make it may be weak- 
ened, by the studied delay of the other party, and a mere defense at law does not 
embrace the relief of cancellation or surrender.” See, also, Keystone Dairy Com- 
pany v. New York Life Ins. Co. (C. C. A.) 19 F.(2d) 68. The proofs herein es- 
tablish misrepresentations which are tantamount to fraud which exonerate the 
complainant from liability under the aforesaid policy of insurance. The conclusion 
is inescapable that the defendant Holmes was well aware that he was not in “good 
health” at the time of making application for the policy of insurance in question, 
yet he deliberately stated in answer to question 8, “Are you now in good health?” 
“Yes.” He also deliberately misrepresented facts well known to him which were 
material to the insurance risk as to complaints for which he had been attended by 
a physician during the three years preceding the date of the application, for in 
answer to question 9, “On what dates and for what complaints have you been at- 
tended by a physician during the past three years?” He answered, “None.” Such 
misrepresentations, coupled with the misrepresentations hereinabove adverted to as 
to question 10 of the application, clearly manifest to me that the defendant Harry 
C. Holmes on August 5, 1930, well knowing that he was not in “good health,” ob- 
tained the policy of insurance in question, and paid the first premium thereon, with 
a deliberate purpose of practicing a willful deception on complainant. The com- 
plainant has sustained the burden of proof cast upon it by law to establish a fraud 
alleged herein. I will advise a decree granting to complainant the relief it prays 
herein, 
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PRUDENTIAL INS. CO. OF AMERICA vy. MERRITT-CHAPMAN & 
SCOTT CORPORATION. 
Court of Chancery of New Jersey. Aug. 5, 1932. 
162 Atlantic Reporter 139. 
1. INSURANCE. 


Court of Chancery has cognizance of matters involving all classes of fraud. 
(For other cases, see Insurance, Dec. Dig. § 262.) 
2. INSURANCE. , 

Court of Chancery has jurisdiction of bill for cancellation of life policy on 
ground it was obtained by fraud, whether allegations are of legal or equitable 
fraud and irrespective of quantum of proof, as respects claim of adequacy of 
defense at law (Comp. St. Supp. § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 262.) 


Syllabus by the Court. 

The Court of Chancery has cognizance of matters involving all classes of 
fraud and a bill seeking the surrender and cancellation of a policy of life insur- 
ance on the ground that it was obtained by fraud may be maintained in this 
court whether the allegations are of legal or equitable fraud and irrespective of 
the quantum of proof required by section 94 of the Insurance Act as amended by 
chapter 179, P. L. 1925, p. 436 (Comp. St. Supp. § 99—94). 

Suit by the Prudential Insurance Company of America against Merritt- 
Chapman & Scott Corporation. On motion to strike out the bill of complaint. 

Motion denied. 

McCarter & English and George W. C. McCarter, all of Newark, for the 
motion. 

Lindabury, Depue & Faulks, of Newark, opposed. 

Berry, Vice Chancellor. 

The motion to strike the bill of complaint, is based upon five separate and 
distinct grounds, all of which may be combined into the contention that the bill 
does not state an equitable cause of action, and that this court is without juris- 
diction to entertain the bill because complainant has an adequate remedy at law. 
The bill seeks the rescission and cancellation of a certain contract and policy of 
life insurance issued by the complainant company on the life of one William H. 
Baker, the president of the defendant corporation, on the ground that it was 
obtained by fraud. There is also a prayer for an injunction against the assign- 
ment of, or action at law on, said policy. 

The bill alleges that complainant was induced to issue its policy by the false 
and fraudulent statements of fact by the insured which they believed were true 
and upon which they relied; that, if the insured had truthfully answered the 
medical examiner’s questions, the complainant would have declined to issue the 
policy ; that the insured was not in good health at the effective date of the policy; 
and that the policy is therefore void. Facts constituting the alleged fraud are set 
out in detail, and, if true, there can be no question as to complainant's right to 
relief. The bill also alleges that the policy contained a two-year incontestability 
clause; that no action at law on said policy is pending; the death of the insured 
on May 13, 1932, and proof thereof; tender to the defendant of all premium paid 
with accrued interest, refusal of such tender, and complainant now tenders pay- 
ment of such sum into court. 

On this motion all facts well pleaded are admitted by the defendant. 

{1, 2] The argument in support of this motion is that the fraud alleged in the 
bill may be pleaded in defense to an action at law on the policy, and, if proved, 
would bar any recovery thereon; and that, the remedy at law therefore, being 
complete, this court has no jurisdiction. In other words, since complainant alleges 
legal or conscious fraud, instead of equitable fraud, unwittingly committed, it is 
entitled to relief only in a legal forum. In support of this argument the defendant 
cites Metropolitan Life Insurance Company v. Sussman, 109 N. J. Eq. 582, 158 A. 
406; Shapiro v. Metropolitan Life Insurance Company, 110 N. J. Eq. 287, 159 A. 
680, and section 94 of the Insurance Act (P. L. 1907, p. 136, as amended P. L. 
1925, p. 436; Supp. to Comp. St. pp. 862-864, §§ 99—94, 864). Under these au- 
thorities it is msisted that contracts of life insurance are distinguished from all 
other contracts, in that relief from their apparent obligations cannot be had 
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except upon proof of conscious, or legal, fraud, and that having alleged such 
fraud in its bill, the complainant has ousted itself from this court. If this is true, 
it marks a radical departure from equitable jurisdictional procedure heretofore 
maintained in this court. 


This court has inherent jurisdiction in all cases involving fraud. Eggers v. 
Anderson, 63 N. J. Eq. 264, 49 A. 578, 581, 55 L. R. A. 570; Commercial Casualty 
Insurance Company v. Southern Surety Company, 100 N. J. Eq. 92, 135 A. 511, 
afirmed 101 N. J. Eq. 738, 138 A. 919. Its jurisdiction is coextensive with that of 
the Court of Chancery of England as it existed at the time of the adoption of 
our first Constitution on July 2, 1776. Paterson’s Laws, 1800, p. 38. In fact, the 
Court of Chancery of this state has exercised such jurisdiction since the adoption 
of Lord Cornbury’s ordinance establishing a High Court of Chancery in 1705, 
although it is from the ordinance of Governor Franklin adopted in 1770 that our 
Court of Chancery, as it exists today, derives its jurisdiction and powers. See 
19 N. J. Eq. 577; In re Vice Chancellor’s Appointment, 105 N. J. Eq. 759, 148 
A. 570. “New Jersey is distinguished from her sister states by her adherence to 
the standards of the mother country respecting both rights and remedies in 
equity.” Eggers v. Anderson, supra. See, also, Hubbard v. International Mercan- 
tile Agency, 68 N. J. Eq. 434, 59 A. 24; Dawson v. Leschziner, 72 N. J. Eq. 1, 
65 A. 449; Mazzolla v. Wilkie, 72 N. J. Eq. 722, 66 A. 584. In fraud cases there 
can be no question of jurisdiction in this court, but only as to the propriety of 
its exercise. L. Martin Company v. L. Martin & Wilckes Company, 75 N. J. Eq. 
39, 71 A. 409, reversed 75 N. J. Eq. 257, 72 A. 294, 21 L. R. A. (N. S.) 526, 2 
Ann. Cas. 57, but this rule not effected. The existence of a complete defense at 
law, in fraud cases, has never been considered a bar to the exercise of this ancient 
jurisdiction by the Court of Chancery, because “mere defense, however perfect, 
is not relief’ (Smith-Austermuhl Company v. Jersey Railways Advertising Com- 
pany, 89 N. J. Eq. 12, 103 A. 388, 389) and thus proves an inadequate remedy 
(New York Life Insurance Company v. Steinman, 103 N. J. Eq. 403, 143 A. 529). 
In suits to cancel and compel the surrender of written instruments the execution 
of which by the complaining party was procured by fraud, legal or equitable, this 
tule has been uniformly applied. Cornish v. Bryan, 10 N. J. Eq. 146; Metler’s 
Administrators v. Metler, 18 N. J. Eq. 270, affirmed 19 N. J. Eq. 457; O’Brien 
v. Paterson Brewing & Malting Company, 69 N. J. Eq. 117, 61 A. 437; Gallagher 
v. Lembeck & Betz Eagle Brewing Company, 86 N. J. Eq. 188, 98 A. 461; Morgan 
Realty Company v. Pazen, 102 N. J. Eq. 33, 139 A. 712; Chapin Publicity Com- 
pany v. Saybrook Holding Corporation, 105 N. J. Eq. 215, 147 A. 490; Kunz v. 
Barnegat Pines Realty Company, 109 N. J. Eq. 115, 156 A. 417; indeed, almost 
eighty years ago Chancellor Williamson said that the jurisdiction of this court to 
order such an instrument to be delivered up for cancellation had then “been too 
frequently exercised to be now called in question.” Cornish v. Bryan, supra. The 
reason and “propriety” of its exercise rests upon the more complete and effective 
remedy in equity. Morse v. Nicholson and Cook, 55 N. J. Eq. 705, 38 A. 178; 
Schoenfeld v. Winter, 76 N. J. Eq. 511, 74 A. 975, affirmed 79 N. J. Eq. 219, 81 
A. 1134; Commercial Casualty Insurance Company v. Southern Surety Company, 
supra; Chapin Publicity Company v. Saybrook Holding Corporation, supra; Smith- 
Austermuhl Company v. Jersey Railways Advertising Company, supra. This juris- 
diction has continued to be exercised by this court in suits to cancel policies of 
life insurance almost to the present moment; A®tna Life Insurance Company v. 
Sussman (unreported, decided by Vice Chancellor Fallon February 5, 1929) 
docket 70, p. 473; Travelers’ Insurance Company v. Evslin, 101 N. J. Eq. 527, 
139 A. 520 (1927); and the latest decision of this court in point is Prudential 
Insurance Company of America v. Holmes, 162 A. 135, decided by Vice Chan- 
cellor Fallon on July 22, 1932, and not yet reported [in State report]. Even in 
Metropolitan Life Insurance Company v. Sussman, supra, and Shapiro v. Metro- 
Politan Life Insurance Company, supra, cited in support of this motion, the juris- 
diction was exercised, the court apparently entertaining no doubt of its inherent 
right to do so, although in the Sussman Case a motion to strike the bill was made 
in this court. Both cases, however, were decided on the merits; and in the Suss- 
man Case the Court of Errors and Appeals made no comment on the motion to 
strike in the court below. 
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It is not now necessary for me to pass upon the question of the degree or 
quantum of the proof of fraud which is required in this court in suits of this 
kind since the enactment of section 94 of the Insurance Act, supra; suffice it to 
say that that act did not, and could not, deprive this court of any of its previous 
inherent jurisdiction. The purpose of that portion of the act providing that “all 
statements purporting to be made by the insured shall, in the absence of fraud, 
be deemed representations and not warranties,” seems to be misunderstood by 
counsel for the defendant. Prior to this enactment, life insurance policies were 
frequently vitiated by misrepresentation, however slight, conscious or unconscious, 
material or immaterial, on the theory of breach of warranty, and thus an uncon- 
scionable advantage was sometimes taken of policyholders by the insurance com- 
panies. In Dewees v. Manhattan Insurance Company, 34 N. J. Law, 244, the 
distinction between representations and warranties as applied to insurance policies 
was pointed out by Mr. Justice Depue in the following language: “In contracts 
of insurance a representation differs from a warranty, and from a condition 
expressed in the policy, in that the former is part of the preliminary proceedings 
which propose the contract, and the latter is part of the contract when com- 
pleted. The validity of the entire contract depends upon the truth or fulfillment 
of the warranties and conditions expressed therein; and non-compliance is a 
breach of the contract which makes it void; but a misrepresentation, to avoid the 
policy, must have been in a material matter, or have been made with a fraudu- 
lent intent.” 


It was also there held that “conditions of insurance annexed to a policy, and 
by the: terms of the policy made part of the contract, have the same force and 
effect as if contained in the body of the policy.” And in Carson v. Jersey City 
Insurance Company, 43 N. J. Law, 300, 39 Am. Rep. 584, the same justice said: 
“A warranty in a policy of insurance excludes all argument in regard to its rea- 
sonableness or the probable intent of the parties. If the policy contains a condition 
which in law amounts to a warranty on the part of the assured, he can derive no 
benefit from the policy unless the condition has been literally performed. And it 
is immaterial to what cause non-compliance is attributable; for, if it be not in 
fact complied with, the assured will forfeit all his rights under the policy unless 
the forfeiture has been waived by the insurer.” 


The act referred to requires the policy to contain the entire contract, and the 
insured’s application must be attached to and become a part of it. Under these 
circumstances, and in view of the previous cnodition of the law as stated above, 
all “preliminary” statements in the application would, ipso facto, have been con- 
verted into warranties, the breach of which, however immaterial, would have 
avoided the policy, except for the statutory provision. It was therefore provided 
that, notwithstanding the inclusion of the application as a part of the contract 
itself, these “preliminary” statements should still be considered as “representa- 
tions and not warranties.” There was no intent to change the substantive law as 
to warranties and representations. And note that this provision has no application 
except “in the absence of fraud.” The design of the statute was evidently to put 
an end to the unconscionable practices of insurance companies in avoiding liability 
on their policies for immaterial representations which had become warranties 
under the law as it previously stood. Our statute is a reproduction of the New 
York act (N. Y. Laws 1906, c. 326), and, while I know of no New Jersey deci- 
sion which construes the word “fraud” as used in our act, I am referred to 
several New York cases in which the New York act is construed; among 
them Eastern Dist. Piece Dye Works v. Travelers’ Insurance Company (Ct. of 
App. 1923) 234 N. Y. 441, 138 N. E. 401, 403, 26 A. L. R. 1505, in which Chief 
Justice Hiscock said: 


“The result of this provision is that in order to produce a warranty in an 
application for insurance whereof a breach would necessarily and ipso facto 
avoid the policy, the statement claimed to constitute or have the effect of a war- 
ranty must be characterized by and include the element of fraud, and which 
ordinarily would be established by proof that the person making it knew that the 
statement was false, and wherefrom could be inferred an intent to deceive and 
cheat. A misstatement, even though stated in the form of a warranty, if made in 
good faith and without this element of fraud, passed into the same class as an 
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ordinary representation and became a defense to the policy only if it was material. 
On the other hand, the effect of a misrepresentation was left unchanged by the 
statute. If material it constituted a defense, although made innocently and without 
any feature of fraud; it was sufficient that it was material as an inducement for 
the issue of the policy, and was untrue.” 

See, also, Minsker v. John Hancock Mutual Life Insurance Company, 254 
N. Y. 333, 173 N. E. 4. 

I am inclined to the belief that our statute was not intended to restrict the 
avoidance of life insurance contracts on the ground of fraud to those cases in 
which legal, as distinguished from equitable, fraud could be proved. The word 
“fraud” as used in the phrase “in the absence of fraud” is all-inclusive. It un- 
doubtedly means actual fraud which at law does not exist without moral culpabil- 
ity; but in equity there may be actual fraud “without the knowledge and wrongful 
intent which constitute the immorality at law.” 2 Pomeroy, p. 1807. The dis- 
tinguishing element of actual fraud is untruth which at law must be virtually 
intentional—a falsehood; in equity the intention is not so essential; Id., p. 1933; 
it will be presumed without proof. The cases cited by Vice Chancellor Bigelow 
in the Shapiro Case on the construction of the werd “fraud,” it will be noticed, 
were all law cases in which only legal fraud was involved. 

In Kerpchak v. John Hancock Mutual Life Insurance Company, 97 N. J. 
Law, 196, at page 198, 117 A. 836, 837, the Court of Errors and Appeals said 
“The legal rule is,” etc. (italics mine), and in Locker v. Metropolitan Life In- 
surance Company, 107 N. J. Law, 257, 151 A. 627, the same court was merely 
applying the legal rule previously stated. But all classes of fraud are cognizable 
in this court, and, irrespective of whether only “legal,” as distinguished from 
“equitable,” fraud may now afford a basis for avoiding a contract of life insur- 
ance, the right of this complainant to maintain its bill is not now open to ques- 
tion, at least in this court. New York Life Insurance Company v. Steinman, 
supra. Vice Chancellor Leaming there denied a motion to strike a bill of com- 
plaint. The motion was based upon the same grounds as those here advanced, and 
the facts alleged in the bill of complaint presented exactly the same question 
which is now before the court. Counsel for defendant concedes that a bill to 
cancel may be maintained in the lifetime of the insured, and, for this reason, 
concedes the correctness of the decision of Vice Chancellor Fallon in Prudential 
Insurance Company v. Holmes, supra; but in New York Life Insurance Com- 
pany v. Steinman, supra, the insured had died before the expiration of the period 
of contestability, which brings the instant case squarely within that decision 
which I consider dispositive of the present motion. The motion to strike is there- 
fore denied. 

This same motion is addressed to ten other bills of complaint by other insur- 
ance companies, nine of which are against the same defendant, and the tenth of 
which is against the executors of the insured. Mutual Benefit Life Ins. Co. v. 
Merritt-Chapman & Scott Corp. (No. 90/668); Guardian Life Ins. Co. v. Merritt- 
Chapman & Scott Corp. (No. 90/671); New England Mutual Life Ins. Co. v. 
Merritt-Chapman & Scott Corp. (No. 90/672); Berkshire Life Ins. Co. v. Mer- 
ritt-Chapman & Scott Corp. (No. 90/681); Mass. Mutual Life Ins. Co. v. 
Merritt-Chapman & Scott Corp. (No. 90/682); A&tna Life Ins. Co. v. Merritt- 
Chapman & Scott Corp. (No. 90/692); Sun Life Assurance Co. v. Merritt- 
Chapman & Scott Corp. (No. 90/693); Provident Mutual Life Ins. Co. v. Mer- 
ritt-Chapman & Scott Corp. (No. 90/694) ;? Travelers’ Ins. Co. v. Baker (N. J. 
Ch.) 162 A. 142. The policies involved in these several suits aggregate $1,000,000. 
The surrender and cancellation of all of said policies is sought upon the same 
grounds of fraud. There is no material difference in the terms of the several 
policies. Some of them contain one-year incontestability clauses, others two- 
year clauses, and two of them no such clause. I consider this of no importance 
on this motion. My decision in the instant case is dispositive of the motions to 
strike in all the other cases. 


a 


1The opinions in the above cases are not to be printed in any report. 
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KOCAK et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Broome County. July 14, 1932. 
258 New York Supplement 937. 
1. INSURANCE. 


Insurance contract which is so ambiguous as to render it susceptible of two in- 
terpretations should be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Policy containing in “substance” provisions of statute must contain every es- 
sential element, so that contract may be clear and unmistakable (Insurance Law, 
§ 101). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

3. INSURANCE. 

Court may determine whether form of policy approved by superintendent of 
insurance complies in substance with statute prescribing standard provisions (In- 
surance Law, § 101). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

5. INSURANCE. J 

Provision of life policy for incontestability after policy had been “in force” for 
two years from issuance rendered policy incontestable for full two-year period, not- 
withstanding insured’s death during that period, where words of standard policy 
“during lifetime of insured” were omitted (Insurance Law, § 101, subd. 2, as amend- 
ed by Laws 1921, c. 407). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. mee : 

Incontestability clause not clearly conforming to statute must be interpreted 
as man of average intelligence would understand it (Insurance Law, § 101, subd. 2, 
as amended by Laws 1921, c. 407). 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by Jacob Kocak and another against the Metropolitan Life Insurance 
Company. On plaintiffs’ motion for summary judgment and to strike out an affirm- 
ative defense. 


Motion granted as to striking out of affirmative defense, and otherwise denied. 

Motion by plaintiff for summary judgment under rules 113 and 114 of the 
Rules of Civil Practice and section 476 of the Civil Practice Act, upon the ground 
defense alleged in the answer is insufficient in law upon the face thereof. 


The defendant, on October 23, 1929, on written application of the insured, a 
copy of which was attached to and made a part of the policy, issued its policy of 
insurance on the life of one Catherine Kocak. The insured died March 5, 1931. 
This action by the beneficiaries to recover upon said policy was commenced April 
22, 1932. The answer was served June 3, 1932. aA 

The special defense set up in defendant’s answer against which the motion 1s 
addressed alleges fraud because of certain alleged false statements and representa- 
tions contained in the application for the insurance by the insured. a 

The policy contained the following incontestability clause: “Incontestability— 
This policy shall be incontestable after it has been in force for a period of two 
years from its date of issue, except for nonpayment of premiums, and except as to 
provisions and conditions relating to benefits in the event of total and permanent 
disability, and those granting additional insurance specifically against death by acci- 
dent, contained in any supplementary contract attached to, and made part of, this 
Policy.” 

Proofs of loss were duly filed by the beneficiaries, and defendant refused pay- 
ment on the ground of false warranties and representations contained in the ap- 
plication for the policy. 

The insured died within two years from the date of the policy. The action was 
ee after the expiration of more than two years from the date of the 
policy. 

Plaintiffs contend the policy is now incontestable. Defendant contends the pol- 
icy is contestable and may be avoided for fraud or misrepresentation. 
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Chernin & Gold, of Binghamton (A. E. Gold, of Binghamton, of counsel), for 
plaintiffs. 


Jenkins, Deyo & Hitchcock, of Binghamton (Israel T. Deyo, of Binghamton, 
of counsel), for defendant. 

McNauc3t, J. 

The insured having died within less than two years after the issuance of the 
policy in question and this action being brought after the expiration of more than 
two years from the date of issue, the sole question for determination is whether 
under.the language of the incontestability clause contained in the policy issued by 
defendant it may now seek to avoid payment of the policy by a defense alleging 
fraud or misrepresentation in the application made by the insured. : 

If the policy is now incontestable, it cannot be avoided by the defense set forth 
in the answer, and the motion of plaintiff should be granted. If, under the lang- 
uage of the incontestability clause, the defendant may avoid the policy because the 


death of the insured occurred within less than two years after its issuance, the mo- 
tion should be denied. 


Section 101 of the Insurance Law prescribes certain standard provisions which 
must be contained in a life insurance policy, and provides that no policy shall be 
issued or delivered unless it contains, in substance, the standard provisions pre- 
scribed by such section, nor unless a copy of the form has been filed with the su- 
perintendent of insurance and formally approved by him. Prior to 1921 it was 
provided by subdivision 2 of section 101 that such policy should contain “A pro- 
vision that the policy shall be incontestable after two years from its date of issue 
except for nonpayment of premiums. * * *” By chapter 407 of the Laws of 1921, 
subdivision 2 was amended so as to read as follows: “2. A provision that the pol- 
icy shall be incontestable after it has been in force during the lifetime of the in- 


sured for a period of two years from its date of issue except for nonpayment of 
premiums. * * *” 


[1] It is so well established as to scarcely require the citation of authority that, 
where the language of an insurance contract is so ambiguous as to render it sus- 
ceptible of two interpretations, it should be construed most strongly against the 
insurer, because the latter has prepared the contract and is responsible for the lan- 
guage used. Janneck v. Metropolitan Life Ins. Co. 162 N. Y. 574, 57 N. E. 182; 
Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956; 
Gerka v. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 55, 167 N. E. 169; 
Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 
, 68 L. Ed. 235, 31 A. L. R. 102. 


Under a policy issued prior to the enactment of chapter 407 of the Laws of 
1921, the prescribed standard provision “that the policy shall be incontestible after 
*** two years from its date of issue” was held in numerous cases to survive the 
death of the insured. “The rule is now settled that under a policy in this form a 
contest by the insurer is too late if begun after two years from the date of issue, 
though within the time allowed for contest the insured has died.” Killian v. Metro- 
politan Life Ins. Co., supra, 251 N. Y. 44, 47, 166 N. E. 798, 799, 64 A. L. R. 956. 

Subsequent to the amendment of section 101 by chapter 407 of the Laws of 
1921, a provision in the form prescribed, viz. “That the policy shall be incontestable 
after it has been in force during the lifetime of the insured for a period of two 
years from its date of issue,” was clear and unequivocal. No ambiguity, no doubt, 
no necessity for interpretation, existed. 

In the instant case the language of the incontestability clause follows neither 
the old or the new form. To the old form it adds the words “in force.” From the 
new form it deletes the words “during the lifetime of the insured.” If the words 
added to the old form were omitted, there would’ be no ambiguity. If the words 
omitted from the new form had been added, there would be no ambiguity. The 
Provision in either case would be plain. The defendant insurer did not follow the 


language of the statute. The omission of the words “during the lifetime of the 
insured” cannot be disregarded. 


[2] There is serious doubt if the provision in the form in which it appears in 
the policy in question complies with the requirement that the policy shall contain 
the language of the statute “in substance.” A policy containing “in substance” the 
Provisions of the statute must of necessity contain every essential element required 
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to be inserted in such provision to the end that it may be clear and unmistakable as 
to its meaning. “But insurance contracts, above all others, should be clear and ex- 
plicit in their terms. They should not be couched in language as to the construc- 
tion of which lawyers and courts may honestly differ. In a word, they should be 
so plain and unambiguous that men of average intelligence who invest in these con- 
tracts may know and understand their meaning and import.” Janneck v. Metro- 
politan Life Ins. Co., supra, 162 N. Y. 574, 577, 578, 57 N. E. 182, 183. 

(3] It may be assumed the form of policy was approved by the superintendent 
of insurance. The act of the head of an administrative department cannot annul a 
legislative enactment. If the form approved did not comply “in substance” with 
the statutory provision (subdivision 2, § 101, Insurance Law), the court in the ex- 
ercise of its function may so determine. 

[4] The doctrine of practical construction has no application to statutes free 
from ambiguity or not subject to any reasonable doubt as to their meaning. Mat- 
ter of Manhattan Savings Inst., 82 N. Y. 142; People ex rel. West Side Electric 
Co. v. Consolidated Telegraph & Electrical Subway Co., 187 N. Y. 58, 79 N. E. 
892; Browne v. City of New York, 213 App. Div. 206, 229-230, 211 N. Y. S. 306. 

“It must be presumed that an enactment has a purpose and an effect and that 
no absurd nor vain use of language was adopted. It must receive that construc- 
tion which will make effective its intent.” Travelers’ Ins. Co. v. Louis Padula Co., 
224 N. Y. 397, 404, 121 N. E. 348, 350. 

“We are no more at liberty to disregard words contained in a statute than we 
are at liberty to interpolate words therein.” Cochrane, P. J.: Matter of Bristol y. 
Buck, 201 App. Div. 100, 102, 194 N. Y. S. 53, 56, affirmed 234 N. Y. 504, 138 N. E. 
423. 

Clearly the insured “of average intelligence,” reading the incontestability clause 
in the instant case and seeking to determine at what period after the issuance of 
the policy it would become incontestable, would not resort to fine distinctions and 
technical refinements as to the words “in force,” but, reading the language, would 
normally and naturally understand and conclude that two years after the policy 
was issued it would be incontestable. 

The defendant, in the learned and exhaustive argument and brief presented by 
its counsel, in substance contends that the words “in force” amount in effect to ex- 
actly the same as though the language of the clause had followed the language of 
the statute and contained the words “during the lifetime of the insured.” No ar- 
gument would be possible if the words “in force” were omitted from the policy in 
question. The rule is firmly established that the death of the insured within the 
period specified under such circumstances would have had no effect. Mutual Life 
Ins. Co. of New York v. Hurni Packing Co., supra; Killian v. Metropolitan Life 
Ins. Co., supra; Gerka v. Fidelity & Casualty Co. of New York, supra; Jensen v. 
Metropolitan Life Ins. Co., 251 N. Y. 336, 167 N. E. 462; Piasecki v. Metropolitan 
Life Ins. Co., 214 App. Div. 852, 211 N. Y. S. 931, affirmed 243 N. Y. 637, 154 N. E. 
637; Dee v. Metropolitan Life Ins. Co., 219 App. Div. 790, 220 N. Y. S. 845; Wol- 
pin v. Prudential Insurance Co. of America, 223 App. Div. 339, 228 N. Y. S. 78. 

In the Hurni Case, supra, it was succinctly said, at page 177 of 263 U. S., 44 
S. Ct. 90, 91: “It is true, as counsel for petitioner contends, that the contract is 
with the insured, and not with the beneficiary; but, nevertheless, it is for the use of 
the beneficiary, and there is no reason to say that the incontestability clause is not 
meant for his benefit, as well as for the benefit of the insured. It is for the benefit 
of the insured during his lifetime, and upon his death immediately inures to the 
benefit of the beneficiary.” 

Authorities directly in point upon the specific question here presented are few 
in number and not in harmony. The defendant relies upon McKenna vy. Metro- 
politan Life Insurance Company, 220 App. Div. 53, 220 N. Y. S. 568, and Van Saun 
v. Metropolitan Life Insurance Co., 135 Misc. 855, 239 N. Y. S. 698, in which the 
decision was based upon the McKenna Case. The McKenna Case was first reported 
sub nom. Malanti v. Metropolitan Life Insurance Co., 127 Misc. 674, 216 N. Y. S. 
643. The same clause was considered as is presented for consideration here. A 
similar motion was made and granted at the Special Term. Upon appeal, the Ap- 
pellate Division in the Second Department discussed numerous authorities, and 
said at page 59 of 220 App. Div., 220 N. Y. S. 568, 573: “The cases I have dis- 
cussed show the uncertainty and the resulting conflict in connection with the ques- 
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tion involved.” No consideration was given to the question whether the clause 
complied with the requirements of the statute prescribing its form. The court also 
said at page 59 of 220 App. Div., 220 N. Y. S. 568, 574: “Before the enactment of 
the amendment of 1921 the language of the standard incontestable clause was am- 
biguous. Had the company used the language prescribed by the amendment, the 
ambiguity would have been overcome, and it would have been plain that, before a 
policy could become incontestable, it must have been in force for two years, and 
the insured must have been alive during all of the two years. The company, how- 
ever, chose to continue the ambiguity by ignoring the mandate of the amendment. 
The language of the clause being of the company’s own selection,. the doubt arising 
should ordinarily be resolved against it. Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., supra. But in view of the McCormack [220 N. Y. 447, 116 
N. E. 74] and other New York cases, where the incontestable clause paralleled the 
clause in the instant case, I fail to see how we can say as matter of law that un- 
der the clause in question the policy outlived the death of the insured, and we can- 
not sustain the summary judgment, unless we so hold. I think the defendant in- 
surance company has shown that it has an ‘arguable defense.’” 

We fail to discover that the court in the McKenna Case considered failure of 
the clause to conform to the statutory provisions. True, it held the defendant had 
shown it had an “arguable defense.” It reversed the order granting the motion for 
summary judgment and apparently sent the case back for trial. Since that decision, 
the Court of Appeals in the Killian Case, supra, has said, at page 49 of 251 N. Y., 
166 N. E. 798, 800: “The value of a clause declaring a policy incontestable lies to 
no slight degree in the definiteness of the protection accorded to the holder. The 
good that it promises is in part a state of mind. After the lapse of two years the 
insured is no longer to be harassed by the fear that the policy will be avoided by 
interested witnesses asserting in later days that there was a disclaimer long ago. 
After a like lapse the beneficiaries are no longer to be subjected to the risk of for- 
feiture through notices or warnings that may be hard to disprove when the insured 
isin his grave. Alike for insured and for beneficiaries, there is to be the peace of 
mind that is born of definiteness and certainty. The clause, in effect, if not in 
form, is a statute of limitations, established by convention, and like the statute is 
directed to remedies in court. Wright v. Mut. Benefit Life Ass’n, supra [43 Hun, 
61; Id., 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749].” 

The decision in the Van Saun Case adopts and follows the McKenna Case. In 
Dee v. Metropolitan Life Insurance Co., supra, page 790 of 219 App. Div., 220 N. 
Yy. S. 845, the Appellate Division in the Second Department held: “The incontest- 
ability clause survived the death of the assured. Mutual Life Ins. Co. of New 
York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102. Compliance by defendant with the Insurance Law would have avoided the 
question. There was no proof of a contest.” 

The other cases relied upon by defendant (McCormack v. Security Mut. Life 
Ins. Co., 220 N. Y. 447, 116 N. E. 74; McDonnell v. Mutual Life Ins. Co. of New 
York, 131 App. Div. 643, 116 N. Y. S. 35) do not appear at all decisive on the ques- 
tion here presented. 

The same incontestability clause was considered by the United States Circuit 
Court of Appeals for the Fifth Circuit, in Jefferson Standard Life Insurance Co. 
v. McIntyre, 294 F. 886, 888. In the McIntyre Case the policy provided that it 
should be incontestable after it had been in force for one year. The insured died 
within the year. The court held: “The contested policies did not cease to be in 
force upon the death of the insured. The contracts remained in force, upon the 
death of the insured immediately inuring to the benefit of the beneficiaries.” The 
a was enunciated in the case of Jensen v. United States (D. C.) 29 
Y, 51. 

In New York Life Insurance Company v. Faillace, 138 Misc. 182, 244 N. Y. S. 
426, the insurer brought an action for rescission against the beneficiary. It was al- 
leged the insured obtained the policy by fraudulent statements. The insured died 
within one year. The policy contained a two-year incontestability clause. It was 
contended the plaintiff had no cause of action against the defendant beneficiary. 
The court, at page 183 of 138 Misc., 244 N. Y. S. 426 said: “Upon the death of the 
assured the beneficiary is entitled to enforce the policy provisions. Whatever in- 
terest therein the assured may have had during her lifetime passed to the hene- 
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ficiary upon her death, and he alone can bring action upon the policy. In the event 
such action were brought, the plaintiff insurer would be entitled to defeat his claim 
by the establishment of the fraud alleged in its complaint. In view of the incon. 
testability provision in the policy, the insurer cannot be compelled to await the 
bringing of such action by the beneficiary, but may, in order to avoid a forfeiture of 
its rights, seek the rescission here sought.” The decision was affirmed without 
opinion. 231 App. Div. 826, 246 N. Y. S. 893. 

It is apparent the court determined in consonance with the Hurni, Killian, and 
other cases, that the death of the insured within the period had no effect and at 
the expiration of the two-year period the insurer would not be entitled to contest 
the policy. 

The decision is in point here and in harmony with the views herein expressed. 

[5] .The specific question here presented is still an open one in the state of 
New York. Applying the well-established principles applicable to the interpretation 
of contracts of insurance as stated in the cases cited and many others, the failure 
of the defendant insurer to follow the statutory provision, its creation of ambig- 
uity where there was no occasion for ambiguity to exist, and the natural interpreta- 
tion that the applicant or policyholder of average intelligence would give to the 
language, require the clause in question to be construed to mean that the policy is 
incontestable after it has been in existence unrescinded, uncanceled, unaffected by 
litigation, and the obligations of the insurer thereunder still in force and effect 
for a period of two years from its date of issue. 

The incontestability clause in the policy in question must be interpreted in the 
light of the language used. It is not the function of the court to supply words to 
make it plain where it is now equivocal, to render it certain where it is now un- 
certain, or to supply clearness where there is now ambiguity and doubt. Under the 
authorities, the doubt and ambiguity must be resolved against the defendant who 
chose its language and failed to follow the standard provision prescribed by law. 
Cases cited supra. 

[6] The incontestability clause in this case, not clearly conforming to subdi- 
vision 2, § 101, of the Insurance Law, must and should be interpreted in the man- 
ner the ordinary man, the person of “average intelligence,” applying for and ac- 
cepting its contract, would understand the words used by the defendant. The words 
used convey the unmistakable meaning that the policy, under the language of the 
incontestability clause, two years after its date of issue would not be subject to 
contestability by the defendant company. 

For the reasons stated, the motion to strike out the affirmative defense con- 
tained in defendant’s answer in paragraphs marked “First,” to “Fifth” inclusive, 
should be granted. 

The denials in the defendant’s answer raising issues putting plaintiffs to their 
proof, that portion of the motion for judgment on the pleadings should be denied. 

Ordered accordingly, with $10 costs to plaintiffs. 


FELSKA v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 


Supreme Court, Erie County. Aug. 5, 1932. 
259 New York Supplement 35. 
2. INSURANCE. 


Proof that insured had been patient at hospital at various times within two- 
year period prior to death held admissible in action on life policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
3. INSURANCE. 

Proof of habitual intoxication of insured held admissible in action on policy, 
where it corroborated conclusions of physician who performed autopsy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
4. INSURANCE. 


Evidence required finding of insured’s unsound health at issuance of policy, 
and of treatment at hospital, precluding recovery on policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by Konigunda Felska against the John Hancock Mutual Life Insur- 
ance Company of Boston, Massachusetts. 
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Judgment directed for defendant. 

Joseph S. Kaszubowski, of Buffalo, for plaintiff. 

Dudley, Stowe & Sawyer, of Buffalo (Roy P. Ohlin, of Buffalo, of counsel), 
for defendant. 

Harris, J. 

This action was brought to recover on a policy of life insurance issued by 
the defendant May 15, 1929, in the sum of $385 on the life of one Agnes B. Soo, 
in which policy the plaintiff is designated as beneficiary. The insured died in the 
Buffalo City Hospital at the city of Buffalo, N. Y., on December 15, 1930. After 
the proof of the above facts and the facts hereinafter mentioned, it was stipu- 
lated that due proofs of notice had been furnished the defendant by the plaintiff. 
After such stipulation, counsel agreed to waive the further trial of the action by 
jury and that the issues of fact and law herein should be disposed of by the 
court without a jury. 

The policy contained the following provisions: 

“Policy When Void. This policy shall be void: (1) if the Insured has been 
rejected for insurance by this or any other company, society or order; or has 
attended any hospital, or institution of any kind engaged in the care or cure of 
human health or disease, or has been attended by any physician, within two years 
before the date hereof, for any serious disease, complaint or operation; or has 
had before said date any pulmonary disease, cancer, sarcoma, or disease of the 
heart or kidneys; unless each such rejection, medical and hospital attendance and 
previous disease is specifically waived by an endorsement in the space for en- 
dorsement on Page 4 hereof signed by the Secretary;” 

“This policy shall not take effect unless upon its date the insured shall be 
alive and in sound health * * *”, 

The defendant claims that it has established the following defenses: 

1. That the insured was not in sound health on May 15, 1929, the date of 
said policy. 

2. That insured had been treated by a physician or physicians for a serious 
disease or complaint within two years of the date of the issuance of the policy. 

3. That the insured was suffering from a disease of the heart prior to the 
date of such policy. 

4. That at various times prior to the issuance of the policy and within two 
years of the date thereof the insured had attended a hospital engaged in the 
care or cure of human health or disease. 


To establish such defenses, the defendant called Dr. William F. Jacobs, who 
testified that he is the pathologist at the Buffalo City Hospital and that he had 
‘never treated the insured during her lifetime but had performed an autopsy on 
her body; that from such autopsy he found that the insured was suffering from 
cirrhosis of the liver, enlarged spleen, gastritis, diseased kidneys, degeneration of 
the heart, and general arteriosclerosis; that such various diseases had their be- 
ginning some ten years prior to death and that for the three years last prior to 
death, the diseases had progressed so that health was seriously impaired, and 
continued so until the time of death; that such condition of the insured had been 
caused by the excessive use of alcohol. This testimony of Dr. Jacobs was re- 
ceived over objection. of the plaintiff, such objection being made on the ground 
that the testimony was privileged under section 352 of the Civil Practice Act. 

Over the objection of the plaintiff, the defendant also proved that the insured 
was a patient in the Buffalo City Hospital on various dates between the years 
1922 and 1930 and that she was in such hospital, particularly from March 18, 
1928, to May 14, 1928. The defendant further proved a series of convictions of 
the insured for public intoxication and disorderly conduct between 1922 and 1930, 
several of which convictions showed that on the same she had been committed 
to the Buffalo City Hospital. 

[1] The first question to be discussed is whether the prohibition contained in 
section 352 of the Civil Practice Act forbade the receiving of the testimony of 
Dr. Jacobs. The material provisions of such section are as follows: “Physicians 
and nurses not to disclose professional information. A person duly authorized to 
Practice physic or surgery, or a professional or registered nurse, shall not be 
allowed to disclose any information which he acquired in attending a patient in a 
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professional capacity, and which was necessary to enable him to act in that 
capacity. * * *” The purpose of the Legislature in adopting that section js 
very clearly and ably discussed by Mr. Justice Hubbs (now of the Court of 
Appeals) in Hethier v. Johns, 198 App. Div. 127, 129, 189 N. Y. S. 605, 606, as 
follows: “By such statute the state adopted the policy of giving protection to 
those who were required to procure the services of physicians from disclosure of 
secrets imparted to such physicians by patients. The purpose of the statute was 
to protect the relationship of physician and patient, and to save the patient from 
possible disclosure by his physician which might result in his embarassment or 
disgrace. It was supposed that the good accomplished by preventing disclosures 
by a physician and by inspiring confidence between patients and their physicians, 
would outweigh the injustice in particular cases which might be caused by the 
exclusion of the physician’s testimony under the provisions of such statute.” 

In Griffiths v. Metropolitan Street Railway Co., 171 N. Y. 106, at page 111, 
63 N. E. 808, 809, the court stated: “To bring the evidence of a physician within 
the prohibition of the Code section above quoted, three elements must coincide: 
(1) The relation of physician and patient must exist; (2) the information must 
be acquired while attending the patient; (3) the information must be necessary 
to enable the physician to act in that capacity.” 

The admissibility of Dr. Jacobs’ testimony depends on whether or not the 
relation of patient and physician existed between the deceased and himself at the 
time of the autopsy. Examination at this time and on another recent occasion, 
which the court has endeavored to make careful and searching, does not reveal 
any case in this state which discusses or passes on a similar situation. The cases 
outside of the state which discuss similar propositions all uniformly hold that a 
patient is a person under medical or surgical treatment and that a deceased body 
is not a patient, and that, therefore, the relation of physician and patient ends 
when the death of the patient ensues. Travelers’ Ins. Co. of Hartford, Conn. v. 
Bergeron (C. C. A.) 25 F.(2d) 680, 58 A. L. R. 1127, and cases therein cited; 
Harrison v. Sutter Street Ry. Co. (1897) 116 Cal. 156, 47 P. 1019; Carmody v. 
Capital Traction Co. (1915) 43 App. D. C. 245, Ann. Cas. 1916D, 706; Sprouse 
v. Magee (1928) 46 Idaho, 622, 269 P. 993. 

The learned writer Wigmore, in his work on Evidence, § 2382 (2d Ed.), says 
as follows: “The confidence which is protected is that only which is given to a 
professional physician during a consultation with a view to a curative treatment; 
for it is that relation only which the law desires to facilitate. * * * An 
autopsy of a corpse is of course not privileged.” 

There is one case which arose in the state of Michigan (Thomas v. Byron 
Tp., 168 Mich. 593, 134 N. W. 1021, 38 L. R. A. [N. S.] 1186, Ann. Cas. 1913C, 
686) which discusses this same question, and in such action the court excluded 
the testimony because the person testifying as to the autopsy was also the attending 
physician. Apparently, the court felt that his findings on the autopsy were 
partially based upon his knowledge as attending physician obtained before the 
death of the patient. 


On the basis of logical reasoning and on the authorities above cited, this 
court is of the opinion that on her death, the insured ceased to be a patient and 
that the testimony of Dr. Jacobs was properly admitted. Based on such testimony, 
the court feels justified in making a finding of fact that within the dates excluded 
by the policy, the deceased was suffering from a disease which would make the 
policy void. 

2, 3] The plaintiff objected to the proof of the defendant that the deceased 
insured had been a patient at the hospital at various times, including the period 
of two years prior to the death of such deceased insured, and the plaintiff fur- 
ther objected to the proof that the deceased became habitually intoxicated and 
was treated at the hospital for such intoxication. It is law that a doctor may 
testify as to dates on which he treated a patient (Klein v. Prudential Ins. Co. 
of America, 221 N. Y. 449, 117 N. E. 942), and, therefore, it would be illegal 
to refuse proof as to the dates on which a patient was in a hospital. The proof 
of the habitual intoxication of the deceased insured was proper, in that it 
afforded a corroboration of the conclusions testified to by Dr. Jacobs. The 
plaintiff did not object to the manner of proof of hospitalization or of habitual 
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intoxication, but did object to the introduction of proof made by the testimony 
of Dr. Jacobs and by the records of the hospital and of the City Court, and on 
such testimony being received, made a motion to strike the same out. In view 
of the fact that the court is convinced that such testimony in each of its items 
was admissible, such motions of the plaintiff are denied. 

[4] Based on the testimony of Dr. Jacobs and the other testimony in the 
case, the court has come to the conclusion that the defendant is entitled to findings 
of fact that the insured was not in sound health on the date of the issuance of 
the policy and had been treated at the Buffalo City Hospital for a serious 
disease or complaint within two years of the date of the issuance of the policy, 
and that prior to the date of such policy, the insured was suffering from a 
disease of the heart. 

Accordingly, the defendant is entitled to a decision and judgment dismissing 
the complaint herein. 


LOFARO v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Oneida County. Aug. 24, 1932. ~ 
259 New York Supplement 47. 
1. INSURANCE. 


Insured’s delivery of life policy to local agency with written request for 
cancellation of supplementary contract providing for double indemnity, and agent’s 
transmission of request and policy to home office, held not to release insurer 
from double liability, where insured died before request reached insurer’s home 
ofice (Insurance Law, § 58). 

The policy in question provided that no modification or alteration 

or indorsement would be valid unless made by the president, vice president, 

secretary, Or assistant secretary, and that no other person was authorized 

to modify or waive any of the terms and conditions. Attached to the 

policy was a so-called supplementary contract providing for double in- 

demnity in case of accidental death, which contract was expressly “issued 

as a part of and attached to policy.” The policy further provided that 

this accidental death benefit provision may be discontinued on any policy 

anniversary upon request of the insured and presentation of the policy to 

the company for cancellation of this provision,’ while the form of re- 

quest for cancellation signed by insured provided, “I desire to discon- 

tinue the special premium for double indemnity benefit provision of said 
policy, which provision I hereby agree shall be cancelled and eliminated 
from my said policy by re-writing. * * * ” 

(For other cases, see Insurance, Dec. Dig. § 240.) 

2. INSURANCE. 

Insured’s release of insurer, contained in written request for cancellation of 
double indemnity provision, held ineffective, where release was not received at 
insurer's home office until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

Action by Eva Lofaro against the John Hancock Mutual Life Insurance 
Company. 

Verdict directed for plaintiff. 
ne S. Ogonowski, of Utica (Woodward W. Guile, of Utica, of counsel), for 
plaintiff. 

Lee, Brennon & Bastow, of Utica, for defendant. 

Epwarp N. Smiru, J. 

The defendant John Hancock Mutual Life Insurance Company, of Boston, 
Mass., issued a life insurance policy, numbered 1670895, upon the life of An- 
thony Lafaro, of Utica, N. Y.; the policy was dated March 15, 1929, and pro- 
vided for the payment to the beneficiary, Eva Lofaro, wife of the insured and the 
plaintiff herein, in case of the death of the insured, of the sum of $10,000. The 
policy contains this provision: “This policy and the application herefor constitute 
the entire contract between the parties. * * * No modification or alteration thereof 
or endorsement thereon will be valid unless made by the President, a Vice- 
President, the Secretary or an Assistant Secretary, and no other person is au- 
thorized to modify or waive any of the terms and conditions of this policy. * * * ” 
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Attached to the policy is what is called a “Supplementary Contract—accidental 
death benefit provision,” bearing the same date as the policy, executed in the same 
manner, and “issued as a part of and attached to policy No. 1670895,” which, for 
an additional premium, doubles the amount to be paid in case of the death of the 
insured, provided the death is the result of bodily injury “caused solely by external 
violent and accidental means, of which there is a visible wound or contusion on the 
exterior of the body.” The supplementary contract provides that the additional 
premium is payable “in addition to and under the same conditions as the regular 
premium under this policy.” 

The policy also contains this provision: “This accidental death benefit pro- 
vision may be discontinued on any policy anniversary upon request of the in- 
sured and presentation of the policy to the Company for cancellation of this 
provision.” 

In the evening of March 20, 1930, while in his store in the city of Utica, 
the insured suffered gunshot wounds at the hands of persons unknown, and at 
about 1 o’clock a..m. March 21, 1930, he died as a consequence of the wounds 
he received. The defendant, upon proof of loss, paid to the widow the amount due 
disregarding the supplementary contract, to wit, the sum of $10,000, less certain 
deductions; it refused to pay the double indemnity; hence this action. The ground 
of the refusal is that the supplementary contract had been discontinued and is of 
no force and effect. The defendant had a local agency in the city of Utica, N. 
Y., which solicited life insurance; this local agency did not, however, issue, nor 
did it have the power to issue, life insurance policies or in any wise to modify or 
change the terms of a life insurance contract. Prior to the 15th day of March, 
1930, a policy anniversary date, the insured had told the local agent that he wished 
to discontinue the double indemnity contract; the representative of the local 
agency endeavored to dissuade him; several conversations were had between them 
on the subject; the insured was determined not to pay the additional premium, 
and went so far as to state that he would discontinue all payments of premium on 
the policy unless the supplementary contract was discontinued. It would seem that 
the practice of the defendant company was to require a written request for a 
discontinuance. Prior to the signing of this written request by the insured, the 
insured had delivered the policy to the local agency, which kept it in Utica. On 
the 19th of March, 1930, the local agent presented to the insured for signature 
a written request, prepared by and printed on a form of the company; this form 
refers to policy No. 1664210, although the policy to which the double indemnity 
contract is attached is numbered 1670895. This form contains this typewritten 
statement: “I desire to discontinue the special premium for the Double Indemnity 
Benefit Provision of said policy, which provision I hereby agree shall be can- 
celled and eliminated from said policy by rewriting and I hereby release said 
Company from all liability by reason of said provision.” 

This request was signed by the insured, but is undated. On the 20th day of 
March following, the local agency in Utica transmitted this request, together 
with the policy, to the defendant at Boston, Mass., by mail; it arrived at the 
office of the defendant at 8:30 a. m. March 21, 1930, some seven hours after the 
insured had died. Under these circumstances, it 1s the contention of the defend- 


ant that this supplementary contract was not in effect at the time of the death of 
Anthony Lofaro. 


By the express terms of the supplementary contract itself it was made and 
issued as a part of and attached to the policy, and it is as much a part of the 


original contract as if its provisions had been incorporated in it instead of being 
an attachment to it.» 


[1] Fire insurance policies may be canceled by the return of the policy for 
cancellation; not so with life insurance policies, and not so in reference to this 
particular policy; and this supplementary contract could only be discontinued upon 
the written request of the insured and presentation of the policy to the company 
for cancellation. This involved three acts: (1) The written request of the in- 
sured; (2) the presentation of the policy to the company for cancellation; and 
(3) the cancellation by the company. 

Section 122 of the Insurance Law of the state of New York makes it manda- 
tory for fire insurance companies, upon request of the assured, to cancel the 
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policy and return the unearned premium; but the mere mailing of a fire insurance 
policy to an insurer, in fire insurance policy cases, with a letter requesting that 
it be canceled, does not operate to cancel the policy; it must be received by the 
insurer in order to make the cancellation effective. So, where a policy is mailed 
to an insurance company for cancellation, and the property insured is destroyed 
by fire prior to its receipt by the agent, the company remains bound on the policy. 
Crown Point Iron Co. v. AXtna Insurance Co. et al., 127 N. Y. 608, 617, 28 N. E. 
653, 656, 14 L. R. A. 147. In this case, on July 28th the general manager of the 
plaintiff mailed to one Page, an insurance agent who had issued one of the several 
policies involved, several fire insurance policies; Page, in turn, forwarded the 
policies which he had not issued to an insurance agent, one Little, at Glens Falls, 
who had issued the other policies; Page received the letter inclosing the policies 
on July 28th at 1:30 p. m., and mailed them to Little at 4 p. m.; Little received 
them on July 30th; on July 29th, at about 10:30 p. m., the insured property was 
destroyed by fire. It was held that the policy issued by Page was canceled before 
the fire, and that the policies issued by Little, not having been received by him 
prior to the fire, were still in force. The court held that Page, in receiving the 
policies not issued by him, was the agent of the insured and not of the insurer; 
that the policies in his possession were in the possession of the plaintiff. 


“He promptly mailed them, however, to Little, who stood in the place of the 
insurer, so far as the receipt of policies for cancellation was concerned. Page 
had no power to impose conditions, and, as we read his letter, he assumed none. 
He followed the language of his instructions by stating that he inclosed the 
policies ‘for cancellation.” * * * The plaintiff did not make an offer to the 
insurance companies that might or might not be accepted. It sought to do an act 
that would be binding on the companies, whether they were willing or not. That 
act was a surrender of the policies with the request that they be terminated, and 
the act could not be complete until the request reached the companies or their 
agent. The policies and notice might have been sent by a messenger, who would 
have been the agent of the plaintiff for that purpose. Having been sent by mail 
it was none the less the agency of the plaintiff than if a messenger had been 
selected. It was neccssary for the plaintiff, in order to terminate the policies, to 
have its notice actually reach the companies or their representatives, and the in- 
strument selected for that purpose was the agent of the plaintiff, not of the 
defendant. If the plaintiff lost control of the letter as soon as it was mailed, that 
fact has no bearing except upon the nature of its relation to the agent that it 
empowered to deliver the package. It seems, however, that the writer of a letter 
may withdraw it from the office in which it is deposited, or from the office to 
which it is sent. * * * When did the notice reach the companies or their 
agent Mr. Little? If it reached him before the fire the policies were terminated 
ipso facto, and were not in force when the loss occurred. If it reached him after 
the fire, then the policies were in force when the loss occurred, and the char- 
acter of the contract was thereby changed from a contingent to a certain liability 
on the part of the insurer. A cause of action based on an absolute debt forthwith 
accrued to the plaintiff that was not extinguished by the subsequent receipt of 
the policies by Little. * * * If the letter was in process of transmission at 
the time of the fire, the request required, both by statute and by contract, had 
not been effectually made and the cancellation was incomplete.” 


The views expressed in this case are restated in Gately-Haire Co. v. Niagara 
Fire Insurance Co., 221 N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 115. Such 
is the attitude of our courts in reference to fire insurance policies, even where it 
is mandatory upon an insurance company, under section 122 of the Insurance 
Law, to cancel a fire insurance policy upon request of the assured. 


In the instant case, if the insured would cancel the double indemnity contract, 
he must present the policy to the company for cancellation and make a written 
request for such cancellation. The fact is that he did make a written request 
and did leave it to the local agent of the company to forward the policy, with the 
request, to the company. The situation would have been no different had he 
delivered the policy, with the request, to his wife for transmission to the com- 
pany, or if he himself had mailed the policy and the request to the company. 
The fact is that neither the request nor the policy was received by the company 
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- Seen of the double indemnity contract until after the insured had met 
is death. 

_ The double indemnity contract was attached to and was a part of the life 
insurance policy. The fact that the policy, with the supplementary contract at- 
tached, was to be presented to the company for cancellation implies some act of 
cancellation on the part of the company; and, furthermore, the form of the re- 
quest for cancellation, prepared by the defendant, implies some act on its part 
further than the mere receipt of the policy and the request, for the policy pro- 
vides that the insured agrees that the double indemnity provision “shall be can- 
celed and eliminated from said policy by re-writing.” Obviously, the double in- 
demnity provision had to be eliminated from the contract by some act of the 
defendant. There was no cancellation of this double indemnity contract at any 
time; certainly not before the loss occurred. 

Section 58 of the Insurance Law of this state provides that the policy must 
contain the whole contract. It was so held in Minsker v. John Hancock Mutual 
Life Insurance Co., 254 N. Y. 333, 173 N. E. 4. 

This contract was in full force and effect, unaltered, at the time of the death 
of the insured, and it had in no respect been canceled. Unlike the case of fire 
insurance policies, the right of cancellation was not mandatory at the request of 
an assured; there must be the request of the insured and the act of the insurer: 
the act of one is not sufficient. ; 

The company had insisted, for its own protection, as a condition of can- 
cellation, that the policy of insurance itself be forwarded to it; it knew the law 
that a policy of life insurance must contain the full contract. This wise provision 
of the law works, as a rule, for the protection of insurance companies against 
fraud or misrepresentation, and was so intended; but it likewise works for the 
protection of the insured. Because in the instant case it may appear that the ap- 
plication of the rule may work a hardship constitutes no ground for the abrogation 
of the rule formulates no basis for the modification of the clear terms of the 
contract. 

[2] The form of application for the cancellation of the supplementary con- 
tract, prepared by the defendant for execution by the insured, contains the clause, 
“and I hereby release said Company from all liability by reason of said provision. 
This release was never delivered to the company prior to the death of the in- 
sured, and therefore was not effective. Stiebel v. Grosberg, 202 N. Y. 266, 95 N. E. 
692, 36 L. R. A. (N. S.) 1147, Ann. Cas. 1912D, 1305. sian ae 

For the foregoing reasons, the plaintiff is entitled to a direction of a verdict 
against the defendant for the amount of the double indemnity provision, to wit, 
the sum of $10,000, with interest. Verdict is directed accordingly. 


CORBETT v. PHOENIX MUT. LIFE INS. CO. a 
Municipal Court of City of New York, Borough of Queens, Sixth District. 
Aug. 29, 1932. 
259 New York Supplement 221. 

1. INSURANCE. ee ani a 

Insured, who became disabled from chronic infectious sinusitus and arthritis, 
could not submit proof of permanent total disability until six months expired, 
where policy provided that total disability would be accepted as permanent after 
continuance for six months. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
2. INSURANCE. : 

Insurer held not liable for disability benefits under life policy for period 
prior to receipt of proofs, where policy provided for payment beginning at date 
of receipt of proofs. 

The policy provided that, “if due proof shall be received at the 

home office of the company, * * * the company will during the lifetime 

of the insured and while such total disability continues, waive each 

subsequent premium hereunder as it shall become due, and beginning 

at the date of such proof of disability will pay to the insured * * *” total 

disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
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Actions by Frederick J. Corbett against the Phoenix Mutual Life Insurance 
Company. Judgment for defendant. 

Charles T. Corey, of New York City, for plaintiff. 

Platt, Taylor & Walker, of New York City (Frank A. Fritz, of New York 
City, of counsel), for defendant. 

Perre, J. 

Three separate actions are brought by plaintiff to recover upon three policies 
of life insurance issued to him by defendant. The policies are as follows: 
(1) No. 43534, issued October 1, 1923; (2) No. 440401, issued January 1, 1925; 
(3) No. 520984, issued July 23, 1927. The provisions of each policy, with respect 
to the payment of benefits in the event of total and permanent disability, are the 
same. 

So far as material here, each policy, after making provision for. payment 
upon proofs of death, further provides: “and, under the provisions of section 
21 hereof, the company will pay to the insured during permanent and total dis- 
ability an income of * * * a month and will waive the payment of premiums 
hereunder during such disability”. 

Section 21, entitled “Provision for Permanent Total Disability,” provides: 
“(a) Life Income Payable Monthly and Waiver of Premiums. If due proofs 
shall be received at the Home Office of the Company that the insured hereunder 
* * * has, through sickness * * * become totally and presumably per- 
manently incapacitated from engaging in any gainful occupation, the Company 
will, during the lifetime of the insured and while such total disability continues, 
waive each subsequent premium hereunder as it shall become due, and, beginning 
at the date of receipt of such proof of disability, will pay to the insured or 
assigns the monthly income described on the first page hereof.” 

Section 21 further provides: “(e) Disability Accepted as Total and Per- 
manent. Total disability will be presumed to be permanent whenever it has existed 
continuously for a period of at least six months. Without prejudice to any other 
causes of disability the total and permanent loss, through sickness or accident, 
of the use of both hands or of both feet, or of one foot and one hand, or of the 
sight of both eyes, shall constitute permanent total disability.” 

The evidence submitted by plaintiff tends to show that on July 18, 1931, he 
became, in fact, totally and permanently disabled as a result of chronic, infectious 
sinusitus, and chronic, multiple infectious arthritis. It is also shown that on 
February 4, 1932, plaintiff wrote to defendant stating the facts as to his disability, 
and making claim for benefits. The communication was received at the home office 
of the defendant on February 17, 1932. Whether it constitutes “due proof” is 
inconsequential, for the reason that the defendant acted upon it, approved the 
disability benefits, paid the sum, and waived the payment of future premiums. 


Plaintiff contends that the disability benefits commenced from the date of 
total disability, to wit, July 18, 1931, and these actions are brought to recover 
the monthly payments under each policy for the period beginning July 18, 1931, 
the date when disability began, and ending February 17, 1932, the date when the 
defendant company received notice or proof of claim. Defendant, on the other 


hand, submits that plaintiff is not entitled to recover any benefits for any period 
before February 17, 1932. 


The language of both clauses above quoted is clear and free from ambiguity. 
It admits of but a single interpretation upon the facts of this case. 


{1] “Total, permanent disability” is defined and divided in two classes by 
clause “(e).” The loss of certain members conclusively establishes permanent, 
total disability. Any other disease or affliction must first be proven to constitute 
total and permanent disability; but, where the total disability has existed “con- 
tinuously for a period of at least 6 months,” it will be presumed to be permanent. 
The ailment from which plaintiff is suffering falls within the latter classification. 
The very nature of plaintiff’s condition makes it impossible to determine whether 
it would totally disable plaintiff permanently, unless sufficient time elapses, which 
this policy fixes at six months. There might be a marked improvement within 
that period, and in that case, what appeared at the beginning to be a permanent 
disability would prove to be but temporary. It is for that reason that disability 
provisions in life insurance policies almost generally, although variously, provide 
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that a total disability shall not be presumed to be permanent unless it has 
continued for a stated time. 

Therefore, plaintiff could not submit proofs to the company that he was 
suffering from a presumably total and permanent disability until six months 
had expired from July 18, 1931. The earliest time when plaintiff could make his 
claim was on January 18, 1932. Plaintiff actually wrote to defendant on Feb- 
ruary 4, 1932. Although plaintiff's communication was sent a few days after 
six months had passed, yet the fact that he waited six months before he notified 
the company of his claim establishes that plaintiff himself understood that he 
could not assume, within the six months, that his total disability would be 
permanent. 

[2] This brings us to the decisive point. The policy provides that: “Jf due 
proofs shall be received at the Home Office of the Company * * *, the Company 
will, during the lifetime of the insured and while such total disability continues, 
waive each subsequent premium hereunder as it shall become due, and, beginning 
at the date of such proof of disability, will pay to the insured * * *, ” 

There can be no logical dispute about the meaning of the above provisions, 
In the first place, the face of the policy states that the monthly payments will be 
made “under the provisions of section 21 hereof.” Reference to section 21, 
which is found on page 3 of the policy, is hereby expressly made. And, 
secondly, the payments, by the exact terms of section 21(a), are to begin only “if” 
proofs shall be received by the company, and “beginning at the date of the receipt” 
thereof. Also, the premiums which the company will waive are those that are 
“subsequent” to the receipt of proofs. 

It follows that defendant was under no obligation to make. any benefit 
payments, or to waive any premiums, until February 17, 1932, which was the 
date when it received plaintiff’s claim. Plaintiff’s right did not accrue until said 
date. The receipt of proofs of claim by the company is a condition precedent 
to the liability of the company to make benefit payments. The payments and 
the waiver of the premiums are not dependent upon the existence of presumptive 
permanent disability, as a physical fact, from the date of its commencement. 
What imposes liability, and grants a corresponding right, is the actual receipt 
of proofs of the disability as presumably permanent, upon the ground that it has 
continued for six months. If no such proof were ever furnished, the company’s 
said liability would never begin. Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 52 S. Ct. 230, 76 L. Ed. 416. The recent case of Perlman v. New York 
Life Ins. Co., 234 App. Div. 359, 254 N. Y. S. 646, decided by the Appellate 
Division, First Department, on January 15, 1932, is a direct authority upon the 
propositions involved at bar. See, also, Ginell v. Prudential Ins. Co., 237 N. Y. 
554, 143 N. E. 740, reversed without opinion upon the dissenting opinion in the 
Appellate Division, Third Department, which is reported in 205 App. Div. 494, 
200 N. Y.-S. 261. 

Judgment is hereby granted in favor of defendant. 


AIELLO v. PRUDENTIAL INS. CO. OF AMERICA (two cases). 
Supreme Court, Herkimer County. June 3, 1932. 


259 New York Supplement 335. 
1. INSURANCE. 

Defendant, in action on accidental death policy, held entitled to bill of par- 
ticulars, stating specific kind, means, time, and locality of poisoning alleged to 
have caused insured’s death. 

Plaintiff alleged that insured’s death resulted solely from “mushroom 
poisoning or poisoning,” while proofs of death assigned acute gastritis, 
toxemia, and eating of poisonous or decayed mushrooms as contributing 
causes of death. 

(For other cases, see Insurance, Dec. Dig. § 644.) 


Actions by Caroline Aiello and by Caroline Aiello, individually and as ad- 
ministratrix of the estate of Natale Aiello, deceased, against the Prudential In- 
surance Company of America. On defendant’s motion for a bill of particulars. 

Motion granted. 
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Edmond J. Fitzgerald, of Utica (Salvator J. Capecelatro, of Utica, of coun- 
sel), for plaintiff. 

Foley & Guile, of Utica (Woodward W. Guile, of Utica, of counsel), for 
defendant. 

Dow LIne, J. 

It is alleged in the complaint: 

“* * * That on or about September 8th, 1930, the defendant for a good 
and valuable consideration executed and delivered to said Natale Aiello a certain 
policy or certificate of insurance No. 1052972 for $1,000.00 face amount payable 
on the death of the assured. That said policy in addition to the amount payable 
on the death of the assured carried an additional accidental death benefit pro- 
vision in the amount equal to the life clause, to wit $1,000.00. That by virtue of 
said policy the defendant promised to pay to Caroline Aiello, beneficiary, the 
additional amount equal to the face amount immediately upon receipt of due 
proof that the death of the insured during the continuance of said policy, while 
there was no default in the payment of premium, as a result directly and in- 
dependently of all other causes of bodily injury effected solely through external, 
violent and accidental means of which there was a visible contusion or wound on 
the exterior of the body and that such death occurred within ninety days after 
the accident. * * * That on or about November 12th, 1930, and during the 
valid continuance of said policy, the insured Natale Aiello died solely by reason 
of external, violent and accidental means of which there was a visible wound or 
contusion on the exterior of the body. That said death occurred within all pro- 
visions of the policy whereunder the defendant had agreed to pay the accidental 
death benefit provision. That said manner of death was not within any of the 
exceptions in the accidental death provision of said policy. 

“That after the death of said Natale Aiello and on or about the 24th day of 
November, 1930, the plaintiff, Caroline Aiello duly presented and furnished to the 
defendant due proof of the death of the insured and of the manner thereof. 
* * *” 

The complaint, in action No. II, contains allegations similar to those quoted 
from the complaint in action No. I, except that the policy mentioned in action 
No. II is for $500, and was issued May 5, 1930. 

The defendant has answered in both actions, denying liability for the payment 
of the accidental death benefits for which recovery is sought upon the ground that 
the insured, Natale Aiello, did not die of “bodily -injuries solely sustained through 
external, violent and accidental means” according to the policy conditions. An- 
other defense is pleaded in each action which need not now be considered. 

Defendant moves for a bill of particulars as follows: 

“1, Whether Natale Aiello, referred to in the complaint, died of mushroom 
poisoning or other poisoning. 

“2. If the answer to the first, demanded particular is ‘mushroom poisoning,’ 
then whether said Natale Aiello partook of and ate said mushrooms or some 
portion thereof. 

“3. If the answer to the first demanded particular is ‘mushroom poisoning’ 
and the answer to the second demanded particular is that the said Natale Aiello 
partook of and ate said mushrooms or some portion thereof, then 

“(a) The place from whence and the date on which the mushrooms referred 
to in the complaint were obtained. 

“(b) The particular kind or species of said mushrooms. 

“(c) The particular poisonous qualities and characteristics of said mushrooms. 

“(d) The particular place where and the precise day and hour upon which 
the said Natale Aiello partook of and ate said mushrooms. 

“(e) The approximate quantity or amount of said mushrooms which the said 
Natale Aiello partook of and ate. 


“(f) Whether said mushrooms were raw or cooked at the time the same 
were partaken of and eaten by said Natale Aiello. 

“(g¢) If said mushrooms were cooked, the method used in cooking the same. 

“(h) Whether or not other foods and liquids were consumed by the said 
Natale Aiello at the time and place that he partook of and ate said mushrooms. 

“4. If the answer to the first demanded particular is ‘other poisoning,’ then 
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“(a) The place from whence and the date on which such ‘other poison’ was 

obtained. 

The particular kind of such ‘other poison.’ 

The particular poisonous qualities and characteristics of such ‘other 
poison.’ 

“(d) The quantity of such ‘other poison.’ 

“(e) Whether such ‘other poison’ was administered internally to said Natale 
Aiello and if so, the place and the day and hour of the administration thereof. 

“5. The particular wounds or contusions upon the exterior of the body of the 
said Natale Aiello, with the number of each wound or contusion and the exact 
location or locations thereof on said body. 

“6. The particular place where the said Natale Aiello was at the time of 
his death and the day and hour thereof.” 

{1, 2] Plaintiffs allege that the death of the assured, Natale Aiello, “resulted 
solely through accidental, violent and external means, to wit, mushroom poison- 
ing or poisoning.” From this allegation one cannot determine definitely whether 
the insured’s death was caused solely by some form of mushroom poisoning or 
from some other kind of poisoning. 

The plaintiffs say that they gave the cause of death in the proofs of death, 
and that this is all-sufficient. The proofs of death assign the cause of death as 
follows: “Contributory Causes—(a) Acute Gastritis and Toxemia. (b) Eating of 
poisonous or decayed mushrooms.” Gastritis is the inflammation of the stomach, 
especially of its mucous membrane, while toxemia is a form of blood poisoning. 
From this information, defendant cannot determine what plaintiffs will claim was 
the exact cause of death. If the death resulted from a combination of gastritis, 
toxemia, and mushroom poisoning, plaintiffs cannot recover. The poisoning, what- 
ever it was, must have been the sole procuring cause of death. Even if the proofs 
of death gave mushroom poisoning as the sole procuring cause of death, they 
would not impair defendant’s right to a bill of particulars. “The object of a bill 
of particulars is to confine the plaintiff to the items contained in it. * * * The 
preliminary proofs and adjustment of loss do not accomplish the same purpose.” 
Cockroft v. Atlantic Mutual Insurance Company, 22 N. Y. Super. Ct. (9 Bosw.) 
681, 682. A bill of particulars “serves merely to explain and make definite the 
allegations set forth in the pleading, and thus limits the proof to be offered at 
the trial.” Harmon v. Alfred Peats Co., 243 N. Y. 473, 476, 154 N. E. 314, 315. 

Defendant is entitled to know the specific kind of poisoning plaintiffs will 
claim was the sole procuring cause of insured’s death. If plaintiffs assign mush- 
room poisoning as the sole procuring cause of death, they will not be required to 
designate the particular kind of mushroom which caused such poisoning. But they 
will state the means by which the poison penetrated the body of the insured, 
whether by eating, by administration, or by contact, also the date when, and 
locality where, the insured suffered such poisoning. 

If plaintiffs assign some poisoning other than mushroom poisoning, they will 
state the specific kind of poisoning, the means by which it penetrated the body 
of the insured, whether by eating, by administration, or by contact, also the date 
when, and the locality where, the insured suffered such poisoning. To this extent, 
only, need the plaintiffs particularize. The furnishing of these details will narrow 
the issues and prevent surprise upon the trial. Elman v. Ziegfeld, 200 App. Div. 
494, 497, 193 N. Y. S. 133. 

The charge of defendant’s lack of good faith in making this motion collapses 
upon the body of this decision. , 

Ordered accordingly, with $10 costs of motion, in one case only. 


RUSSELL v. OWEN et al. No. 111. 
Supreme Court of North Carolina. Oct. 5, 1932. 
165 Southeastern Reporter 687. 
1. INSURANCE. 


Proceeds of life policies, assigned to insurer as security for loans, became bene- 
ficiary’s property, subject to insurer’s claims, on insured’s death (Const. art. 10, § 


7; C. S. § 6464). 
(For other cases, see Insurance, Dec. Dig. § 17934.) 
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Appeal from Superior Court, Vance County; Grady, Judge. 

Proceeding by E. T. Russell, administrator of the estate of D. S. Owen, de- 
ceased, against Violet Russell Owen and others, for sale of land to pay debts of 
intestate. From a judgment against named defendant, plaintiff and named defend- 
ant appeal. 

Reversed. 

This is a special proceeding for the sale of and to create assets for the pay- 
ment of the debts of plaintiff’s intestate, as set out in the petition. 

Defendants, heirs at law of plaintiff’s intestate, in their answer to the petition, 
deny that the estate of said intestate is indebted to his widow, Violet Russell Owen, 
in the sum of $7,269.93, as alleged therein. 

The proceeding was transferred to the civil issue docket of the superior court 
of Vance county for trial of the issues raised by the pleadings. C. S. § 758. 

When the proceeding was called for trial, judgment was rendered as follows: 

“This cause came on for hearing at the March Term, 1932, of the Superior 
Court of Vance County, whereupon a jury trial was waived, and it was agreed by 
and between the parties that the presiding Judge might hear the evidence, find the 
facts, and render judgment thereon, as in his opinion the facts would justify. 

“Thereupon evidence was offered by both the plaintiff and the defendants, and 
the facts found by the Court as follows :— 

“1, Delagnier S. Owen, the former husband of Violet Russell Owen, is dead; 
E. T. Russell has qualified as Administrator upon his estate, and the defendants 
other than Violet Russell Owen, are the only heirs at law of the said Delagnier S. 
Owen, deceased. 

“2. On March 13, 1929, Delagnier S. Owen borrowed from the Equitable Life 
Assurance Society of the United States the sum of $6,000.00, for which he and his 
wife, Violet Russell Owen, executed their bond of said date, which bond is made 
a part of this finding of fact. It is stipulated in said bond that all of the terms, 
covenants, conditions, provisions, stipulations and agreements made by the said 
Owen and wife in a deed of trust collateral thereto, are made a part of said bond 
to the same extent and of the same effect as if the same were fully set forth therein. 

“In order to secure said bond, on the same date, the said Delagnier S. Owen 
and wife executed to J. F. Zollicoffer, Trustee, a deed of trust on certain lands be- 
longing to the said Delagnier S. Owen, situate in Vance County, which deed of 
trust appears of record in Book 113, at page 410, in the office of the Register of 
Deeds of Vance County, and is made a part of this finding of fact. 3 

“It is provided in said deed of trust that the Equitable Life Assurance Society 
of the United States should issue a policy of insurance upon the life of the said 
Delagnier S. Owen in the sum of $6,000.00, with Violet Russell Owen as beneficiary 
therein; and it is further provided in the 10th article of said deed of trust: ‘That 
if the said policy of life insurance be still in force, said loan and this deed of trust 
shall become immediately due and payable upon the death of the insured, and the 
party of the third part (the Life Assurance Society) shall apply toward the pay- 
ment thereof the amount due from it under the terms of said policy, and pay over 
the balance, if any, to such person or persons as may be legally entitled thereto.’ 

“3, A policy of insurance was issued by said Equitable Life Assurance Society of 
the United States as hereinbefore stated, which policy was dated April 1, 1929, and 
payable in the event of the death of Delagnier S. Owen to his wife, Violet Russell 
Owen. Said policy contains the following stipulation: ‘With the right to the in- 
sured to change the beneficiary or assign this policy.’ 

“The said policy was thereupon assigned by the said Delagnier S. Owen and 
Violet Russell Owen to the Equitable Life Assurance Society of the United States 
as security for the loan of $6,000.00. 

“The policy of insurance, the assignment thereof, and attached papers are all 
made a part of this finding of fact. 

“4. On June 11, 1929, Delagnier S. Owen borrowed from the Equitable Life 
Assurance Society of the United States the further sum of $2,000.00, and on said 
date he and his wife executed their bond in the same language and with like pro- 
visions as contained in the first bond hereinbefore referred to; said bond also con- 
tained provision for the issuance of a policy of insurance upon the joint lives of 
Delagnier S. Owen and Violet Russell Owen, payable to the survivor, in the sum 
of $2,000.00; said bond was secured by a deed of trust duly executed by the said 
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Owen and wife to J. F. Zollicoffer, Trustee, which deed of trust appears of record 
in Book 113, at page 432, in the office of the Register of Deeds of Vance County 
and is made a part of this finding of fact. 3 

“5. Thereupon in conformity with the provisions of said deed of trust, the 
said Equitable Life Assurance Society of the United States issued its policy of in- 
surance in the sum of $2,000.00, upon the joint lives of Delagnier S. Owen and 
Violet Russell Owen, payable to the survivor of them, and in said policy it is stip- 
ulated that the right to the insured jointly to change the beneficiary or assign the 
policy is reserved. 

“Thereupon said policy was duly assigned by the said Owen and wife to the 
said Equitable Life Assurance Society of the United States, which assignment is 
made a part of this finding of fact. 

“Tt will be noted that both deeds of trust contain the provision that in the event 
of the death of the insured the proceeds from said policies shall be applied to the 
payment of the debt secured thereby, and the balance paid over to the person en- 
titled thereto. 

“6. Delagnier S. Owen was killed in an automobile wreck on December 26, 
1930, and thereupon the Equitable Life Assurance Society of the United States 
paid to itself the full amount due on said two bonds, and marked the same ‘Can- 
celed’; and paid over to Violet Russell Owen the balance due under said policies 
over and above the amount of said bonds, with accrued interest. 

“7. It is alleged by the defendant, Violet Russell Owen, that the amount due on 
said bonds, to-wit: $7,269.93, which was paid out said insurance money, was her 
property, because she was named as beneficiary in said two policies of insurance, 
and she prays the Court to enter a decree that she is subrogated to the rights of 
the insurance company under said two deeds of trust, or if the Court is not of that 


opinion, that she be declared an unsecured creditor of her husband’s estate in said 
amount.” 


The court was of opinion upon the foregoing facts that Violet Russell Owen 
is not a creditor of the estate of her husband, Delagnier S. Owen, deceased, in the 
sum of $7,269.93, and is therefore not entitled to be subrogated to the rights of the 
Equitable Life Assurance Society of the United States under the deeds of trust 
executed by her said husband to J. F. Zollicoffer, trustee. 


From judgment in accordance with this opinion, the plaintiff and the defend- 
ant, Violet Russell Owen, appealed to the Supreme Court. 

D. P. McDuffee, of Henderson, for appellant E. T. Russell. 

J. A. Spence, of Asheboro, for appellant Violet Russell Owen. 

J. M. Peace, of Henderson, for appellees heirs at law. 

Connor, J. 

[1] In both the policies of insurance issued by the Equitable Life Assurance 
Society of the United States, on the life of her husband, Delagnier S. Owen, the 
defendant Violet Russell Owen, his wife, was named as beneficiary. She was so 
named at the date of the issuance of the policies. In each policy the right to 
change the beneficiary at any time while the policy was in force, in accordance with 
its terms and provisions, was reserved to the insured. In neither case, however, 
was this right exercised or attempted to be exercised by the insured while the pol- 
icy was in force. Therefore, at the death of the insured, the proceeds of both pol- 
icies, but for the assignments executed by both the insured and the beneficiary, were 
payable to Violet Russell Owen, as the beneficiary named in the policies. Her right 
to the proceeds of the policies, while contingent during the life of her husband upon 
a change by him of the beneficiary, became vested at his death. 

In Parker v. Potter, 200 N. C. 348, 157 S. E. 68, 71, it is said: “This propo- 
sition calls for a determination of the deceased wife’s interest in the contract. Was 
it vested or contingent? If she had an unconditional vested right, her status was 
such that the insured could not destroy her interest without her consent except as 
he could destroy his own right or interest by a forfeiture of the policy. Conigland 
v. Smith, 79 N. C. 303, modified in Hooker v. Sugg, 102 N. C. 115, 8 S. E. 919, 3 
L. R. A. 217, 11 Am. St. Rep. 717. In an ordinary policy of life insurance, the 
beneficiary acquires a vested interest from the time the insurance takes effect, if in 
the contract, there is no stipulation reserving to the insured a right to change the 
beneficiary, assign the policy, or divert the proceeds, unless the language of the 
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policy is inconsistent, with a vested interest. Herring v. Sutton, 129 N. C. 107, 39 
S. E. 772; Lanier v. [Eastern Life] Ins. Co., 142 N. C. 14, 54 S. E. 786; Wooten v. 
Grand United Order of Odd Fellows, 176 N. C. 52, 96 S. E. 654; Lockhart v. [Pilot 
Life] Ins. Co., 193 N. C. 8, 136 S. E. 243. This principle, however, does not pre- 
vail where the right or interest of a particular beneficiary is subject to be changed 
or to be defeated under the terms of the contract by which it was created. Wooten 
y. Grand United Order of Odd Fellows, supra; Pollock v. Household of Ruth, 150 
N. C. 211, 63 S. E. 940. If thus subject to be changed or defeated, the interest oi 
the beneficiary is not property but a mere expectancy, which cannot ripen into a 
yested interest before the death of the insured.” 

In the instant case, no change of beneficiary having been made by the insured 
while the policies were in force, the interest of Violet Russell Owen, as beneficiary 
named in each policy at the time it was issued, ceased to be contingent upon the 
death of the insured; upon his death, it ripened into a vested interest, with the re- 
sult that, subject only to the rights of the creditor of the insured, the Equitable Life 
Assurance Society of the United States, under the assignments executed while the 
policies were in force, by both the insured and the beneficiary, the proceeds of the 
policies became and were the property of Violet Russell Owen, free from all the 
claims of the representatives of her husband or any of his creditors (Const. of N. 
C.,, art. 10, § 7, C. S. § 6464; Pearsall v. Bloodworth, 194 N. C. 628, 140 S. E. 303), 
except the claims of the Equitable Life Assurance Society of the United States, as 
assignee of the policies. In Pearsall v. Bloodworth, supra, it is said there is a well- 
recognized distinction in law between the assignment of a policy and a change of 
beneficiary, certainly where the policy itself delegates the power to change the 
beneficiary at the optioh of the insured. In the instant case, the claim of the Equit- 
able Life Assurance Society to the proceeds of the policies was as assignee and 
not as beneficiary. 

[2] The policies were assigned by the insured and the beneficiary, jointly, to the 
Equitable Life Assurance Society, as additional security for bonds executed by the 
insured as principal, and the beneficiary as surety. These bonds were also secured 
by deeds of trust on lands owned by the insured. After the death of the insured, 
the bonds were paid out of the proceeds of the policies of insurance. Thus the 
property of the surety, with her consent, was applied to the payment of the bonds 
on which the insured was liable as principal. By reason of these facts, the defend- 
ant Violet Russell Owen became a creditor of the estate of her husband, plaintiff’s 
intestate, in the amount due on the bonds, and paid out of her property, to wit, $7,- 
269.93. As such creditor, she is entitled to be subrogated to all the rights of the 
Equitable Life Assurance Society under the deeds of trust which Delagnier S. 
Owen had executed to convey the bonds secured thereby. C. S. § 3964, and cases 
cited. 

There is error in the judgment with respect to the rights of Violet Russell Owen 


as a creditor of the estate of plaintiff’s intestate. For this reason, the judgment is 
reversed. 


NEW YORK LIFE INS. CO. v. CLUTTS. No. 23340. 
Supreme Court of Ohio. June 15, 1932. 
Rehearing Denied. 

182 Northeastern Reporter 500. 


1. INSURANCE. NT, 3 ; 
Policy became effective on effective date provided for by policy immediately 
over signature of company’s authorized officers, regardless of date of delivery 
and repugnant clauses in application. 
(For other cases, see Insurance, Dec. Dig. § 175.) 
2. INSURANCE. 


Where premium has been paid, delivery may be effected by mailing policy to 
agent. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
3 _ Syllabus by the Court. 
1. Where a provision in an accident and death policy of insurance recites 
that it takes effect as of the 12th day of March, 1930, which provision appears 
immediately over the signature of the authorized officers of the insurance com- 
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pany, such policy becomes effective March 12, 1930, regardless of the date of 
delivery and of repugnant clauses contained in the application for insurance. 

2. The facts disclosed by the record show that there was a delivery within 
the terms of the policy in this case. ? 

Error to Court of Appeals, Lawrence County. 

Action by Elizabeth Clutts against the New York Life Insurance Company 
Judgment for plaintiff was affirmed by the Court of Appeals, and defendant brings 
error.—[By Editorial Staff.] 

Affirmed. 

This action was originally filed in the court of common pleas of Lawrence 
county. In that action the defendant in error here was the plaintiff, and the 
plaintiff in error was the defendant. 

_The suit was brought by Elizabeth Clutts, the beneficiary under a combined 
accident and death policy of insurance, claimed by her to have been issued by the 
New York Life Insurance Company on the life of George E. Kurtz, by the terms 
of which policy the insurance company agreed to pay her $2,000 upon the death 
2000 who died on March 21, 1930. She prayed for a judgment in the sum of 
_ The insurance company admitted the issuance of the policy, but claimed that 
it did so pursuant to a written application made to it by Kurtz, in which appli- 
cation it was agreed that the insurance applied for should not become effective 
until the policy was delivered to and received by the applicant, and the first pre- 
mium thereon paid, and then only if the applicant had not consulted or been 
treated by any physician since his medical examination. 

The insurance company further claims that the policy was not delivered until 
March 17th, and that after his medical examination on March 7th, and before the 
policy was delivered, Kurtz had consulted and been treated by physicians for the 
cere that caused his death, and that the insurance thereby never became ef- 

ective. 

The insurance company further claims that the answers made by Kurtz to the 
questions submitted to him before the policy was issued are to be considered as 
continuing answers up to and until the time the policy was delivered, and that 
while these answers may have been true at the time they were made, they ceased 
to be true when applied to the conditions that obtained on March 17th, when, 
according to the claim of the insurance company, the policy was delivered. 

All these matters were traversed by the defendant in error in her reply, and 
she further pleaded that the insurance company had waived any claim it might 
have had by reason of the illness of the insured after the application for insur- 
ance was made, as it delivered the policy to him with knowledge of such illness. 


The case came on for trial, and at the conclusion of all the testimony the 
beneficiary made a motion for a directed verdict, whereupon the insurance com- 
pany also moved for a directed verdict. The trial court directed the jury to return 
a verdict for plaintiff for the amount sued for, which was done, and judgment 
entered on the verdict. Error proceedings were prosecuted in the Cotrrt of Appeals 
of Lawrence County, which court affirmed the judgment of the common pleas 
court, and this proceeding is brought here to reverse both courts. 

Louis H. Cooke, of New York City, and Arnold, Wright, Purpus & Harlor, 
of Columbus, for plaintiff in error. 

H. A. McCown, of Ironton, for defendant in error. 

STEPHENSON, J. 

As this court views it, the insurance company has no standing whatever im 
this case. It undertakes to plead a violation of a clause of a provision of the 
application. This court is of the opinion that the facts in this case do not bring 
it within the provision of this clause, and if they did the beneficiary was entitled 
to a verdict in her favor for the full amount of the policy, according to the 
terms of the policy. 

The insurance company insists that the insured is charged with a complete 
knowledge of every provision contained in his application; that if, after he has 
been examined and made application for his policy, and before the delivery of the 
policy, he is obliged to have medical attention, upon the delivery of the policy he 
must refuse to accept it and must direct the company to cancel it. 
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The provision in this application contains several clauses: 

First, immediately following the one complained of by the insurance com- 
pany, we find the following language: “Provided, however, that if the applicant, 
at the time of making this application, pays the agent in cash the full amount 
of the first premium for the insurance applied for in Questions 2 and 3 and so 
declares in this application and receives from the agent a receipt therefor on the 
receipt form which is attached hereto, and if the company, after medical exam- 
ination and investigation, shall be satisfied that the applicant was, at the time of 
making this application, insurable and entitled under the company’s rules and 
standards to the insurance, on the plan and for the amount applied for in Ques- 
tions 2 and 3, at the company’s published premium rate corresponding to the 
applicant’s age, then said insurance shall take effect and be in force under and 
subject to the provisions of the policy applied for, from and after the time this 
application is made, whether the policy be delivered to and received by the appli- 
cant or not.” 

Second, “That a receipt on the form attached as a coupon to this application 
form is the only receipt the agent is authorized to give for any payment made 
before the delivery of the policy.” 

Third, “That only the president, a vice-president, a second vice-president, a 
secretary or the treasurer of the company can make, modify or discharge con- 
tracts, or waive any of the company’s rights or requirements; that notice to or 
knowledge of the soliciting agent or the medical examiner is not notice to or 
knowledge of the company, and that neither one of them is authorized to accept 
risks or to pass upon insurability.” 

[1] It will be seen that if the insured complies with the latter clauses of this 
provision in the application, the clause depended upon by the insurance company 
to defeat the beneficiary is entirely neutralized. The final clause of this policy 
reads as follows: 

“This policy takes effect as of the twelfth day of March, nineteen hundred 
and thirty which day is the anniversary of the policy. 

“In witness whereof the New York Life Insurance Company has caused this 
contract to be signed this twelfth day of March, nineteen hundred and thirty.” 

The above is signed by the president, secretary, and registrar, and immediately 
above these signatures, and the clause just quoted, we find that the contract is 
made in consideration of the application and the payment in advance of $56.38, 
the receipt of which is acknowledged on the 12th day of March, 1930. 

[2] We are of opinion that it makes little or no difference when this policy 
was delivered, in view of these provisions. However, if delivery was necessary, 
according to the law as we view it and as announced by the Court of Appeals, 
the delivery of the policy was as a matter of fact made on March 15th. We are 
in complete accord with the law announced by the learned judge of the Court of 
Appeals, to the effcet that “where the premium has been paid delivery may be 
effected by delivery to the agent, and delivery to the agent is accomplished by 
placing the policy in the mails, directed to him.” 


We find no error in this case, and the judgment of the Court of Appeals is 
therefore affirmed. 


Judgment affirmed. 
Marshall, C. J., and Jones, Matthias, Day, Allen, and Kinkade, JJ., concur. 


HAYNES v. MIDLAND NAT. LIFE INS. CO. No. 7097. 
Supreme Court of South Dakota. Sept 14, 1932. 
244 Northwestern Reporter 110. 
1. INSURANCE. 


Until informed to contrary, insured had right to assume that policies issued 
were based on applications as made. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 
2. INSURANCE. 

Under provision that policies should be in force upon insurer’s approval of ap- 
plication “without changes or amendment,” effective date of policies, as respects 
computation of period covered by premium payments, held date of delivery and ac- 
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ceptance by insured of policy changed from application terms (Rev. Code 1919 § 
9340). 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Warren, J., dissenting. 

Appeal from Circuit Court, Davison County; Frank B. Smith, Judge. 

Action by Gracia F. Haynes against the Midland National Life Insurance Com- 
pany. From a judgment in favor of plaintiff and order denying a new trial, de- 
fendant appeals. 

Affirmed. 

Hanten, Hanten & Henrikson, of Watertown, for appellant. 

Mitchell, Zollman & Navin, of Mitchell, for respondent. 

Miser, C. 

On January 24, 1928, Almond L. Haynes, aged 45, and Gracia F. Haynes, his 
wife, aged 39, signed separate applications for life insurance in the Midland Na- 
tional Life Insurance Company. Each application for joint ordinary life insurance 
provided: “* * * 3. That there shall be no contract of insurance until this applica- 
tion has been received and approved at the home office, the policy issued and de- 
livered, and the full first premium as stipulated in the policy has been paid during 
my good health; provided, however, that if the said full first premium has been 
paid to the company’s agent at the time this application is made, and if the applica- 
tion is approved as made, without changes or amendments, the contract of insur- 
ance shall be in force, subject to the provisions of the policy applied for, on the 
date of approval at the home office. 4. In case of errors or omissions in this ap- 
plication, or in case the company is unwilling to issue a policy on the plan or in the 
amount applied for, the company is hereby authorized to amend this application, in 
the space entitled, ‘Corrections and Amendments’, and my acceptance of a policy 
based on the amended application, accompanied by a copy thereof, shall be a ratifi- 
cation of such changes and amendments.” 

On February 24, 1928, in the space entitled “Corrections and Amendments” on 
the application of Almond L. Haynes, the medical director of the company wrote 
“Table C,” indicating 75 per cent. increase in the mortality. In the like space on 
the application of Gracia F. Haynes, he wrote “Table A,” indicating an impairment 
amounting to 25 per cent. of the mortality rating. In the space entitled “Corrections 
and Amendments” on the application of Almond L. Haynes, appellant’s president 
and actuary wrote: “Accepted, rated ages 49—49, annual premium $374.73 without 
extended insurance.” He testified that the annual premium on a joint ordinary life 
policy of $6,500 payable to survivor, husband 45 and wife 39, was $293.15, whereas 
the annual premium on such a policy at the accepted ages of 49 and 49 was $374.73, 
an increase in the annual premium of $81.58. No notice was given to the Haynes- 
es at that time of the rating up of the applications or of the fact that they were 
accepted without extended insurance. On March 29, 1928, the agent of appellant 
company delivered the policies to the insured, this being their first notice of their 
rating up and of the increased premium. The three joint policies so delivered on 
March 29, 1928, and purporting to be signed on February 24, 1928, recited: “This 
policy is based upon the payment of premiums annually in advance, but if pre- 
miums be made payable in quarterly or semi-annual installments, any future in- 
stallments of the premiums for the current policy year, remaining unpaid at the 
maturity of the policy shall be considered an indebtedness to the company on ac- 
count of this policy. * * * If any premium be not paid when due, this policy shall 
be void and all premiums forfeited to the company * * *.” 

The premium stated in the body of two of the policies was the annual premium 
of $115.30; in the other the annual premium of $144.13. On the back of each policy 
the respective amounts of monthly, annual, semi-annual, and quarterly premiums 
were stated. In the applications which, by photostatic copy, were made part of 
the policies, the words “monthly with loan” were written with pen and ink in the 
blank following the printed words “annual premium.” 

At the time of the delivery of the policies on March 29, the agent of appellant 
obtained from the insured their signature on a promissory note in the principal 
sum of $6,500 and to real estate mortgages, assignments of the policy and of the 
rents of the real estate so mortgaged, as security for the payment of the $6,500 
loaned by appellant company to the insured. The promissory note provided for the 





Life] Haynes v. Midland National Life Ins. Co. 1285 


payment of the sum of $6,500 in 120 monthly installments “on the first day of each 
successive calendar momnth, beginning on the first day of July, 1928, each for the 
sum of One Hundred Seven and Eighteen One-Hundredths Dollars ($107.18) and 
each of said installments except the first which does not include interest, including: 
(A) A payment on account of principal * * *. (B) Interest * * *. (C) The reg- 
ular monthly premium of 

“Ten and 38—100 Dollars * * * on policy * * * numbered 36997 

“Ten and 38—100 Dollars * * * on policy * * * numbered 36998 

“Twelve and 97—100 Dollars * * * on policy * * * numbered 36999 issued 
by said Company * * * and assigned to said Company as collateral security for 
the payment of said loan.” 

In a letter from the company to the insured dated June 11, 1928, inclosing check 
for the balance of the $6,500 so loaned, appellant company explained its retention of 
$134.92 thus: “Prem. Policies of $6,500.00, March, April, May, June $33.73 Ea 
$134.92.” Thereafter on July 7, 1928, and again on August 6, 1928, the insured 
made payments of $107.18 each, thereby paying two monthly premiums. No pay- 
ment was made in September, 1928. On October 7, 1928, Almond L. Haynes died. 

Appellant company refused to make payment to the beneficiary under the pol- 
icies, claiming that the policy was not in effect at the time of his death, the seventh 
month, the month of grace (section 9340, subd. 2, R. C. 1919) having ended Sep- 
tember 24, 1928. From a judgment decreeing, inter alia, that the policies were valid 
and effective on October 7, 1928, the company appeals. 

Respondent, Gracia F. Haynes, contends that by the recital of an annual pre- 
mium and by the acknowledgment of receipt thereof in the policy, appellant is es- 
topped under section 1421, R. C. 1919, to claim that the full first year’s premium 
was not paid. She also claims that, by the execution of the note and mortgage, as- 
signment of policy, and assignment of rents, the premiums were in fact paid. 

The decision of respondent’s first contention is made difficult by the wording 
of the acknowledgment—if there was an acknowledgment of receipt within the 
meaning of section 1421. The decision of her second contention is made difficult 
by the conflict between the language of the policy and the language of the applica- 
tion which was part of the policy, and by the wording of the note which contains 
a promise to pay $6,500 in specified installments but which specified installments 
include the policy premiums in addition to the principal and interest on the $6,500 
loaned. These are not decided because respondent is otherwise entitled to prevail. 


Her third contention is that the effective date of the policy was March 29th 
and that the policy was in force for seven months from that effective date and was 
therefore in force at the death of Almond L. Haynes on October 7th. 


The finding of the trial court that the policy was delivered to the insured on 
March 29th and accepted by them on that date is supported by the preponderance 
of the evidence. No premium was paid prior to March 29th, and only by assuming 
that the delivery of respondent’s note paid the premium may a premium be said to 
have been paid on March 29th. Not until June 11th were the premiums for the 
first four months’ insurance withheld by appellant company. If there was to be 
“no contract of insurance” until “policy issued and delivered and full first prem- 
ium * * * paid,” as expressly provided in the third “condition” in the policy here- 
tofore quoted, there was no contract prior to March 29th unless appellant waived 
that condition. 

[1] Prior to March 29 there was no “acceptance” by the insured which, under 
the fourth “condition” heretofore quoted, was necessary to ratify the changes in 
the application which imposed upon insured an additional annual premium bur- 
den of $81.58. Until informed to the contrary they had a right to assume that the 
policies issued were based on the application as made. Until March 29th insured 
did not know of the increase in premium nor that the policies provided for an 
extended insurance. They were not bound by facts of which they had no knowl- 
edge. Lyke v. First National Life Ins. Co., 41 S. D. 527, 171 N. W. 603, 604. 

In Lyke v. First National Life Ins. Co., supra, respondent therein, the insur- 
ance company, made the following concession: “It is probably the rule of law that 
the insured, by reason of having paid the first annual premium, would be entitled 
to a full year’s insurance from the time the insurance went into effect, and that a 
second or further premium would not be due until such entire year had expired. 
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This is the doctrine announced in McMaster v. New York Life Ins. Co., 183 U, 
S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Halsey v. American Central Life Ins. Co., 258 
Mo. 659, 167 S. W. 951; Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 80 
P. 213.” Accepting that as the correct rule of law, this court held that, notwith- 
standing a policy provision that premium should be payable annually in advance on 
the 12th day of September of each year, the premium period payments should be 
computed from the date when the policy went into effect, which was the day the 


policy was dated and issued, September 21st, although the application was approved 
September 19th. 


However applicable to the facts of the Lyke Case the rule of law conceded 
and accepted therein, some courts deny its correctness. A careful review of 
the cases discussing the subject is found in Landrigan y. Missouri State Life 
Ins. Co., 211 Mo. App. 89, 245 S. W. 382, which is itself reviewed in 32 A. L. R. 
1256. The McMaster Case and the Halsey Case, referred to in the Lyke Case 
were mentioned in Wolford v. National Life Ins. Co., 114 Kan. 411, 219 P. 263 
264, 32 A. L. R. 1248, 1251. Referring to the policy contract in the case before it 
the Kansas court said: “There is no ambiguity in the contract in respect to the 
time of payment, which opens the way for interpretation by the court, and per- 
mits it to say that one of several dates mentioned was the time for which in- 
surance was to run, and measure the date of expiration. Decisions upon con- 
tracts of that character are cited wherein the provisions were liberally interpreted 
in favor of the insured, and among them are Halsey v. American Cent. L. Ins. 
Co., 258 Mo. 659, 167 S. W. 951; Stramback v. Fid. Mut. L. Ins. Co. 94 Minn. 
281, 102 N. W. 731; Prudential Ins. Co. v. Stewart, 6 A. L. R. 766, 150 C. C. A. 
272, 237 F. 70;McMaster v. New York L. Ins. Co., 183 U. S. 25, 46 L. Ed. 64, 22 
S. Ct. 10. But these are mainly cases where there were ambiguous provisions in 
the contract and where the times of payment were not definitely prescribed. Here 
the times of payment were unequivocally fixed in the contract.” 

The date from which life insurance premium periods are to be computed is 
the subject of an extensive note in 32 A. L. R. 1253, being an annotation to the 
Wolford Case, supra, and supplementing an annotation found in 6 A. L. R. 774. 
See, also Cooley’s Briefs on Insurance (2d Ed.) vol. 2, p. 1390 et seq. An ex- 
amination of the cases cited by appellant and respondent herein, as well as many 
of those reviewed in the foregoing annotations, reveals the importance of the 
terms of the policy in question and of knowing. whether deliverey of policy is or 
is not essential to completion of contract and whether a specific date is or is not 
provided in the policy for the payment of premium. An examination of those 
cases also discloses that those courts which appear to hold contrary to the rule 
conceded and accepted in the Lyke Case, the rule commonly referred to as the 
rule of the McMaster Case, base their holdings on the ground that parties are 
entitled to make their own contracts; that courts should not interpret into in- 
surance contracts cenditions contrary to those of the parties clearly expressed 
therein; that the time when a premium is due should be definite and therefore the 
date mentioned in the policy for the payment of premiums governs. 

Here the parties did not clearly express their intention in the policies. The 
policies are silent as to when any monthly payment of premium is to be made. 
The policies provide for an annual payment “on or before the 24th day of Feb- 
ruary in every year.” According to the note and the mortgage securing it, the 
premiums were to be paid on the Ist day of each month commencing with July 
lst; but, though appellant asks modification of the policies to show that monthly 
payments were intended, appellant pleads, and its secretary-treasurer testified, 
that the month of grace expired September 24th. Moreover, the insured did not 
pay the premiums on July Ist nor on August Ist but on July 7th and August 6th. 
Prior to the Ist of July, when the collection of premiums was a matter of book- 
keeping only, because appellant held unremitted funds of respondent, payments were 
not made on the 24th of February, March, April, or May nor on the Ist of March, 
April, May, or June, but on the 11th of June. When the language of the policies 
is considered in connection with exhibits introduced by appellant to show grounds 
for modification, the following questions suggest themselves: If the premium per- 
iods were by calendar months as indicated by the note, did appellant intend to waive 
payment for the period from February 24th to March Ist? If no premium was 
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charged for that fractional period for the reason that the policy was not then in 
effect, why should premium be charged from March lst to’March 24th when the 
policy was in effect no more during that period than from February 24th to March 
lst? If the first premium period was from February 24th to March 24th, was it 
appellant’s intention to collect for that monthly period if the policy was not in 
effect until March 29th? If the first premium period was from March Ist until 
April Ist, did appellant intend to collect an entire month’s premium if the risk be- 
gan on March 29th, thereby paying for thirty-one days’ insurance and receiving 
only two days of protection? 

Not only were the policies silent as to when any monthly payment of premium 
was to be made, but also they did not state definitely and positively when the pol- 
icies were to go into effect. The nearest approach thereto is in the third and fourth 
conditions heretofore quoted. Yet the applications were not approved as made with- 
out changes or amendments so as to bring them within the third condition and put 
them in force upon approval of the applications; nor is there any provision in the 
fourth condition that a subsequent ratification of changes in the applications, of 
which the insured was not advised, should put the policies in effect at an earlier 
date. 

In the McMaster Case, supra, the Supreme Court of the United States said: 
“We are dealing purely with the question of forfeiture, and the rule is that if pol- 
icies of insurance contain inconsistent provisions, or are so framed as to be fairly 
open to construction, that view should be adopted, if possible, which will sustain 
rather than forfeit the contract. Thompson v. Phenix Ins. Co., 136 U. S. 287, 34 
L. Ed. 408, 10 S. Ct. 1019; First National Bank v. Hartford F. Ins. Co., 95 U. S. 
673, 24 L. Ed. 563.” That rule was approved in Lyke v. Insurance Co., 41 S. D. 
527, 531, 171 N. W. 603, 605. See, also, 32 C. J. 1165, note 75; 14 R. C. L. p. 926, 
§ 103; Parham v. National Relief Assur. Co., 33 Ga. App. 59, 125 S. E. 519. Also 
as stated in Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 
90, 91, 68 L. Ed. 235, 31 A. L. R. 102: “The rule is settled that in case of ambiguity, 
that construction of the policy will be adopted which is most favorable to the in- 
sured. The language employed is that of the company and it is consistent with 
both reason and justice that any fair doubt as to the meaning of its own words 
should be resolved against it.” That rule has the approval of this court in Farm- 
ers’ & Merchants’ State Bank of Verdon v. U. S. Fidelity & Guaranty Co., 28 S. 
D. 315, 319, 133 N. W. 247, 36 L. R. A. (N. S.) 1152. 


In the recent case of Bergholm v. Peoria Life Insurance Co., 284 U. S. 489, 52 
S. Ct. 230, 231, 76 L. Ed. 416, the court says that this canon of construction—while 
both reasonable and just, since the words of the policy are chosen by the insurance 
company—“furnishes no warrant for avoiding hard consequences by importing into 
a contract an ambiguity which otherwise would not exist, or, under the guise of 
construction, by forcing from plain words unusual and unnatural meanings. * * * 
As long ago pointed out by this court, the condition in a policy of life insurance 
that the policy shall cease if the stipulated premium shall not be paid on or before 
the day fixed is of the very essence and substance of the contract, against which 
even a court of equity cannot grant relief.” 


[2] But here there was no day fixed for the payment of a monthly premium, 
and more than a monthly premium period had elapsed before the policy was put 
into effect by acceptance of it, in its amended form. Applying the foregoing prin- 
ciples to the facts in this case, the court is of the opinion that the court below com- 
mitted no error in ruling that the policy was still in force at the’ date of the death 
of the deceased. It was within the power of the insurance company, if it meant 
the policy to be in effect from the date of its approval by the company, to have 
said so. Instead, in the third “condition,” heretofore quoted, it provided that the 
contract should be in force on such date if the full first premium had been paid at 
the time of the application and “if the application is approved as made, without 
changes or amendments.” Not having clearly and definitely stated that the policies 
issued—however different from the policies applied for in increase of premium, 
deprival of extended insurance, or otherwise—should be in effect from February 
24th, the company must accept the consequences resulting from its own failure to 
state the contract definitely and clearly. There are many cases where insured has 
been held bound to pay for a full premium period though a considerable part of the 
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premium period had elapsed before the insurance was in force, but here at least an 
entire monthly premium period had elapsed before the insurance became effective. 
There was no quid pro quo whatever for the first month’s premium if the time was 
measured from the only date mentioned in the policy, February 24th. 

The judgment and order appealed from must be, and they are affirmed. 

Polley, Roberts, and Rudolph, JJ., concur. 

Campbell, P. J., concurs in the result. 

Warren, J., dissents. 


AMERICAN NAT. INS. CO. v. CALLAHAN. No. 2693. 


Court of Civil Appeals of Texas. El Paso. June 30, 1932. 
Rehearing Denied July 14, 1932. 
51 Southwestern Reporter (2d) 1083. 
1. INSURANCE. 

Evidence sustained finding that insured mailed letter notifying insurer he was 
totally and permanently disabled and entitled to have life policy premiums waived. 

Facts disclosed that the beneficiary, at the direction of the insured, 
on a certain day wrote a letter to the insurer for the purpose of getting 
the rest of the premiums on the insured’s life policy waived; that in the 
letter the insured advised the insurer that he had trouble with his legs, 
back, heart, and shoulders, and was unable to work; that such letter was 
duly mailed to the insurer at its home address, with proper return; and 
that the letter was never returned to the insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Words “furnish,” “due,” and “proof,” used in insurance policy, will be given 
ordinaty meaning in absence of meaning given in policy. 

Word “due,” as used in term “due proof,” in life policy refers to the 
time when the proof is to be furnished, rather than the sufficiency or 
conclusiveness of the proof to establish the facts. Literally, “proof” is the 
perfection of evidence. Generally, any fact or circumstance which leads 
the mind to the affirmative or negative of any proposition constitutes 
“proof.” 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Insured’s letter properly directed to insurer and mailed held sufficient to “fur- 
nish due proof” of insured’s disability, required under policy to waive premium 
payments. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. ek 

Evidence that insured was not disabled held insufficient to require submitting 
of totality and permanency of injury to jury. s 

Evidence that insured’s disability was not total and permanent did 
not require submission of such issue to jury because testimony to effect 
that witnesses saw insured shortly before his death and observed nothing 
to indicate any physical disability was purely negative in character, and 
came from witnesses who did not know insured was sick, and did not put 
insured’s total and permanent disability in issue, because, on occasions 
under which witnesses saw insured, there was nothing to test his health 
or ability to work. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE. 

Where acts insured performed to notify insurer of his disability were found, 
whether such acts satisfied policy requirements in furnishing due proof held for 
court. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from District Court, Dallas County; W. M. Taylor, Special Judge. 
Suit by Percival Korff Callahan against the American National Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
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Affirmed. 

C. J. Shaeffer and W. B. Handley, both of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellee. 

WALTHALL, J. 

On February 7, 1920, American National Insurance Company issued a life 
insurance policy on the life of Joseph M. Callahan, in the sum of $2,000, in which 
policy the plaintiff, Percival Korff Callahan, was named as beneficiary. The policy 
contained the following disability benefits: 

“After one full year’s premium shall have been paid and before default in the 
payment of any subsequent premium hereon, if the insured, prior to attaining the 
age of sixty years at nearest birthday, and while this policy is in full force, shall 
furnish due proof to the Company at its Home Office that he has become totally 
and permanently disabled by bodily injury or disease, so that he is, and presumably 
will be permanently, continuously and wholly prevented thereby for life from 
performing any work for compensation, gain or profit, or from following any 
gainful occupation, and that such disability has then existed continuously for not 
less than sixty days, the Company will grant the following benefits: 

“1. Waiver of Premium: The Company will, during the continuance of such 
disability, waive payment of each premium as it thereafter becomes due, com- 
mencing with the first premium due after receipt of said due proof of disability. 

“2. Life Income to Insured: Six months after the receipt of said due proof 
of disability the Company will pay to the insured if then living and such dis- 
ability still continue, the sum of Twenty Dollars, and a like sum monthly there- 
after during the life of the insured and the continuance of his disability.” 

Plaintiff brought this suit on said policy of insurance setting out the insur- 
ance policy in full; alleged that said policy became effective on February 7, 1920, 
and so remained until the death of the insured, which occurred on March 6, 1930; 
alleged the semi-annual payments of $30.30 during the period of ten years next 
following the date of the issuance of said policy to the death of the insured; 
alleged that, when said policy was written, the insured named his wife, Henrietta 
M. Callahan, as beneficiary, and that in 1929, at the request of the insured, and 
with the consent of the insurance company, plaintiff was substituted in said policy 
as beneficiary; that on February 6, 1930, the insured, Joseph M. Callahan, died 
from accidental injuries, as alleged; that the policy of insurance contains a grace 
period of one month whereby the policy is continued in force for one month 
from and after the date the premium falls due; that at the death of the insured 
the policy had a net value in excess of the premium necessary to maintain said 
policy in force at said time. 


Plaintiff alleged that the insured became totally and permanently disabled by 
disease, and was permanently, continuously, and wholly prevented thereby for 
life from performing any work for compensation, gain, or profit or from follow- 
ing any gainful occupation, which disability set in more than sixty days prior 
to the time the last premium became due, and that said disability began and 
continued while said policy was in force; that the insured was sick for several 
months prior to his death, and thereby totally disabled for some five months 
prior to his death, during which time the insured did no work of any kind, and 
stated in detail his physical condition. 


Plaintiff alleged that the insured made a detailed statement in writing in 
the form of a letter to defendant of his physical condition, in which he set out 
the facts in proof of his physical condition of disability, and sent same through 
the United States mail to defendant’s home office in Galveston, Tex.; that such 
due proof was duly received by defendant; that, by reason of such disability and 
proof, the insured, by the provisions of the policy, was not required to pay any 
further premiums on the policy, but that, by the terms of the policy, same 
remained in full force during such disability. 


Plaintiff pleaded in the alternative to the effect that, if the insured was not 
totally disabled, then he alleges that the insured was weak and feeble, and 
accidentally slipped and fell, striking his head, resulting in his death at the time 
alleged. 

Plaintiff sues to recover for the principal amount of the policy, interest, and 
attorney fees, and penalties. 
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Defendant answered by general demurrer, plea in abatement to the double 
aspect of plaintiff’s suit, general denial, and certain special pleas to the effect 
that the date of the policy was February 2, 1920; that the insured had borowed 
the full reserve of the policy on October 7, 1929; that the premium due February 
2, 1930, of $28.70, was not paid within the one month of grace allowed; that, 
by reason of the fact that the insured had borrowed the entire reserve value of 
$296 as shown in the policy, and promised to pay interest in advance on said 
loan which became due on the 2d of February, the automatic premium loan 
clause in the policy had no application, since the full cash or loan value had 
already been given the insured, and the month of grace had expired before the 
insured’s death on March 6, 1930, and the policy had lapsed. Defendant denied 
under oath that it had received the letter alleged to have been written and mailed; 
that no such proof as alleged had been furnished it at that time or at any time; 
defendant pleaded a set-off in the event plaintiff was permitted to recover. 


On special issues submitted the jury found: (1) Prior to his death on March 
6, 1930, the insured had become totally and permanently disabled, so that he was, 
and presumably would be, permanently, continuously, and wholly prevented 
thereby for life from performing any work for compensation, gain, or profit, or 
from following any gainful occupation; (2) The insured furnished due proof 
to defendant at its home office at Galveston, Tex., of his total and permanent 
disability; (3) that such disability had existed for more than sixty days prior 
to the furnishing of such proof; (4) that the death of the insured was caused 
by bodily injuries effected exclusively and wholly by external, violent, and acci- 
dental means. 

The sum of $700 is a reasonable attorney’s fee. 


The court in the judgment stated as a finding that defendant company, on 
October 7, 1929, made the insured a loan upon said policy in the sum of $296, 
with interest at the rate of 6 per cent. paid in advance until the due date of the 
next succeeding premium, the total amount due to be credited upon said loan 
being the sum of $321.16; that plaintiff duly and timely made demand upon 
defendant for payment of the amount due him under said policy more than 
thirty days prior to the filing of his petition herein, and that defendant denied 
liability and refused to pay his claim; the court concluded from such demand 
and refusal to pay that plaintiff was entitled to recover of defendant interest, 
penalties, and reasonable attorney fees, the interest due at the time of the trial 
being $158.65, the penalties due at the time of the trial being $201.46, and the 
reasonable attorney fees found to be $700, judgment was entered for plaintiff in 
the total sum of $3060.11, less the credit due of $321.16, or a net sum in favor 
of plaintiff of $2738.95, for which judgment was entered, with legal interest 
thereon from the date of the judgment. 


Defendant duly prosecutes this appeal. 
Opinion. 

[1] Appellant questions the sufficiency of the evidence to sustain the jury’s 
findings to the effect that appellee, Joseph M. Callahan, in January, 1930, and 
prior to the death of the insured, on March 6, 1930, by a letter written by the 
plaintiff and signed by the insured notified appellant that the insured had 
become disabled so that he would become permanently, continuously, and wholly 
prevented by reason of such disability for life from performing any work for 
compensation, gain, or profit, or from following any gainful occupation, and 
that he furnished due proof to appellant at its home office at Galveston, Tex., 
of such disability, and that such disability had existed for more than sixty days 
prior to the furnishing of such proof, as found by the jury. Without quoting 
his evidence, appellee testified to the effect that about the Ist of January, 1930, 
he wrote a letter at the direction of Joseph M. Callahan to appellant; that the 
letter was written for the purpose of getting the rest of the premiums on the 
policy waived; that in the letter the insured advised appellant that he had trouble 
with his legs, back, heart, and shoulders, was unable to work, unable to be about 
or get away from home; that most of the time he was unable to be out of bed, 
and was solely dependent upon his son for a living; and that said letter was 
duly mailed to appellant at Galveston, Tex., with his address in the upper left- 
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hand corner; and that said letter was never returned to Joseph M. Callahan. 
Appellant’s evidence is to the effect that such letter had never been received. 

Such proof as in the propositions furnished to appellant was necessary to 
make available to appellee the provisions of the “total disability benefits” pro- 
vided by the policy, and the waiver of the payment of the premium then 
becoming due. 

Appellant quotes largely from the evidence to show the negative of such 
findings that such letter was never written and mailed to it, and that such 
proof was never furnished. 

We can only say that the jury found such letter was written and mailed to 
appellee, and that such findings have support in the evidence. 

Conceding, as found by the jury, that such letter containing what: plaintiff 
said, as above stated; was written in the letter, was duly mailed to appellant as 
testified to by plaintiff, the question is presented, Did the writing of such letter 
“furnish due proof to the Company * * * that he (the insured) has become 
totally and permanently disabled by bodily injury or disease, so that he is and 
presumably will be permanently, continuously and wholly prevented thereby for 
life from performing any work for compensation, gain or profit, or from 
following any gainful occupation, and that such disability had then existed 
continuously for not less than sixty days,” as provided in the “Total Disability 
Benefits” clause of the policy, so as to make available to plaintiff the waiver of 
the payment of the premium that became due in February following said letter. 

The policy does not define “due proof” nor otherwise state the character 
or manner of making the due proof required, only the facts as stated in the 
policy, and furnished at the home office of the company at Galveston is required. 


[2] The question presented is difficult to determine satisfactorily. The policy 
provides that the insured, while the policy is in full forcé, shall “furnish due 
proof to the Company,” of the facts stated in the policy. Appellant submits 
that the letter does not “furnish due proof” of the necessary facts to waive the 
payment of the premium. In the absence of a meaning given the words, “fur- 
nish,” “due,” and “proof,” the words are given their usual meaning in ordinary 
language. “Furnish” is an indefinite term and vague in its signification, its 
meaning determined by the context in which it is used. 27 C. J. pp. 930, 931, 
where many definitions are given. We think that whatever information of facts 
was contained in the letter would be furnishing such information, as the word 
“furnish” is used in the policy. The meaning of the word “due” in the term 
“due proof” is determined by the connection in which it is used. It has been 
the subject of many decisions by the courts. As used here, we think it refers to 
the time when the proof is to be furnished rather than the sufficiency or 
conclusiveness of the proof to establish the facts. 

What circumstance or circumstances will amount to “proof” as used in the 
policy in its requirement that the insured “shall furnish due proof” of his 
disability to make available the waiver of premium provision is, likewise, not 
stated in the policy. As stated, the policy is silent as to what is meant. 

Taken literally, “proof” is the perfection of evidence. Proof is the result; 
evidence, the means for obtaining it. But, as in common use the end is often 
confounded with the means, so in language “proof” is often used as a synonym 
for evidence. In general, it has been said, any fact or circumstance which 
leads the mind to the affirmative or negative of any proposition constitutes 
“proof.” It has also been said that “proof is only a link in the chain of 
evidence.” 50 C. J. p. 720, and notes. 


On the subject of notice and proofs of loss in insurance, volume 33, Corpus 
Juris, p. 6, par. 648, it is said: Proofs of loss in insurance parlance are the more 
or less formal evidences given the company by insured or claimant under the 
policy of the occurrence of the loss, the particulars thereof, and the date neces- 
sary to enable the company to determine its liability and the amount thereof. 
They are not what is known in the law of evidence as “proof” or evidence for 
the consideration of the court or jury, and they do not stand for proof in court. 
Placing such proof of loss in the mail, properly addressed with proper postage, 
is deemed sufficient. 

[3] We have concluded that the letter, not verified, testified to by appellee, 
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properly directed, stamped, and mailed, was sufficient to “furnish due proof” of 
disability of the insured as provided in the policy, and, when received and ac- 
cepted, was sufficient to waive the payment of the premium as it thereafter be- 
came due, during disability. 

[4] Appellant contends that issue No. 1 of the court’s general charge is 
duplicitous, in that it submits to the jury to find whether Joseph M. Callahan 
“had become totally and permanently disabled so that he was, and presumably 
would be, permanently, continuously and wholly prevented thereby for life 
from performing work,” etc. Our courts have held such a charge is subject to 
the objection urged under our statute which requires that special issues shall 
be submitted distinctly and separately, one of which might be answered in the 
negative and the other in the affirmative, or vice versa; that is, a disability may 
be permanent but partial. Lumberman’s Reciprocal Ass’n v. Wilmoth (Tex. Com. 
App.) 12-S.W.(2d) 972, and cases cited. The error, however, becomes harmless, 
if the undisputed evidence discloses that the injury was total and permanent. 
Appellant refers to the testimony of two witnesses as showing the physical con- 
dition of Callahan during a period of from a few months before his death to the 
day of his death. One of the two witnesses had known Callahan for several 
years, had been in his place of business a few times, had no occasion to specially 
observe his physical condition, but saw him on the street and talked with him, 
and saw nothing unusual about him, nothing to indicate that he was physically 
disabled. The other witness saw Callahan at Callahan’s home on the day and 
shortly before his death; talked with him, and was with him in the house and 
the yard. Had never seen him before; saw him standing and walking, but saw 
nothing to suggest or indicate to the witness that he was physically disabled; 
heard Callahan fall in the bathroom and groan, called an ambvlance, and sent 
him to a hospital, where Callahan died within a short time. The evidence is 
purely negative in character, and its probative force, if any, is that they saw 
nothing to indicate that Callahan was physically disabled. 


[5] The evidence does not show that either witness had ever heard that 
Callahan was or claimed to be physically sick, weak, or disabled, and on the 
occasions under which they saw him there was nothing to test his health or 
physical strength or ability to work. 

We have concluded that the evidence was not of sufficient probative force 
to controvert the issue of Callahan’s total and permanent disability or to require 
its submission to the jury. 

[6-8] The term “furnished due proof,” as used in the policy and in the 
court’s charge, is used in its ordinary sense, and need not have been defined to 
the jury in the charge. We concur in appellant’s suggestion that, when the facts 
are found as to what was done in the effort to advise the insurance company of 
Callahan’s disability, it then was a question for the court in construing the con- 
tract to determine as a matter of law, and not an issue of fact for the jury, 
whether the provisions of the policy had been complied with in furnishing due 
proof to the company at its home office of his total and permanent disability. 
The court having rendered judgment in appellee’s favor, we must presume that 
the court construed the evidence and facts found as showing that appellant was 
furnished due proof of the disability required by the policy. 

[9] Appellant’s several points complaining of the argument of appellee's 
council do not, in our opinion, show reversible error. Nor was it improper, we 
think, for the court to instruct the jury not to mention or refer to, nor take into 
consideration in deliberating upon the evidence, any matter, fact, or circumstance 
other than the testimony adduced from the witness stand. The jury would cer- 
tainly understand that all matters stated, admitted, and agreed to as evidence 
in the trial, and in their presence and hearing, could be considered. 


While some of the matters discussed by us are not without some doubt as 
to their correctness, we have concluded that the record shows no reversible 
error. The case is affirmed. 

On Motion for Rehearing. , 

Appellant calls our attention to an error in copying the jury’s finding No. 
4. The jury found that the death of the insured was not caused by bodily in- 
juries effected exclusively and wholly by external and accidental means. In 
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a . : : “ ” 
stating the jury’s finding in the opinion, we inadevtently omitted the word not. 
We now here make the correction to have the finding read as found by the jury. 

With the correction made as stated, the motion in other respects is over- 
ruled. 


WICHITA FALLS PROTECTIVE ASS’N v. LEWIS. No. 12690. 
Court of Civil Appeals of Texas. Fort Worth. June 25, 1932. 
52 Southwestern Reporter (2d) 134. 
2, INSURANCE. 


Of two conflicting provisions in policy that favorable to insured will be 
enforced to exclusion of other. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 


Where application, not attached to, but referred to in, policy, provided that 
misrepresentations would invalidate policy, and policy provided that misrepre- 
sentations would avoid policy if made with fraudulent intent, latter clause pre- 
vailed, regardless of statute (Rev. St. 1925, art. 5049). 

Aside from fact of noncompliance with Rev. St. 1925, art. 5049, which 
requires policy to be accompanied by written, photographic, or printed copy 

of application and questions asked and answers thereto, and assuming 

that application became part of policy notwithstanding such noncompliance, 

rule applied that, when policy of insurance contains two conflicting pro- 
visions relating to liability of insurer, that favorable to insured will be 
enforced to exclusion of other. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4, INSURANCE. 


Implied finding that untrue statement respecting insured’s death, contained in 


application, was not made with fraudulent intent on part of insured or beneficiary, 
keld sustained by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
6. INSURANCE. 


That beneficiary informed insurer’s agent of insured’s former treatment for 


cancer, and was advised by agent not to mention it in application, held not 
chargeable to insurer. 


That agent advised beneficiary not to mention such fact in application 
for policy since trouble had passed was not chargeable to insurer in 
support of plea of estoppel or waiver, since it was not within scope of 
agent’s authority thus to practice legal fraud on his principal who had 
no knowledge from any other source that statement in application was 
untrue and who relied on agent to represent principal faithfully and with- 
out bias in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from District Court, Wichita County; Allan D.' Montgomery, Judge. 

Action by C. C. Lewis against the Wichita Falls Protective Association. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 


George & Brannan, of Wichita Falls, for appeHant. 

Bunnenberg & Nelson, of Wichita Falls, for appellee. 

DunkKLIN, J. 

The defendant, Wichita Falls Protective Association, an unincorporated 
association, with its principal office and place of busines in Wichita county, has 
appealed from a judgment for $700 rendered in favor of C. C. Lewis, plaintiff, 
on a life insurance policy issued by the defendant on the life of the plaintiff's 
wife, Mrs. Carrie Bess Lewis, in which the plaintiff was named as beneficiary. 

[1] The case was tried before the court without a jury, and since the record 
contains no findings of fact, with conclusions of law by the trial judge, every 
reasonable inference in favor of the judgment and having support in the record 
must be indulged. Si : 

The statement of facts shows that the policy sued on, which is designated 
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as a certificate of insurance, was issued on the 2d day of May, 1931, upon an 
application in writing for membership in the defendant association made on the 
same date in the name of Carrie Bess Lewis. In the policy Mrs. Carrie Bess 
Lewis was designated as a “member” of the association, and paragraph 3 of 
the policy reads as follows: “That said member agrees to the stipulation herein 
that this certificate shall only bind the Wichita Falls Protective Association, of 
Wichita County, to pay to the order of C. C. Lewis, husband, the sum of one 
dollar received from each member in good standing at the time of his or her 
death, said amount not to exceed $1000 should he or she die in good standing 
in the Wichita Falls Protective Association.” 

Mrs. Carrie Bess Lewis died on May 10, 1931, eight days after the policy 
was issued. The written application for the policy was on a printed form, the 
blanks in which were filled out by the plaintiff C. C. Lewis himself, who also 
signed his wife’s name thereto with her subsequent approval and ratification. At 
the time the application was made and the policy was issued, plaintiff paid to the 
defendant association the sum of $2, and by reason of that payment the policy 
was in force at the time of the death of the insured. 

The written application for membership made in the name of Mrs. Carrie 


Bess Lewis and addressed to the defendant association embodies the following: 
none 


“Physicians attended or consulted during 





last two years. 
‘pr. Address ee phi Soe 


I am not expecting surgical attention or anything to jeopardize my life except 
none 





—_——_————.. I am in good health and good physical condition except —, 
I understand that misrepresentation renders this application null and void. 

“Applicant Carrie Bess Lewis. Send premium notices to C. C. Lewis. Town 
or City Wichita Phone 4391. Remarks ———————. 

“Carrie Bess Lewis.” 

Among others, the policy embodies the following provisions: 

“This certificate Witnesseth that Carrie Bess Lewis is this day admitted a 
member of Group A of the Wichita Falls Protective Association of Wichita 
County, subject to the following conditions: 

“1, That the membership is based on the application, which application is filed 
in the office of the Wichita Falls Protective Association, and is made a part of 
this contract.” 

“It is also agreed that if any untrue statement or statements have been made 
with fraudulent intent in the application as to age, health, family history or any 
other question that would materially increase the risk assumed, this certificate 
becomes void and of no effect.” 

The testimony shows without controversy that Mrs. Lewis died as the result 
of cancer of the lungs, and that she had had symptoms of cancer in her system 
for more than two years prior to her death. Plaintiff, who was a witness on the 
trial, in effect admitted such to be true. ; 

It thus appears that the statement in the application that “I am in good 
health and good physical condition” was untrue; and one of the defenses made 
to the suit was that, since the same was false, and since the application was 
expressly made a part of the contract of insurance, the policy was voided under 
the further provision in the application reading: “I understand that misrepre- 
sentation renders this application null and void”; especially when read in con- 
nection with the provision in the policy that the membership of Mrs. Lewis in 
the association was based on her application; and no one not a member being 
entitled to insurance in the association. . 

The policy of insurance was not “accompanied by a written, photographic or 
printed copy of the application for such insurance policy or contract, as well as 
a copy of all questions asked and answers given thereto” as required by article 
5049, Revised Civil Statutes of 1925. The policy merely stated that it was based 
on the application, which was filed in the cffice of the defendant association. In 
Bankers’. Mutual Life Insurance Co. v. Betts (Tex. Civ. App.) 40 S.W.(2d) 
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935, it was held that, if the application is not indorsed and attached to the policy 
as provided by that article of the statutes, then it becomes no part of the 
contract between the parties, notwithstanding it may be referred to in the policy 
as a part thereof. And two other decisions are cited in support of that holding, 
to wit, National Live Stock Ins. Co. v. Gomillion (Tex. Civ. App.) 178 S. W. 
1050, and Southern Insurance Co. v. Nicholson (Tex. Civ. App.) 292 S. W. 569, 
in both of which cases writs of error were refused. See, also, Henry v. Phillips, 
105 Tex. 459, 151 S. W. 533. 

[2, 3] But, aside from those decisions, it is a well-settled rule that, when a 
policy of insurance contains two conflicting provisions relating to liability of the 
insurer, one of which is favorable to the insured, and one otherwise, then the 
one that is favorable to the insured will be enforced to the exclusion of the 
other. Brown v. Pallatine Ins. Co., 89 Tex. 590, 35 S. W. 1060; Security Ins. 
Co. v. Sellers-Sampson-Signor Motor Co. (Tex. Civ. App.) 235 S. W. 617; 
Supreme Lodge, K. P. v. Wilson (Tex. Civ. App.) 204 S. W. 891; Insurance 
Co. v. O’Bannon, 109 Tex. 281, 206 S. W. 814, 1 A. L. R. 1407. Therefore, if the 
application be read into and as a part of the policy, we have a contract of insur- 
ance with one provision that the policy will be void if the statement contained 
in the application that the insured was in good health and good physical condi- 
tion was untrue, and another provision to the effect that, although that statement 
was untrue, it would not invalidate the policy, unless made with a fraudulent 
intent. And that rule would operate in favor of the plaintiff, even in the absence 
of a compliance with the provisions of article 5049 of the Statutes. 

[4-6] According to the testimony of the plaintiff, at the time he signed the 
application for insurance he in good faith believed that his wife had fully re- 
covered from any probable symptoms of cancer for which she had been treated 
about two years before the application was made; and that at the time the 
application was presented to S. D. Harper, who as the agent of the defendant 
solicited the insurance, he informed that agent of the former treatment for 
cancer, and was advised by the latter not to mention it in his application since 
that trouble had passed. And further that at the time the application was made 
his wife apparently was in good health, and was actively engaged in the conduct 
of a millinery business in Wichita Falls, and that she and the witness both had 
scouted the idea that she had ever been afflicted with cancer, etc. There was 
further testimony which tended in some measure to corroborate that of the 
plaintiff. That testimony was sufficient to sustain an implied finding by the trial 
judge that the untrue statement contained in the application to the effect that 
Mrs. Lewis was then in good health and in good physical condition was not made 
with fraudulent intent on the part of either the plaintiff or his wife. And, if 
necessary to an affirmance of the judgment, we must imply a finding by the trial 
judge to that effect, notwithstanding there was other testimony which would have 
been ample to support a finding to the contrary. However, we concur in the 
contention made by appellant that the information which plaintiff said he gave 
Harper, the representative of the defendant, with reference to the former treat- 
ment of his wife for cancer, is not chargeable to the defendant in support of plain- 
tiff's plea of estoppel or waiver against it to urge the defense of falsity in the 
statement so made in the application; since, as a matter of law, it was not in the 
scope of the agent’s authority to thus practice a legal fraud upon his principal 
who had no knowledge from any other source that the statement was untrue, 
and who relied upon the agent to represent his principal faithfully and without 
bias in favor of the insured. Judd v. Lubbock Mutual Aid Association (Tex. Civ. 
App.) 269 S. W. 284, and authorities cited in the opinion in that case. 

For the reasons noted, all assignments of error are overruled, and the judg- 
ment of the trial court is affirmed. 
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AMERICAN NAT. INS. CO. v. CLEVELAND et al. No. 12679. 
Court of Civil Appeals of Texas. Fort Worth. May 14, 1932. 
Rehearing Denied June 18, 1932. 
52 Southwestern Reporter (2d) 327. 
1. INSURANCE. : 
Evidence that life insurer’s agents stated that premiums more than 30 days 
past due would be accepted and that beneficiary relied thereon held admissible. 
(For other cases see Insurance, Dec. Dig. § 664.) 
2 INSURANCE. : 
Evidence that premiums were delivered to wife of life insurer’s agent held 
admissible where insurer received such premiums through that source. 
(For other cases, sce Insurance, Dec. Dig. § 65414.) 
3. INSURANCE. ; 
Evidence held to support finding that life insurer’s agents acted within scope 
of their authority in negotiating for payment of overdue premiums. 
(For other cases, see Insurance, Dec. Dig. § 655[5].) 
4. INSURANCE. ee 
Life insurer may waive or be estopped to invoke provisions that agents may 
not waive forfeitures or receive premiums more than four weeks in arrears (Rev. 


St. 1925, art. 5056). 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 
5. INSURANCE. 2 ; 
Where assurance of life insurer’s agents that policies would be reinstated 


upon payment of overdue premiums was unconditional, inconsistent provisions of 
policies were immaterial. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 
6. INSURANCE. 
Evidence held to support holding that life insurer was estopped to assert that 
policies had lapsed for nonpayment of premiums and had not been reinstated. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. 

Action by Ethel Cleveland and husband against the American National In- 
surance Company. From judgment for plaintiffs, defendant appeals. 

Affirmed. 

Lee, Lomax & Wren and John F. McRae, all of Fort Worth, for appellant. 

Cantey, Hanger & McMahon, of Fort Worth, for appellees. 

DuNKLIN, J. 

The American National Insurance Company has appealed from a judgment 
against it in favor of Ethel Cleveland, joined by her husband, Ellis Cleveland, 
as plaintiffs on three insurance policies, issued by it upon the life of Ellis Cleve- 
land, Jr., the son of plaintiffs. 

The case was tried before the court without a jury, and the following are 
findings of fact and conclusions of law by the trial judge upon which the judg- 
ment was based: 


“Findings of Fact. 

“T find: 

“1. The defendant issued three policies of insurance upon the life of Ellis 
Cleveland, Jr., said policies being numbered and issued upon the dates as follows: 

“No. 3647862, date issued, January 19, 1925. 

“No. 3830033, date issued, July 13, 1925. 

“No. 4471797, date issued, November 1, 1926. 

“Under said policies and the schedule contained therein there was due upon 
the death of said Ellis Cleveland, Jr., under the first of said policies above men- 
tioned the sum of $525.00, and under the second of said policies above mentioned 
the sum of $188.00, under the third of said policies the sum of $108.00, making a 
total of $901.00; the plaintiff, Ethel Cleveland, the mother of the assured was 
named as beneficiary in each of said policies, and by virtue of said policies the 
defendant agreed to pay to the said Ethel Cleveland the sum of $901.00, imme- 
diately upon proof of the death of the said Ellis Cleveland, ‘Jr. 
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“2. The weekly premium provided for in said policies was paid regularly 
from the respective dates of issuance of said policies down to the week begin- 
ning August 11, 1930. 

“3. On, towit, about September 17, 1930, the plaintiff Ellis Cleveland, Sr., 
offered to pay L. S. Parker, Assistant Superintendent of the defendant, and 
Butcher, each an agent of defendant, the premiums due. At that time Ellis Cleve- 
land, Sr., offered to pay to the said L. S$. Parker the premiums then due upon 
each of said policies, and told him (Parker) that he did not want to drop said 
policies but wanted to continue them in force and effect, and to continue to pay 
premiums thereon. 

“4. Said Parker agreed to accept said premiums and to continue said policies 
in effect, knowing at that time that more than thirty days had elapsed since the 
last premium payment had been made and that the premiums on said policies 
were more than thirty days past due. The said L. S. Parker did not take the 
money for said premiums at that time because he did not have the agent’s book 
in his possession there at Arlington in which to make the notation of collection 
which the rules of the company required. 

“S.-He promised and agreed with the plaintiff Ellis Cleveland, Sr., that he or 
the agent Butcher would call at the home of the plaintiffs near Arlington on 
Friday, September 19th and collect said premium, and that the plaintiffs need not 
worry, that everything was all right and the policies would be continued in 
force and effect. 

“6. The said L. S. Parker was acting in the scope of his authority and em- 
ployment with the defendant, and was also acting in the apparent scope of his 
authority and employment. 


“7. The plaintiffs relied upon said statement and promise and agreement, and 
made no further effort to pay the premiums due on said policies until the fol- 
lowing Sunday, September 21st, that the plaintiff Mrs. Ethel Cleveland, was at 
home at the place where the said L. S. Parker agreed to call and collect said 
premium on Friday, September 19th, and on September 20th, and was ready and 
willing and able to pay the premiums. 


“8. Neither L. S. Parker nor the Agent Butcher, nor any other agent of 
defendant called or came to the home of the plaintiffs on either the 19th or 20th, 
or until after the insured was dead. 


“9. During all of said time and up to Monday September 22nd at noon the 
insured Ellis Cleveland, Jr., was in sound health and was a good insurable risk, 
and was in an insurable condition. 


‘10. After said L. S. Parker, or any other agent of defendant, failed to call 
at the home of the plaintiffs to make such collection on either Friday or Satur- 
day of said week, plaintiff, Ellis Cleveland, Sr., gave the amount of premiums 
due to Joe Lasseter who visited at his (Ellis Cleveland, Sr.) home on Sunday, 
September 21st, for the purpose of having said sum paid as premiums on said 
policies on the next day, towit, Monday, September 22nd, to the defendant in 
Fort Worth; said Joe Lasseter was then expecting to be in Fort Worth on said 
Monday, and agreed to pay said premiums for plaintiffs. 


“11. On the evening of Monday, September 22nd, said Joe Lasseter paid the 
said $2.00 to the wife of one of defendant’s agents, A. T. Thompson, at the home 
of said agent; that said $2.00 was thereafter transmitted by the said A. T. 
Thompson to the District Office of the defendant in Fort Worth, and said $2.00 
was received by the defendant prior to the death of Ellis Cleveland, Jr., and said 
payment was by the defendant entered upon its books as having been received on 
September 22, 1930, although not actually received in the office until the morning 
of the 23rd. 

“12. On Monday, September 22, 1930, about 12 o’clock, noon, the insured 
oo, ae Jr., was injured by the kick of a donkey and carried to the 
ospital. 

“13. On Monday night about 8 o’clock the said Joe Lasseter delivered the 
full amount of premiums to Mrs. A. T. Thompson, wife of an agent of the de- 
tendant, who delivered the same to her husband, and he in turn on the morning 
of the 23rd of September delivered the said full amount of premiums to the 
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defendant at its office in Fort Worth, who received the same and entered said 
amount on their books. ~ 

“14. On said night and said morning following, neither Joe Lasseter or 
Thompson, nor any of the agents of the defendant knew that Ellis Cleveland 
Jr., had been injured. 

“15. Ellis Cleveland, Jr., died on September 23, 1930, after said amount had 
been received by the defendant and placed on their books. . 

“16. Defendant received said payment on the 23rd of September, 1930, in- 
tending to continue the policies in full force and effect on the assumption that 
the said Ellis Cleveland, Jr., was then an insurable risk and in an insurable con- 
dition. 

“17. After the defendant knew that the insured was injured this money was 
deposited along with their other funds in the bank in the name of the manager 
of the Fort Worth Office of the defendant. 

“18. No tender of return of the amount paid was made by the defendant 
until after demand for payment of the policy was made by the beneficiary. 

“19. The plaintiffs submitted a full proof of death on forms satisfactory to 
the defendant, and more than thirty days prior to the institution of this suit 
demanded in writing the payment by the defendant of the sum of $900.00 which 
was refused. 

“20. Reasonable attorney’s fee for the plaintiffs in this suit is $275.00. 

“21. The legal or cash reserve to the credit of each of said policies on 
August 11, 1930, was sufficient to purchase extended insurance in the sum of 
— upon said policies for a period of time extending beyond September 23, 

“22. The reserve value of said premiums paid on these policies was sufficient 
to purchase paid-up insurance in the sum of $78.00, which sum was tendered by 
the defendants to the plaintiffs prior to the institution of this suit. : 

“Conclusions of Law. 

“T conclude: 

“1. The promises of Butcher and Parker to call at the home of Cleveland 
for the unpaid premiums, their failure to do so, and the reliance of the Cleve- 
lands upon the said promise estops the defendants to say that the said premiums 
had not been paid, and to deny that said policies were in full force and effect 
when the insured died. 

“2. Subdivision 9 of article 4732, Revised Statutes of 1925, provides for 
extended insurance in the event of default, and thereby makes this policy ex- 
tended by law, and in full force on the death of Ellis Cleveland, Jr. 

“3. Butcher and Parker had authority to extend the time of the payment of 
these premiums until they should call on the plaintiffs therefor, as such promise 
was made in this case. 

“4. The defendant, by the promises of Parker and Butcher to call at the 
home of the plaintiffs for the premiums, waived their payment until such call. 

“5. The policies were in full force and effect upon the date of the death of 
Ellis Cleveland, Jr. 

“6. The plaintiffs are entitled to recover the full amount of said _ policies, 
12% penalty and $275.00 attorney’s fees, and interest from the date of furnishing 
proof of loss.” 

The defendant pleaded the following provisions in each of the policies sued on: 

“Agreements and Conditions. 


“First: All premiums are payable at the Company’s Home Office, but may 
also be paid to an accredited representative of the company. Payments to be 
recognized by the Company must be entered when paid in the premium receipt 
book belonging with the policy. If for any reason the premium is not called for 
when due, by an accredited representative of the company, it shall be the Policy- 
holder’s duty, before said premium shall be four weeks in arrears, to bring said 
premium to the company’s home office or to one of its district offices. * * * 

“Seventh. This policy is issued upon an application which omits the warrant 
usually contained in applications, and contains the entire agreement between the 
Company and the insured and the holder and owner hereof. All statements made 
by the Insured in the application herefor shall, in the absence of fraud, be deemed 
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representations and not warranties. Its terms can not be changed or conditions 
varied, except by a written agreement, signed by the President or secretary. 
Therefore agents (which term includes Superintendents and Assistant Superin- 
tendents) are not authorized and have no power to make, alter or discharge 
contracts,- waive forfeitures, or receive premiums on Policies in arrears more 
than four weeks or to receipt for same in the Receipt Book, and all such arrears 
given to an agent shall be at the risk of those who pay them, and shall not be 
credited upon the Policy, whether entered in the Receipt Book or not. 

“Eighth. If for any reason this Policy becomes lapsed and out of benefits, the 
Company will consider reinstatement on receipt of the premiums in arrears ac- 
companied with satisfactory evidence of insurability according to the Company’s 
standard. A reasonable time will be required for consideration of said revival 
application, and if accepted the Policy will be revived subject to the following 
conditions, which will be endorsed on the policy, towit: 

“The Company assumes no liability whatever under this Policy unless on the 
date of the revival the Insured is alive and in sound health and insurable accord- 
ing to the Company’s standard of insurability, as provided at original date of 
issue.” 

The defendant alleged that the policies were not reinstated within the four 
weeks next succeeding August 11, 1930, and therefore they lapsed and were of no 
further force and effect, according to the express stipulations of the contracts of 
insurance. 

Plaintiff pleaded a waiver of that defense and estoppel to assert it, alleging, 
substantially, the facts found by the trial judge as a basis for sustaining that 
plea; and in that connection he further invoked the provision of the policies 
under the heading “Privileges & Concessions,” reading as follows: “Reinstate- 
ment—The Insured out of benefit may be reinstated upon payment of back pre- 
miums in full, and upon passing a satisfactory medical examination (but such an 
examination may be waived by the company if it desires to do so).” 

The principal question to be determined on this appeal is whether or not the 


action of the trial court in sustaining the plea of waiver and estoppel was er- 
roneous. 


Although the testimony was not sufficient to support the finding that de- 
fendant’s agent Parker promised plaintiff Ellis Cleveland that if the $2 premium 
was paid then the policies “would be continued in force and effect,” yet further 
testimony as to what Parker said was substantially to the same effect. 

[1] Assignments of error to the admission of the testimony by plaintiffs 
Ellis Cleveland and Mrs. Ethel Cleveland as to statements made to them by de- 
fendant’s representatives Parker and Butcher with reference to the payment of 
the past-due premiums and the assurance given that the same would be accepted 
as a credit upon the policies, and plaintiffs’ reliance thereon, substantially all of 
which are set out in the court’s findings of fact, are all overruled because they 
were clearly admissible on the plaintiff's plea of waiver and estoppel. 

[2] And there is no merit in the further complaint of error in the admission 
of the testimony of the witness Joseph Lasseter to his delivery of the $2 to 
Mrs. Thompson to be by her delivered to the office of the defendant company in 
Fort Worth, since the plaintiffs had the right to show that the premiums finally 
reached the defendant’s proper office through that channel. 


_ [3, 4] The defendant had its home office in Galveston, Tex., and was engaged 
in writing industrial policies of life insurance for weekly premiums; and its 
district office in Fort Worth was under the direction of J. S. Thomas. Parker 
was assistant superintendent to Thomas, and he wrote two of the insurance 
policies. Thomas and Butcher were accredited agents of the company and they 
were authorized to collect insurance premiums and also to use their efforts to 
get policyholders to reinstate policies that had lapsed. Until a short time before 
the death of the son, Ellis Cleveland, Jr., plaintiffs had lived in the town of 
Arlington but moved out in the country near that town and the premiums on 
these policies had been collected by some of defendant’s agents by calling at 
plaintiffs’ home in Arlington, and when collected the same would be noted in a 
receipt book usually carried by the agent. The defendant had no representative in 
Arlington and the collection agents worked out of the district office in Fort 
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Worth in territories assigned to them. Those facts, in connection with further 
facts that after the $2 in premiums were paid to Parker he turned them in to the 
company’s office at Fort Worth, where they were credited to the policies and 
afterwards deposited in the bank along with other funds of the company after the 
death of plaintiffs’ son and after Thomas, the superintendent in charge of the 
Fort Worth office, had been informed of his death, were clearly sufficient to sup- 
port the court’s finding that the negotiations had by Parker and Butcher with 
plaintiffs with respect to the payment of the past-due premiums were within the 
scope of the authority given to them by the defendant as its agents. And in this 
connection we will add that the provisions in the policies attempting to deny all 
agents of the company authority to waive forfeitures or to receive premiums on 
policies in arrears more than four weeks, or to receipt for the same, are unen- 
forceable as against the plea of waiver and estoppel; since the act of the agent 
within the scope of his employment at the date of the act will bind the principal. 
Niagara Ins. Co. v. Lee, 73 Tex. 646, 11 S. W. 1024; Morrison v. Ins. Co, 69 
Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63; Wagner & Chabot v. Westchester Fire 
Ins. Co., 92 Tex. 549, 50 S. W. 569; Law v. Texas State Mutual Fire Ins. Co, 
(Tex. Com. App.) 12 $.W.(2d) 539; U. S. Fidelity & Guaranty Co. v. Taylor 
(Tex. Civ. App.) 11 S.W.(2d) 340; Am. Nat’l Ins. Co. v. Bailey (Tex. Civ 
App.) 3 S.W.(2d) 539; Equitable Life Assur. Soc. v. Ellis, 105 Tex. 526, 147 S, 
W. 1152, 152 S. W. 625; article 5056, Rev. Civ. St. 1925; Cyc. Insurance Law, 
vol. 2, § 522E. 

In Wichita Home Ins. Co. v. Montgomery (Tex. Civ. App.) 4 S.W.(2d) 1041, 
1045 (writ of error dismissed), the following is cited with approval from 3 Joyce 
on Insurance, par. 1356: “If an insurance company or its authorized agent, by its 
habit of business, or by its acts or declarations, or by a custom to receive overdue 
premiums without objection, or by a custom not to exact prompt payment of the 
same, or, in brief, by any course of conduct, has induced an honest belief in the 
mind of the policy holder, which is reasonably founded, that strict compliance with 
a stipulation for punctual payment of premiums will not be insisted upon, but that 
the payment may be delayed without a forfeiture resulting therefrom, it will be 
deemed to have waived the right to claim the forfeiture, or it will be estopped from 
enforcing the same, although the policy expressly provides for forfeiture for non- 
payment of premiums as stipulated, and even though it is also conditioned that 
agents cannot waive forfeitures, and even though the policy provides that receiving 
overdue premiums is merely an act of courtesy.” 

Other authorities to the same effect are Sovereign Camp, W. O. W. v. Putnam 
(Tex. Civ. App.) 206 S. W. 970; Law v. Texas State Mut. Fire Ins. Co. (Tex. 
Com. App.) 12 S.W.(2d) 539; McCorkle v. Texas Benev. Ass’n, 71 Tex. 149, 8 S. 
W. 516. 

In Home Ben. Ass’n of Brazos County v. Catchings (Tex. Civ. App.) 38 
S.W.(2d) 286, 387 (writ refused), the following was said: “The acceptance of an 
overdue premium or assessment by an insurance company or mutual benefit asso- 
ciation waives the right to forfeit the insurance under the terms of the policy or 
certificates for nonpayment. And manifestly the unequivocal acts of appellant 
in accepting the check of December 5, 1929, and the mailing of notice of assessment 
164 on December 20, 1929, with full knowledge that the policy was forfeited under 
its terms for failure to pay the annual dues and certain assessments which its 
books showed to be unpaid, evidenced the intention on the part of appellant to treat 
the policy as binding after the dates on which, under its terms, it would be forfeited, 
and such conduct on the part of appellant amounted to a waiver of any forfeiture 
provision for such nonpayments. Equitable Life Assur. Sec. v. Ellis, 105 Tex. 
526, 147 S. W. 1152, and 152 °S. W. 625; Calhoun v. The Maccabees (Tex. Com. 
App.) 241 S. W. 101; Stone v. Brady Mutual Life Ins. Ass’n (Tex. Civ. App.) 2 
S.W.(2d) 5238.” i 

In that case it was further held that the waiver was accomplished notwith- 
standing the fact that the insurer did not know at the time it received the checks 
and appropriated the proceeds thereof that the insured was then dangerously ill 
and that the policy which had theretofore lapsed could not be reinstated except 
upon the furnishing of a medical certificate showing good health of the insured, 
since the act of the company in receiving and appropriating the proceeds of the 
check with knowledge of the fact that the policy had by its terms already lapsed 
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for nonpayment of premiums. as such conduct evidenced a purpose to maintain the 
insurance in force, again citing Equitable Life Assur. Soc. v. Ellis, supra. 

Equitable Life Assur. Soc. v. Ellis, 105 Tex. 526, 147 S. W. 1152, 1153, 152 S. 
W. 625, was a suit by Mrs. Amanda M. Ellis against the Equitable Life Assurance 
Society to recover $25,000 on a life insurance policy issued by the defendant on the 
life of Caswell G. Ellis, the plaintiff's son; she being the beneficiary named in the 
policy. Default was made in the payment of the premium due on the policy March 
24, 1906, and the thirty days’ grace provided for in the policy for the prevention of 
a lapse of the policy by the payment of the premium expired April 23, 1906, and no 
premitim was paid thereafter. Ellis was shot on May 11, 1906, and died from his 
wound the following day. The policy contained this provision: “This policy shall 
lapse and together with all premiums paid thereon shall forfeit to the society on 
the nonpayment of any premium when due.” 

That provision and the default in the payment of the premium was urged by 
the defendant as a bar to recovery. In reply plaintiff pleaded a waiver of that de- 
fense by reason of negotiations had by the company with Ellis concerning the pre- 
mium and its payment, which continued down to and included May 9th. It appear- 
ed that Brophy, the company’s superintendent at its home office in New York, 
wrote a letter to Ellis on April 25, two days after the policy, according to its terms, 
had lapsed. After maturity of the premium falling due on March 24, and within 
the period of thirty days’ grace further allowed for its payment. Ellis wrote to 
Wyman, cashier of the company, requesting a loan from the company upon the hy- 
pothecation of the policy as security in order to enable him to pay the premiums. 
In reply by letter Wyman offered to grant the loan upon certain conditions. Other 
letters passed between Ellis and Wyman in an effort to reach an agreement as to 
the amount of money to be loaned by the company and whether or not all of it 
was to be applied to the payment of the premiums in the future as well as those al- 
ready due. Finally, on May 9, 1906, Wyman, the cashier, wrote a letter which con- 
tained this statement: “The society is willing to lend you $1,159 on the policies to 
apply towards the payment of premiums due a short time ago.” 


In an able and exhaustive opinion by Chief Justice Phillips, which is a classic 
in our jurisprudence, it was held that by the letter last noted the policy was recog- 
nized as still valid and convertible into a loan value notwithstanding the same had 
lapsed according to its terms and that that letter was legitimate evidence of the 
waiver pleaded, and this was further said: 

“It is urged by the learned counsel for the company that this proposal to make 
the loan and all offers made by Wyman after April 23, 1906, the expiration of the 
period of grace provided in the policy, must be construed as having relation to a 
reinstatement of the policy under the reinstatement provision and as having been 
made on condition that Ellis would comply with that provision by furnishing evi- 
dence of good health satisfactory to the company. But this would attach a condi- 
tion that the proposal itself did not impose. There is no suggestion in either letter 
written by Wyman to Ellis after April 23, 1906, that Ellis would first have to 
comply with that provision, or that the policy would first have to be reinstated 
under it. In neither letter is there any reference at all to that provision. Nor in 
Brophy’s letter is there any such suggestion or reference. The proposal was ab- 
solutely unconditional except with respect to the payment by Ellis of the amount 
required ‘to complete the transaction,’ and is not open to other construction. 


“The identical offer had been made before the expiration of the period of grace 
and before the policy had lapsed, and in the renewed offer of May 9th there is 
nothing to indicate that the status of the policy in the estimate of the company was 
in any respect different from its status during the period of grace. It was then re- 
cognized by the company as an existing policy, and, as the letter precludes the view 
that the attitude of the company toward it had undergone any change, it must be 
held that on May 9th the company still recognized it as an existing policy. 

“It was forcibly emphasized in argument by counsel that Ellis was at no time 
misled by the company, and, although the company was endeavoring in this nego- 
tiation to provide a way for the continuance of the insurance, at no time did he 
comply with any of its proposals but at all times refused to act upon any of them. 
That he was not misled at any stage of the negotiation would be a conclusive ar- 
gument were the question before us merely one of estoppel. But the question 
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here is one of waiver, and it was not necessary for Ellis to have been misled for a 
waiver of the forfeiture to be accomplished. The issue of waiver is not to be de- 
termined by what Ellis did or omitted to do. It should be considered only in the 
light of what the company did. Ellis had no power to waive the forfeiture, and 
his conduct or mental condition could have had no probative force upon the ques- 
tion as to what the company did or intended to do, or upon the effect to be given 
its action. It alone had the power to waive. Its action alone could constitute a 
waiver. Waiver is essentially unilateral in its character; it results as a legal con- 
sequence from some act or conduct of the party against whom it operates; no act 
of the party in whose favor it is made is necessary to complete it. It need not be 
founded upon a new agreement or be supported by a consideration, nor is it essen- 
tial that it be based upon an estoppel. It is certainly true that this insurance would 
not have continued in force indefinitely without Ellis’ payment of the premium or 
its adjustment in some manner satisfactory to the company, but it cannot be doubt- 
ed that he was entitled to a reasonable time after his receipt of the letter of May 
9th within which to either pay the premium or adjust it in the way the letter pro- 
posed. If he had failed to do so within such time, the right still inhered in the 
company to declare and enforce the forfeiture notwithstanding it had theretofore 
waived it. 

“The waiver was completed by the act or conduct of the company that consti- 
tuted it. It was operative for a reasonable time thereafter, and during such period, 
within which Ellis had the right to avail himself of it and adjust the premium in 
the manner proposed, the policy would be considered as existing and in force.” 

To the same effect see, also, Dunken v. Attna Life Ins. Co. (Tex. Civ. App.) 
221 S. W. 691; State Life Ins. Co. v. Nolen (Tex. Com. App.) 24 S.W.(2d) 22; 
Stone v. Brady Mutual Life Ins. Co. (Tex. Civ. App.) 2 S.W.(2d) 538. 

[5] Since the assurance by Parker and Butcher to the plaintiff Ellis Cleveland 
that the policy would be reinstated upon the payment of the $2 premiums was un- 
conditional, we overrule the further contention of appellant that that assurance must 
necessarily have been understood and construed as conditioned upon a reinstate- 
ment of the policy in accordance with the requirements of those provisions con- 
tained in it and noted above. The foregoing excerpt from the opinion in the Ellis 
Case conclusively overcomes that contention, since the assurance so given was not 
made with that qualification. 

As we construe them, the decisions relied on by the appellant such as Columbian 
Nat'l, Fire Ins. Co. v. Dixie Co-op. Mail Order House (Tex. Civ. App.) 261 S. W. 
174, and Id. (Tex. Com. App.) 276 S. W. 219; A&tna Ins. Co. v. Richey (Tex. Civ. 
App.) 206 .S. W. 383; Republic Ins. Co. v. Moss (Tex. Civ. App.) 235 S. W. 700, 
are not in conflict with the principles upon which the foregoing authorities are based. 

[6] The assurance given to the plaintiffs by Parker and Butcher, the duly ac- 
credited agents of the defendant, while acting in the scope of their authority, that 
the policy would be reinstated upon the payment of the premium of $2 and the pay- 
ment of that premium according to the understanding therefor and the receipt 
of the same by the accredited agents of the defendant, and the deposit of the same 
with the other funds belonging to the company after knowledge of the death of 
plaintiff’s son, was a recognition by the defendant of the validity of the policy for 
the purpose of reinstatement and supported the court’s conclusion that thereby the 
defendant waived the right to defeat a recovery by reason of the fact that the pol- 
icy by its terms had lapsed for nonpayment of premium and had not been rein- 
stated in accordance with the strict provisions of its terms set out above; and also 
support the further findings of estoppel to set up that defense. 

The following agreement of counsel was introduced upon the trial: 

“That the remaining reserve on each of the policies above described, after de- 
duction of the 2%9% Statutory Surrender Charge was sufficient to purchase extended 
or term insurance in an amount equal to the face value of each of said policies for 
a term beginning on August 11, 1930, and extending to and beyond September 23, 
1930. 

“This agreement is made without prejudice to the contention of the defendant 
that there was and is no duty imposed upon it under the provisions of said policies 
or by virtue of the Statutes of the State of Texas relating to Insurance Policies, 
to apply the reserve on the above described policies to the purchase of extended or 
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paid up insurance; the defendant at all times denying that the Statutes of the State 
of Texas impose any such duty upon it and contending that the provisions of the 
insurance policies, themselves, provide otherwise. 

“It is further in this connection agreed that it is the contention of the defend- 
ant that under the terms and provisions of the said insurance policies, and under the 
Table of Values as contained in such policies, the amount of paid up insurance due 
under Policy No. 3647862 is and was $51.00, and the amount of paid up insurance 
under Policy No. 3830033 is and was $19.00, and the amount of paid up insurance 
under Policy No. 4471797 is and was $8.00, and that such amounts are admitted by 
the defendant to be due and owing to the plaintiffs under the terms of the said 
policies and such amounts have been heretofore duly and legally tendered to the 
plaintiffs and the tender refused by them. 

“This agreement is also made without prejudice to the right of the plaintiffs to 
contend that the amount of paid up insurance due under the terms of said policies 
is more than the amounts tendered by the defendant.” 

Based on the facts embodied in that agreement, appellant has assigned error to 
the conclusion of the trial court stated in paragraph 2 of his conclusions of law, to 
the effect that by virtue of subdivision 9 of article 4732, Rev. Civ. Statutes, the pol- 
icies in suit were extended and were in full force and effect at the time of the 
death of Ellis Cleveland, Jr. And in support of that assignment appellant insists 
that under that statute plaintiffs’ right of recovery was limited to $78, the aggre- 
gate of the sums shown in the agreement, with interest, citing Gilley v. Mo. State 
Life Ins. Co., 116 Tex. 43, S. W. 825, 285 S. W. 807. 

A determination of the merits of this assignment is pretermitted as unnecessary 
in view of our conclusion that the judgment of the trial court should be affirmed 
for the reasons noted above. 


AMERICAN NAT. INS. CO. v. DRIVER. No. 9739. 
Court of Civil Appeals of Texas. Galveston. June 17, 1932. 
Rehearing Denied July 14, 1932. 
52 Southwestern Reporter (2d) 345. 
INSURANCE. 

Woman who insured designated in application for life policy as beneficiary 
could not recover on issued policy in which she was not beneficiary regardless of 
whether she was engaged to insured. 

Such woman could not recover upon policy in which as issued in- 
sured’s estate instead of the woman was made the beneficiary, where the 
insured acquiesced for at least three months prior to his death in the 
fact that the policy had been made payable to his estate, and where, 
although insured expressed his intention of changing the beneficiary, he 
did not take steps toward that end other than obtaining blanks for that 
purpose which he never undertook to get filled out. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

Appeal from District Court, Harris County; Ewing Boyd, Judge. 

Suit by Ola Mae Driver against the American National Insurance Company. 
From the judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Williams, Lee, Hill, Sears & Kennerly, W. H. Blades, and S. R. Fisher, all 
of Houston, and Frank S. Anderson, of Galveston, for appellant. 

Nichols & Stodder, of Houston, for appellee. 

Graves, J. ‘ 

This concededly correct statement is taken from appellant’s brief: 


“This is a suit upon a policy of insurance in the amount of One Thousand 
Dollars ($1000.00), issued on October 25, 1929, by the appellant, American Na- 
tional Insurance Company, upon the life of one John Franklin Knight. The 
appellee, plaintiff below, Ola Mae Driver, alleged that she was the beneficiary 
named in the policy, but in the alternative, in the event she was mistaken in such 
allegation, the original policy having been destroyed by fire, that the application 
or insurance named her as beneficiary, and that the appellant, American National 
Insurance Company, through fraud or mistake, issued a policy payable to the 
estate of John Franklin Knight, and that she was entitled to the benefit due, 
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alleging that all premiums had been paid and that all conditions imposed by the 
policy had been fully complied with, the insured, John Franklin Knight, having 
died on the Ist day of May, 1930. 

“The plaintiff claimed that she was entitled to double the face value of the 
policy, alleging that the insured, John Franklin Knight died as the result of 
bodily injuries inflicted through external and accidental means. 

“The appellant, American National Insurance Company, answered denying in 
whole the allegations of the plaintiff’s petition, urging that plaintiff was not 
entitled to maintain her suit, the policy not being payable to her 

“At the conclusion of the evidence two issues of fact were presented for the 
jury’s determination by the Court’s charge: 

“1. Was the plaintiff, Ola Mae Driver, engaged to be married to the insured, 
John Franklin Knight, on the date of his death? 

“2. Did the plaintiff, Ola Mae Driver, pay to the American National Insur- 
ance Company Twelve and 77/100 Dollars ($12.77) premium on or about Febru- 
ary 20, 1930, or before February 25, 1931? 

“Both of these questions were answered by the jury in the affirmative. 

“Upon such findings alone, the Court entered judgment for the plaintiff, Ola 
Mae Driver, against the American National Insurance Company, for Two Thou- 
sand Dollars ($2000.00), being the amount payable in case of accidental death, 
together with twelve per cent (12%) interest as penalty, and One Hundred Fifty 
Dollars ($150.00) attorney’s fees, in all a total of Two Thousand Three Hundred 
Ninety Dollars ($2,390.00) ) to bear interest at the rate of six per cent (6%) per 
annum from date until paid. 

“Appellant’s original and amended motions for new trial being overruled, it 
gave notice of and in due course perfected its appeal.” 

In protest here against the adverse judgment so rendered below, the insur- 
ance company, through a number of propositions, renews its contention there 
that, the undisputed evidence having shown that the appellee was neither a party 
to, a beneficiary of, nor a payee named in, the contract of insurance on Knight's 
life as actually issued by it and delivered and accepted by the insured, she was 
not entitled to maintain this suit thereon, wherefore the trial court should have 
granted its request for a peremptory instruction in its favor, whether or not 


she had been so engaged to be married to him and had paid the second premium 
thereon before February 25, 1931. 


_ That position is sustained, the judgment is reversed, and the cause rendered 
in appellant’s favor. 

No extended discussion of the considerations inducing this conclusion is 
deemed essential, as in our view the uncontroverted facts—entirely aside from 
the two findings of the jury, which may be conceded to have been sufficiently sup- 
ported—compel it as a matter of law. 

In brief substance, they are: 


Mr. Knight, on October 4 of 1929, signed in the presence of and delivered to 
appellant’s soliciting agent a written application for the insurance under one of 
the company’s regular forms, in which he designated the appellee by name as his 
beneficiary, specifying her relationship to him as “future wife” and_ the date of 
her birth as “December 20, 1909”; it was the company’s custom with reference 
to the delivery of policies for the agent himself to deliver them to the applicants, 
and, in pursuance of such practice, this agent, Mr. Sollay, turned Mr. Knight's 
application over to the company’s assistant superintendent at its Beaumont office ; 
as to what ensued, Mr. Sollay further testified without dispute: “I did see this 
application after it was turned over to the superintendent’s office at Beaumont 
and before the policy was issued thereon, and did note changes in the applica- 
tion; I noticed the name ‘Ola Mae Driver’ was scratched out and the word 
‘estate’ written instead. Also, I noticed that the words ‘future wife’ and ‘Decem- 
ber 20, 1909 were scratched out. When I discovered these changes I talked to 
the agent of the American National Life Insurance Company at Beaumont about 
it; I talked to Mr. Stover (assistant superintendent) in checking over the appli- 
cation, and he told me ‘They won't issue this policy,” and I said ‘Why?’ and he 
said ‘Because the beneficiary is not a blood relation, is what he told me. Well, I 
turned and left our desk and walked over to the superintendent's office; there 1s 
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a little window in there, and I called Mr. Elkat, superintendent of the office of 
the district up and told him, and he said ‘Are those people engaged to be 
married?’ and I said, ‘He said they were.’ Well, he said, ‘Under those circum- 
stances, I don’t think it makes any difference’; but the policy came back issued 
to the estate. Mr. Knight, when he made this application, desired that Ola Mae 
Driver, as future wife, be made his beneficiary, and that is the reason I so in- 
serted it in the application; and I so informed the superintendent of the de- 
fendant company when I had the discussion with him about it, as I have just re- 
lated; but when I got the policy, it was made out to the estate.” 

As bearing upon this feature, the appellee herself testified: “The squabble 
between Franklin (Mr. Knight) and Mr. Sollay must have come about this way: 
Mr. Sollay must have told him the policy was made to the estate and Franklin 
told him he would not have it that way, and Mr. Sollay told him he would have 
it changed, that somebody in the office had scratched it out, and his agreement was 
that it was to be changed; Mr. Sollay would have the beneficiary changed back 
in the policy so that I would be the beneficiary like I originally was, like the 
original application called for. Mr. Sollay told me several people were in the 
ofice when my name was scratched from the original application and Franklin’s 
estate substituted as beneficiary. I do not know what office he was referring to 
when he told me that, but I imagine it was the Beaumont office; I don’t remem- 
ber that. I do not know what the date was that Mr. Sollay had this squabble 
about the beneficiary in the policy.” 

Thereupon, as also undisputedly appears, thereby conclusively negativing the 
existence of any mistake on appellant’s part, the policy sued upon, bearing the 
date of October 25 of 1929, was issued—conformably to these changes in the 
application so made in the company’s office—payable to Mr. Knight’s estate, and, 
on or about the 10th of December of 1929, through the same agent who had 
solicited it of him, Mr. Sollay, was delivered to the appellee, who then signed a 
receipt therefor in Mr. Knight’s name and gave the agent her own check for the 
first quarterly premium thereon of $12.77, the amount being refunded to her by 
Mr. Knight two days thereafter; that Mr. Knight himself, after such delivery 
of the policy, both knew of and acquiesced in the fact that his estate and not the 
appellee had been so designated as the beneficiary, likewise appears from the 
testimony of Mr. Sollay and of the appellee. The former said: 

“T did open the policy up and look at it to see whose it was and how it was 
made out, and it was then that I discovered that the ‘Estate’ was named as the 
beneficiary. When I went out to the North Dayton oil fields and by chance ran 
into Mr. Knight, I mentioned to him that I had his policy; I just passed by him 
as he was busy working on a dirt floor and I just spoke to him and said, ‘Frank, 
I have your policy,’ and he said ‘All right, I will be in in a few days,’ is all the 
remarks he made to me. When Mr. Knight made the application for insurance, 
he told me ‘If you don’t see me, just leave the policy with Ola Mae.’ 

“It was between the 15th and the 20th of January, 1930, that I discussed 
with Mr. Knight the fact that the original policy carried the name of his Estate 
as beneficiary, instead of Ola Mae Driver; and he was not satisfied with it just 
like it was, you understand; he was satisfied with the insurance and everything, 
but he wanted the beneficiary changed and I told him I would help him get it 
changed.” 

The latter put it this way: 


“I just told Franklin the policy was there and told him to come and look at 


it. It was about two days after the policy was delivered to me that I told 
Franklin it was there. 


“The first time I discovered that the estate was named beneficiary in this 
policy instead of myself was when Franklin came and told me about it; I do not 
remember what month that was. 


“I do not know whether they had any talk or negotiations about changing the 
policy, not of my own knowledge. So that, Mr. Knight is the one who called it 
to my attention before he died that the beneficiary was incorrectly stated in the 
policy; it was just a little after the store burned up he told me. And I have 
testified he did have some talk with Mr. Sollay about it.” 

Although this knowledge and acquiescence on the insured’s part that the 
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policy had in fact thus been made payable to his estate and so delivered to the 
appellee as his agent came to him more than three months before his death on 
May Ist of 1930—beyond his then-expressed request of Mr. Sollay to assist him 
in changing the beneficiary and the latter’s merely getting and leaving the neces- 
sary blanks for that purpose with the appellee before January 20th of 1930, of 
which a few days later he told Mr. Knight, with the information that he would 
have to go and execute them before a notary public—by the uncontroverted 
further proof, no action was ever taken to effect a change in the beneficiary in 
the manner specified in the policy itself, which provided that “any such change 
shall not become operative until and unless endorsed hereon at the Company’s 
Home Office.” 

It was neither alleged nor proven that any steps on the assured’s part were 
ever taken to have these blanks properly filled out, sworn to before a notary, or 
transmitted to the company itself, the soliciting agent not having even pretended 
to bind it by simply undertaking to so furnish them; indeed, although they were 
thus available to him for that purpose more than three months before his death, 
it is neither claimed nor indicated by any evidence at all, either that he ever went 
any further looking toward changing the beneficiary in the policy as written, or 
even at any time communicated to the appellant at its home office that he desired 
or intended to ask a change, the information to the superintendent at Beaumont 
to that effect having been given by Mr. Sollay prior to its issuance. 

On the coming in of these conditions, under settled rules of law, in the 
opinion of this court, no contract of insurance between the appellant and John 
Franklin Knight, upon which the appellee could recover as the beneficiary, was 
either shown to have been mutually consummated or intended, wherefore the 
award in her favor cannot be permitted to stand. Cooley’s Briefs on Insurance, 
vol. 1, p. 113 (6), and cited cases; Cooley’s Briefs on Insurance, vol. 7, p. 6461; 
Chance v. Simpkins (1917) 146 Ga. 519, 91 S. E. 773; Beaty v. Southland Life 
Ins. Co. (Tex. Civ. App.) 28 S.W.(2d) 898; Fidelity & Casualty Co. of New 
York v. Curtis Brown Co., 105 Okl. 136, 232 P. 99, 101, May 27, 1924, rehearing 
denied December 23, 1924; Cooley’s Briefs on Insurance (2d Ed.) vol. 7, pp. 6438, 
6441, 6442. 

Limiting this holding to the one conclusion that, for the reasons given, the 
appellee failed to show herself entitled to recover on the policy declared upon, 
the trial court’s judgment has been reversed, and it has been here decreed that 
the appellee take nothing by this suit. 

Reversed and rendered. 


FIRST TEXAS PRUDENTIAL INS. CO. v. MARTINEZ. No. 8863. 
Court of Civil Appeals of Texas. San Antonio. June 22, 1932. 
Rehearing Denied July 20, 1932. 

52 Southwestern Reporter (2d) 358. 


2. INSURANCE. 

Ordinarily insured’s false representations to fraudulently procure issuance of 
life policy are admissible in suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

That insurance collectors observed insured’s condition of pregnancy did not 
put insurer on notice insured was pregnant so as to constitute insurer’s continued 
collecting of premiums waiver of provision rendering policy void for insured’s 
pregnancy. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

Insurer, in life policy void for insured’s pregnancy, may rely upon representa- 
tions of women applicants as to their pregnancy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

5. INSURANCE. 

Insurance collector’s business contacts with insured did not charge collectors 
with knowledge of insured’s pregnancy, as regards insurer’s waiver of provision 
rendering policy void on insured’s pregnancy. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
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Appeal from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 
‘Action by Vincente Martinez against the First Texas Prudential Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Templeton, Brooks, Napier & Browh, of San Antonio, for appellant. 

G. Woodson Morris, of San Antonio, for appellee. 

SmirH, J. 

This action was brought to recover upon an insurance policy issued by appell- 
ant upon the life of Estefana Z. Martinez. The policy was issued on December 1, 
1930. oo assured gave birth to a child on January 7, 1931. She died on January 
28, 1931. 3 

It was provided in the policy that, if the assured was pregnant at the time the 
policy was delivered, the same should be void and of no effect. As the assured 
gave birth to a child within five or six weeks of the delivery of the policy, it is ob- 
vious, and of course conceded by all parties, that she was pregnant at the time of 
delivery of the policy. ‘ 

The provision against liability in the contingency mentioned was reasonable and 
valid, and a complete defense to this suit, unless the company waived that provision. 
Appellee pleaded such waiver, alleging that appellant’s agents procuring the insur- 
ance and collecting the premiums therefor saw the assured on such occasions, had 
opportunity to observe her physical appearance; that she was then big with child; 
and those agents were bound to have discovered her obvious condition of preg- 
nancy. The jury found that said agents “knew that the said deceased was preg- 
nant” at the time of the delivery of the policy. The trial court approved this find- 
ing, and, imputing that knowledge of those agents to their principal, rendered judg- 
ment in favor of appellee, as the beneficiary, for the amount of the policy, $500, 
plus half that amount for attorney’s fees, 12 per cent. thereof as a penalty, and 6 
per cent. interest on the judgment so decreed. 

The appeal is controlled by the proposition upheld by the trial court that be- 
cause appellant’s solicitor, or inspector, and its collecting agent, saw the assured 
when she was big with child, they were thereby charged with knowledge that she 
was pregnant; that this knowledge of its agents must be imputed to the insurer; 
that, when the insurer accepted premiums paid on the policy, with the knowledge 
thus acquired and imputed to it, it waived the stipulation against the pregnancy of 
the assured. 

[{1, 2] In her written application for this insurance, the assured falsely repre- 
sented that she was not at that time pregnant. By express stipulation this applica- 
tion was made a part of the policy. It was offered in evidence by appellant in sup- 
port of the latter’s defense that it issued the policy in reliance upon said representa- 
tion, which was material to the risk and false. The trial court excluded this appli- 
cation from evidence, upon the ground that it was not actually physically attached 
to the policy. This ruling is made the basis of one of appellant’s complaints upon 
appeal. The question presented is the subject of much confusion in the statutes, no 
less than in the authorities. But it need not be decided here, since it becomes im- 
material in view of the question of waiver and reversal thereon. Perhaps it is not 
amiss to observe here that false representations made by any person to deceive an- 
other into making a contract are ordinarily admissible in evidence, and this should 
be so as well where, as claimed in this case, a person fraudulently procures the issu- 
ance of a life insurance policy through false representations, minimizing the ap- 
parent risk to be assumed by the insurer. 

It should be wholly immaterial whether such application may or not be attach- 
ed to the policy, if its execution is conclusively shown, for a material falsehood 
knowingly made for the fraudulent purpose of securing insurance, or any other ad- 
vantage, should be admitted as evidence of the fraud, in whatsoever form it is ad- 
mittedly made. So, since the execution of the application in this case appears to 
have been conclusively established, it seems that justice and fairness, if not the 
statutes bearing upon the matter (articles 5049, 5050, Rev. St.), render it admissible 
in evidence, at least as against the objection that it was not physically attached to 
the policy issued upon the representations therein made. 

[3] It has been quite difficult to determine the question of waiver presented in 
the appeal. The jury found, as stated, that appellant’s collector and inspector knew 
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that the assured was pregnant, but this finding was based solely upon the inference 
that because those agents saw the assured, then and there big with child, they knew 
she was pregnant. The court held that this knowledge of its agents was imputed to 
appellant, and that, as appellant continued to collect the premiums upon the policy, 
it thereby waived the provision rendering the policy void because of the pregnancy 
of the assured. ; 

The case is somewhat, but not entirely, like that of First Texas Prudential Ins, 
Co. v. Baldivia, 39 S.W.(2d) 957, 958, recently decided by this court. It was there 
held that “the bare fact that an insurance solicitor and collector had opportunities 
to observe the assured at intervals during the period of pregnancy, when he called 
upon her in the months of April, May, June, and July, 1928, to collect his premiums 
from her, was not sufficient to put his principal upon notice that the assured was 
pregnant with child on December 12, 1927, the date of her application for insurance. 
This is so for reasons deemed too obvious to warrant their recital in this opinion.” 
There the assured became pregnant in December, 1927, while the agent’s opportun- 
ities for observing her occurred during the succeeding months of April, May, 
June, and July, 1928. Here the evidence does not show when the assured became 
pregnant, but she was further advanced in that state, when the policy was issued, 
than was the assured in the Baldivia Case, for childbirth occurred in this case five 
or six weeks after the policy was issued, whereas, in the former case, childbirth did 
not occur until seven months after issuance of the policy. The cases differ also in 
the facts that in the Baldivia Case the assured admittedly died in and as a result 
of childbirth, whereas, in this case, it is contended, although not so found, that the 
assured died later from other causes. Nor was waiver pleaded in that case. 

The controlling point in this appeal, however, is one of notice, or knowledge, 
and waiver. We have been unable to bring this court to a declaration that the lay 
agents of an industrial life insurance company are charged by law with the duty, 
coupled with the necessary powers of perception, to determine whether their female 
prospects or policyholders are enciente, and to further declare the law to be that, 
when such agents have any business dealings with pregnant women, they are 
charged with knowledge of the latter’s condition as a matter of law, and that such 
knowledge is imputable and must be imputed to the insurer. 


[4] We think the better rule, as a matter of decency, and the more reasonable 
one, as a matter of justice, should be that in matters of such intimate privacy the 
insurer may rely upon the solemn representations of women applicants, without the 
necessity of sending forth and depending upon lay agents to probe for such delicate 
secrets. Presumptions of fact or law do not seem to have progressed into this par- 
ticular realm of speculation to the extent urged by appellee and adopted by the trial 
judge. 

We are not prepared to say, in order to support this judgment, that every preg- 
nant woman assumes such outward shape and proportions as to advertise her condi- 
tion to every casual male observer, so that her pregnancy is made obvious to him 
and he is thereby charged by law with knowledge thereof. It is perhaps true that in 
many cases women are themselves unaware of their condition of pregnancy during 
the first few weeks, sometimes months; often a physical examination by a physician 
is necessary to determine the presence of the condition. It is a sacred condition of 
delicacy, of secrecy, which ought to be protected alike against ribald speculation 
and the enforced observation and conjecture of lay insurance agents. 

[5] The very physician who regularly attended the unfortunate assured in this 
case during the period of pregnancy and at childbirth testified in effect that ovarian 
tumors sometimes cause enlargements in women such as that occasioned by preg- 
nancy; that the only certain way to determine the condition is by physical exam- 
ination. It is true that appellee produced a number of neighbors who testified to 
the enlarged “stomach” of the assured, and that she “looked like” she was preg- 
nant. Appellee thus brought out the ghost of the poor woman, now dead and gone, 
stripped and bared and paraded her to the gaze of court and jury and spectators, 
to elicit a finding that her condition, there made so obvious to the jury, was equally 
obvious to the young insurance agents when they casually viewed her months be- 
fore in altogether different habiliments. But the impressions created from neighbor- 
hood gossip and speculation among those in daily association with the subject do 
not warrant the presumption, as a matter of law, that insurance inspectors and col- 
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lectors are charged with knowledge of the subject’s pregnancy, merely because of 
their most casual business contact with her. 

We are not satisfied to uphold the judgment based upon such far-fetched pre- 
sumption. We have been cited to no authority for such holding, and have found 
none upon the subject, except the Baldivia Case, supra, which was one of first im- 
pression in this court. We adhere to the principle laid down in that case, that 
knowledge in such case will not be presumed in the agent, or imputed to the prin- 
cipal. 

. We conclude also, upon further consideration, that the principle announced in 
the Baldivia Case and extended here is supported by our Supreme Court in Su- 
preme Lodge v. Payne, 101 Tex. 449, 108 S. W. 1160, 15 L. R. A. (N. S.) 1277. In 
that case the assured did not herself know she was pregnant, although several 
months advanced therein. She honestly believed she was not pregnant, and, after 
giving a complete history of her condition to the insurer’s examining physician, the 
latter also, in the absence of a physical examination, was convinced she was not 
pregnant, and wrote “No” for her in her application, in answer to the question, 
“Are you pregnant at this time?” The Supreme Court held that the representation 
or warranty was material to the risk, and, being untrue, voided the policy, albeit 
it was made in good faith. 

The judgment is reversed, and the cause remanded for another trial. The case 
should be repleaded by both parties before another trial. 


TOOLE v. NATIONAL LIFE INS. CO. OF THE UNITED STATES OF 
AMERICA. No. 23576. 
Supreme Court of Washington. Sept. 29, 1932. 
14 Pacific Reporter (2d) 468. 
1. INSURANCE. 


Generally, note given for premium when due is not violative of contract pro- 
vision of statute providing policy shall constitute entire contract between parties 
(Rem. Comp. Stat. § 7226). 

This is so, for the reason that neither the terms of the policy nor 
Rem. Comp. Stat. § 7226, prohibit the making of a supplementary or later 
modifying contract between the insurer and the insured not contemplated 
when the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

2. INSURANCE. 

Under life policy requiring prompt payment of premiums, insurer could take 
note for premiums, with authorization, to apply cash surrender value of policy to 
payment of note when policy lapsed, thereby preventing surrender value from 
extending policy beyond insured’s death (Rem. Comp. Stat. § 7226). 

Facts disclosed that insured under policy providing that insurance 
was granted on condition that all premiums be promptly paid when due 
gave note for unpaid premiums, which provided that, when policy lapsed, 
payment of the note at the option of the insurer, was to be deducted from 
the cash surrender value applicable to extended or paid-up insurance; 
that, note being unpaid when due, insurer applied such cash surrender 
value to its payment, which left balance of only few cents as cash value; 
and that, if such cash value had not been applied to the payment of the 
note, it would have extended the life of the policy beyond the insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

3. INSURANCE. 

Where insured had right to change beneficiary, beneficiary had no vested 
interest in life policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. 


Provision that unpaid loan should not avoid policy until 30-day notice was 
given did not prevent insurer from avoiding policy without notice for failure to 
pay note given for premium. 

Insurer had right to forfeit policy for nonpayment of note without 
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giving 30-day notice, because giving of note for premium which was not 
paid did not come within policy provision covering cash loans based on 
surrender value, since such provision must be read in connection with 
subsequent provision that insurance was granted on condition that all 
premiums be promptly paid when due, and failure to pay any premium, 
or part thereof, when due, would forfeit contract and terminate all obliga- 
tions of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Department 2. 

Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge. 

Action by Clare Toole against the National Life Insurance Company of the 
United States of America. From the judgment, both plaintiff and defendant 
appeal. 

Reversed on defendant’s appeal, and affirmed on plaintiff’s appeal. 

Samuel R. Stern and J..M. Schermer, both of Seattle (Burton P. Sears, of 
Chicago, Ill., of counsel), for appellant. 

O. C. Moore, of Spokane, for respondent. 

Main, J. 

This action was brought to recover upon a life insurance policy which called 
for the payment of $5,000 in case of the death of the insured, and carried a 
rider providing for double indemnity in case of death by accident. The cause was 
tried to the court without a jury, and resulted in a judgment in favor of the 
plaintiff in the sum of $5,488.05, but no recovery was allowed upon the double 
indemnity provision. The defendant appeals from the judgment against it in the 
amount named, and the plaintiff appeals because she was not allowed recovery 
upon the double indemnity. 

The facts essential to be stated are these: May 15, 1924, the defendant issued 
and delivered to Robert L. Toole the insurance policy above mentioned, in which 
Clare Toole, the wife of the insured, was named as beneficiary. The policy called 
for the payment of a premium in the sum of $145.45 upon its issuance, and for 
the same amount annually thereafter, the payments becoming due on the 15th 
day of May each year. When the May 15, 1927, payment became due, it was 
not paid, but the insured gave a promissory note in the sum of $236.55, payable 
on or before November 15th of that year. The note recited that it was given 
for the annual premium due May 15, 1927, and the balance on an old note under 
the policy. It was provided in the note that it should be a lien on the policy, 
and, in the event that the policy lapsed, at the option of the company it was “to 
be deducted in event of lapse of said policy, from the value, if any, applicable 
to extended or paid-up insurance, as in said policy provided.” 


The policy provided that the insured had the right at any time, in compliance 
with the rules of the company, by filing therewith a written request, to change 
the beneficiary; that a grace of one month, not less than thirty days, with interest, 
was to be allowed in the payment of each premium after the first; that at any 
time while the policy was in force the company would advance, on proper assign- 
ment thereof, any sum not exceeding the cash surrender value at the end of the 
current policy year, less any outstanding indebtedness on or secured by the policy 
and any unpaid balance of the premium for the current policy year; that failure 
to pay any such advancements or loan, or pay interest thereon, should not avoid 
the policy, unless the total indebtedness thereon to the company should equal or 
exceed the loan value of such policy at the time of such failure, nor until one 
month, not less than thirty days, “after notice shall have been mailed by the com- 
pany to the last known address of the insured and of the assignee, if any”; that, 
after the premiums had been paid for a period of three years, in case of default 
in premium payments, the insured was entitled “to have the policy automatically 
extended in force from date of default, without the right to loans, for its face 
amount less any indebtedness thereon, for the number of years and complete 
months which the cash surrender value of this policy at date of default, less any 
indebtedness thereon, will purchase, applied as a net single premium at the at- 
tained age of insured * * *”; that the policy, together with the application 
therefor, “shall constitute the entire contract between the parties hereto”; and the 
further provision that “this insurance is granted upon condition that all premiums 
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be promptly paid when due, and failure to pay any premium, or any part thereof, 
when due, shall forfeit and cancel this contract and terminate all obligations of 
the company under this policy, except as herein otherwise provided. * * *” 

The note mentioned was not paid when it became due, and the premium which 
was due on May 15, 1928, was not paid. The insured’s death occurred on January 
30, 1929. Subsequent to May 15, 1928, and prior to the death of the insured, the 
company repeatedly urged him to reinstate the insurance and offered liberal terms. 
of payment if he would undertake to do so. May 15, 1928, the cash surrender 
value of the policy was $250.85, and the note and interest thereon at that time 
amounted to $250.74. The defendant applied the cash reserve upon the payment 
of the note and interest, which left a balance of only a few cents. Under the 
terms of the policy, if the defendant had no right to apply the cash. surrender 
value in payment of the note, then such cash surrender value would extend the 
life of the policy beyond the date of the death of the insured. After the insured’s. 
death, the present action was brought, as above mentioned, to recover upon the 
policy. 

As stated in the plaintiff’s brief, there is presented upon this appeal the single 
ultimate question “whether the policy issued May 24, 1924, was in force at the 
time of the assured’s death on January 30, 1929.” The answer to this question 
depends upon whether the defendant had a right to contract with the insured 
subsequent to the issuance of the policy as to the manner in which the premiums 
might be paid, particularly the premium due May 15, 1927; and, if it had that 
right, could it deduct from the cash surrender value of the policy the amount 
coming to it upon the note which remained unpaid. 

The right to extend the time of payment of a premium and take a note 

therefor would not avoid the policy, unless the extension of the time and the giv- 
ing of the note conflicted with the terms of the policy or was violative of the 
statute. The policy, as above mentioned, provided that it should constitute the 
“entire contract” between the parties thereto. Section 7226, Rem. Comp. Stat., 
which is one of the sections of the insurance code, provides that no insurance 
company doing business in this state shall make or permit any distinction or 
discrimination in favor of individuals, between insurants of the same class and 
equal expectation of life, and that the company shall not “make any contract of 
insurance or agreement as to such contract, other than is plainly expressed in the 
policy issued thereon.” 
' [1] The general, if not universal, rule is that a note given for a premium 
when it becomes due is not violative of the contract provision or statute which 
provides that the policy shall constitute the entire contract between the parties, 
for the reason that neither the terms of the policy nor the statute prohibit the 
making of a supplementary or later modifying contract between the company and 
the insured not contemplated when the policy was issued. The policy in question 
expressly provided that the insurance was granted upon condition that all pre- 
miums be promptly paid when due. If the giving of the note was invalid, it 
would seem necessarily to follow that the extension of time or the waiver of 
payment at the time stipulated was also void. In volume 3, Couch, Cyclopedia of 
Insurance Law, p. 2155, it is said: “Agreements to the effect that failure to meet, 
at maturity, a note given for a premium or assessment, will work a suspension 
or forfeiture of the policy, undoubtedly may be validly entered into, and become 
binding upon the parties and enforceable, unless waived; and provided, of course, 
they do not conflict with statutory law. Not only have such stipulations been 
universally treated as valid and reasonable, but they often have been explicitly 
so characterized. So, it is said that they are neither against public policy, unwise, 
illegal, nor unreasonable, and that it does not oppose any rule of law or public 
policy for the insurer to take advantage thereof.” 

In Diehl v. American Life Ins. Co., 204 Iowa, 706, 213 N. W. 753, 755, 53 
A. L. R. 1258, where substantially the same question was considered as here 
presented, it is said: 

“The claimed invalidity of the condition of the extension is planted upon 
Code Supplement 1913, §§ 1782, 1783, 1783a, 1783c, Acts 38th Gen. Assem. c. 348, 
§ 7, and Code 1924, § 8666 et seq. These sections prohibit discrimination by life 
insurance companies, prohibit the making of special inducements not specified in 
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the policy, prohibit the making of any contract other than as plainly expressed 
in the policy and prohibit the use of any form of contract of insurance until a 
copy of it has been filed with and approved by the commissioner of insurance, 
Violation subjects the company to a forfeiture or penalty. 

“The distinction or discrimination, the contract not expressed in the policy, 
the form not filed with the commissioner or approved by him, claimed by plain- 
tiff consists in the extension of time, which is the very thing that the plaintiff 
relies upon to avoid the forfeiture. If plaintiff’s position is correct, then the ex- 
tension of time or the waiver of payment at the time stipulated is void within 
the principle of the cases construing the statute prohibiting discrimination by 
carriers in eee commerce. Georgia, F. & A. R. Co. v. Blish Milling Co., 241 
U. S. 190, 36 S 541, 60 L. Ed. 948; Keeney v. Chicago, B. & Q. R. Co., 183 
Iowa, 522, 167 Ne W. 475. The statute now under consideration does not in terms 
apply to or prohibit the making of supplementary or later modifying contracts 
between the company and the insured not contemplated when the policy was 
issued. We cannot conceive of its being against public policy or contrary to the 
terms or purpose of the statute to permit an insurance company to grant an 
extension to a policy holder by whom through misfortune or otherwise the making 
of prompt payment of premium at the stipulated time may be inconvenient or 
impossible. Such extensions, in many cases at least, save the insurance to the 
policy holder. They do not (ordinarily at least) injuriously affect other policy 
holders. Logically, if the conditions are void it must be because the extension is 
void, for it is the extension if anything that discriminates. By means of the note 
a supplementary contract is in effect entered into to extend the time of payment 
of premium, and during the period of extension to continue the former contract 
in force. Though a new contract is thus made it does not constitute a complete, 
independent, or distinct contract of insurance. It modifies as to one premium pay- 
ment and continues the existing contract. The new contract is merely supple- 
mentary and was not within the contemplation of the parties at the time the 
policy was issued. No discrimination was in view on either occasion. We perceive 
no reason for not permitting the company to grant an extension of time of pay- 
ment of premium on terms that are mutually reasonable and not oppressive, or 
for punishing the company for aiding the insured by annulling fair, nonoppressive, 
and nonfraudulent conditions. The right to make such extensions has been 
recognized by this court. [Citing authorities.]” 


[2] Many other authorities might be cited, but the rule stated is the one 
universally applied in the federal courts and sustained by the decided weight of 
authority of the state courts. In the cases of Coughlin v. Reliance Life Ins. Co., 
161 Minn. 446, 201 N. W. 920, and Ritter v. American Life Ins. Co., 48 S. D. 231, 
203 N. W. 503, there is language which is not in harmony with the views herein- 
before expressed ; but in each of those cases the facts were materially different 
from those here presented, in that the note given was broad enough to include 
an invasion of the policy contract. In Gibson v. New York Life Ins. Co., 102 
Wash. 180, 172 P. 920, there was a failure to comply with the express terms of 
the policy. We see nothing in the insurance policy or the statutes of this state 
which makes void the extension of the time for the payment of the premium and 
the giving of a note therefor. If the parties had a right to extend the time and 
make the note, it would follow that they had a right to contract in the note as 
to how it should be paid in the event that the policy lapsed. 


[3] It is further contended that, since the plaintiff was named as beneficiary 
in the policy and it had been delivered into her possession, she had a vested 
right thereto, and for this reason the contract between the insured and the de- 
fendant was invalid as to her. In Schade v. Western Union Life Ins. Co., 125 
Wash. 200, 215 P. 521, it was held that a provision in a policy reserving to the 
assured the right to change the beneficiary was a valid provision, and was not 
in conflict with the statute relating to the rights of beneficiaries in life policies. 
As above mentioned, the policy now before us contained a clause that the insured, 
at any time while the policy was in force, could change the beneficiary in accord- 
ance with the rules of the company, by filing a written request for the change 
desired. If the insured had the right to change the beneficiary, as was held in the 
case cited, it follows that the plaintiff in this case did not have a vested interest 
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therein which could not be contracted away by the insured. The case of In re 
Heilbron’s Estate, 14 Wash. 536, 45 P. 153, 35 L. R. A. 602, to the effect that a 
policy of life insurance and the money to become due under it belonged from 
the time the policy was issued to the beneficiary therein named, and that it was 
beyond the power of the insured to transfer to any other person the interest of 
such beneficiary, has no application to the present situation, because in that case 
the policy involved did not contain the provision with reference to the change of 
the beneficiary such as appears.in the policy now before us. 

[4] There is also the contention that the defendant did not have a right to 
lapse or forfeit the policy without the giving of thirty days’ notice. This conten- 
tion is rested upon that provision in the policy which provides for cash loans; 
but the giving of the note for the premium which was not paid clearly did not 
come within the provision of the policy which covered the matter of cash loans 
based upon the surrender value thereof. That provision must be read in connec- 
tion with the subsequent provision that the insurance is granted upon condition 
that “all premiums be promptly paid when due, and failure to pay any premium, 
or any part thereof, when due, shall forfeit and cancel this contract and ter- 
minate all obligations of the company”: thereunder. A provision, such as this, 
makes time the essence of the contract, and, if the premiums are not paid at the 
time stipulated in the policy, or within the thirty days’ grace, the policy lapses. 
In Klein v. Insurance Co., 104 U. S. 88, 91, 26 L. Ed. 662, it was said: “If the 
insured can neglect payment at maturity and yet suffer no loss or forfeiture, 
premiums will not be-punctually paid. The companies must have some efficient 
means of enforcing punctuality. Hence their contracts usually provide for the 
forfeiture of the policy upon default of prompt payment of the premiums. If 
they are not allowed to enforce this forfeiture, they are deprived of the means 
which they have reserved by their contract of compelling the parties insured to 
meet their engagements. The provision, therefore, for the release of the company 
from liability on a failure of the insured to pay the premiums when due, is of 
the very essence and substance of the contract of life insurance. To hold the 
company to its promise to pay the insurance, notwithstanding the default of the 
insured in making punctual payment of the premiums is to destroy the very 
substance -of the contract.” 

But assuming without so deciding, that notice was necessary, as late as 
December 19, 1928, which was more than thirty days prior to the death of the 
insured, the company wrote a letter urging him not to abandon the insurance and 
to make application for its reinstatement. The insured in that letter was informed 
that he was without the protection of the policy at the time. While this letter was 
not in form a notice of forfeiture, it informed the insured that the policy had 
lapsed. 

The judgment will be reversed upon the defendant’s appeal and affirmed upon 
the plaintiff’s appeal. 

Tolman, C. J., and Holcomb, Beals, and Millard, JJ., concur. 


EQUITABLE LIFE ASSUR. ~~ “ nee STATES v. GRATIOT. 
o. 1742. 
Supreme Court of Wyoming. Sept 26, 1932. 


14 Pacific Reporter (2d) 438. 
1, INSURANCE. 


In action for double indemnity under life policy, whether accident caused in- 
sured’s death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. ; 

Policy should not be so strictly construed as to thwart object of insurance. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

It cannot be assumed, absent contract clearly to contrary, that parties to policy 
meant to have double indemnity provision apply only if insured should be in per- 
fect health at time of accident. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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4. INSURANCE. 

Double indemnity should not be denied on ground that disease or predisposing 
cause of death existed prior to accident, unless such was one “proximate cause” in- 
stead of “remote cause” of death. 

“Proximate cause” is probable cause, and “remote cause” is improbable 
cause. The mere fact that one cause may in point of time concur with an- 
other does not necessarily show that it is an “efficient cause,” and may still 
be considered a “remote cause”; and a cause may in law be a “remote 
cause” notwithstanding the fact that, but for its existence, no injury would 
have occurred. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
6. INSURANCE. 

Insured’s aneurysm, if existing at time of accident, would not, if dormant, bar 
recovery for double indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Error to District Court, Natrona County; Cornelius D. Murane, Judge. 
Action by Ardelle B. Gratiot against the Equitable Life Assurance Society of 


the United States. To review the judgment in favor of plaintiff, defendant brings 
error. 


Affirmed. 

Hagens & Murane, of Casper, for plaintiff in error. 

Durham & Bacheller, of Casper, for defendant in error., 

BLUME, J. 

This is an action upon a life insurance policy of $2,500 issued to James T. Gra- 
tiot during his lifetime, and providing for double indemnity in case of death through 
accident. Gratiot died on July 11, 1930. The amount of ordinary insurance, name- 
ly, the sum of $2,500, was paid, but payment of double indemnity was refused, and 
this suit was brought to recover it. The case was tried to a jury, who returned a 
verdict for the amount claimed. Judgment was rendered thereon, and the insur- 
ance company, the defendant, has appealed. It is its contention that the evidence 
fails to show that the deceased suffered any accident, and if it could be assumed 
that he did, the evidence fails to show that such accident was the sole and exclu- 
sive cause of the injury of which the deceased died, but that, on the contrary, it is 
conclusively shown that an aneurysm was at least one of the causes of death. The 
clauses in the policy referring to double indemnity are as follows: 

“Upon due proof that the death of the Insured occurred in consequence of 
bodily injury effected solely through external, violent and accidental means of 
which, except in case of drowning or of internal injuries revealed by an autopsy, 
there is a visible contusion or wound on the exterior of the body, and that such 
death occurred within ninety days after such injuries were sustained and as the di- 
rect result thereof independent of all other causes, the Society will pay instead of 
the face amount of this policy, double that amount, making Five Thousand Dollars 
* * * 

“This agreement, to pay an increased amount in the event of death from bodily 
injury, does not cover self-destruction, sane or insane; death resulting from par- 
ticipation in aeronautics or submarine expeditions; death caused directly or indi- 
rectly, wholly or partly, by war, riot, or insurrection, or any act incident thereto 
either on land or water; death resulting from any violation of law or from military 
or naval service of any kind, or from police duty in any military, naval or police or- 
ganization; or death resulting directly or indirectly from bodily or mental infirm- 
ity, ptomaines, or bacterial infections other than infection occurring simultaneously 
with and in consequence of an accidental cut or wound.” 

The evidence discloses, briefly, the following facts: The deceased conducted a 
“dude ranch” at Brooks Lake, Wyo. On July 2, 1930, in company with four guests 
he drove from his ranch to Moran, Wyo., a distance of about 40 miles from Brooks 
Lake, returning about 11 o’clock p. m. Apparently, as some of the witnesses testi- 
fied, because of a car approaching from the rear “crowding” him, his own automo- 
bile went off the highway down a steep, nearly perpendicular, embankment, some 3 
to 10 feet deep, striking some rocks when the car reached the bottom with a very 
sudden jolt; all the wheels being off the road, with one of them up in the air. 
Efforts were made to get the car back upon the highway, but without avail. The 
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deceased thereupon, in company with another, walked a distance of about one-half 
mile for assistance. With such assistance the car was restored to the highway, 
and the deceased and his guests then continued their journey to Brooks Lake, a dis- 
tance of about 17 miles from the point of the accident. Immediately after the ac- 
cident, according to some of the guests witnesses in the case, Mr. Gratiot’s speech 
was slurred; he seemed mentally dull, tired, “hazy, groggy and listless.” The next 
day it was observed that his mind was not clear; he seemed to be “groggy,” slept 
in the middle of the day, which he had never done before, and was inconsistent in 
giving his orders to employees. This condition continued, though deceased did not 
complain, never saying anything about the accident except that he was sorry that 
it happened, until the morning of July 8, 1930, when he was found in bed suffering 
from a paralytic stroke. Dr. Replogle was immediately called from Lander, and 
Mr. Gratiot was removed to a hospital of that place, where, on July 11, 1930, he 
died of paralysis caused from a cerebral hemorrhage. An autopsy performed some 
time later disclosed that the rupture took place at a point of an aneurysm on the 


basilar artery of the brain. An aneurysm was explained as a bulge in the artery, 
and the weakest part thereof. 


Witnesses other than physicians testified that the deceased was in excellent 
health prior to the accident; that he was robust, strong, and active in the perform- 
ance of his duties. Much medical testimony was introduced. Dr. O’Connor, of 
Chicago, testified that he first saw Mr. Gratiot on June 10, 1927, then forty-three 
years of age; that he treated him on June 6, 1930, to discover the cause of glau- 
coma; that he gave him a complete physical examination, including the heart, lungs, 
blood pressure, urine and prostate gland; that deceased was then in good physical 
condition; that his blood pressure was 98 distolic and 158 systolic, which, in his 
opinion, was within the normal limits for a man of the age of Mr. Gratiot; that 
at that time he found no evidence of sclerosis or hardening of the arteries; that 
such hardening is not a disease, but a condition of the tissues developing gradually 
over a period of years; that there was no symptomatic or clinical sign of any an- 
eurysm, though it might exist; that this subject, however, was not in the direct line 
of his practice; that a physical shock is liable to cause hemorrhage from any vessel 
of the body; that an acute dilation of the wall of a vessel results from trauma di- 
rect or indirect, and sometimes from syphilis or localized infection. 


Dr. Replogle testified that he had known the deceased for about eleven years 
and had frequently examined him; that he had treated him for glaucoma, a condi- 
tion of the eye; that before July 2, 1930, he was as nearly normal as could be, ex- 
cept for a slight infection of the prostate; that the blood pressure of the deceased 
from 1928 on had been 98 distolic and 158 systolic, which he considered normal and 
which varied little till death; that deceased became paralyzed on July 8, 1930, which 
was caused, directly, by hemorrhage of the brain; that the hemorrhage was caused 
by a broken artery as a result of the automobile accident, that accident causing a 
slow leak of some vessel of the brain, the leak producing a slow growing tumor or 
tumor mass, which would produce pressure, eventually manifesting itself in pa- 
ralysis. The witness could not tell whether deceased was suffering from an an- 
eurysm before the automobile accident; he stated that an aneurysm is a dilated 
portion of an artery, similar to a bubble of an inner tube of an automobile; that it 
is the weakest spot of an artery, tending to cause its rupture there more easily than 
at any other place; that, while he could not swear that the rupture was not caused 
by an aneurysm, independent of an accident, it was his opinion that the accident 
caused it. 

Dr. McClellan testified that he, together with Dr. Kamp and Dr. Hillkowitz, 
performed an autopsy on the body of the deceased; that it disclosed that the de- 
ceased died as a result of a rupture at the place of an aneurysm of the basilar ar- 
tery and to hemorrhage; that hemorrhage might have continued for a number of 
days; that trauma, even a turning over in bed, might cause a rupture of an an 
eurysm; that an aneurysm would likely cause a man to die sooner than otherwise; 
that the aneurysm in this case contributed to the death; that aneurysms, however, 


are classified; that, in his opinion, the aneurysm of the deceased was latent. His 
testimony on this point is as follows: 


“A. Aneurysm is classified by aneurysms which give signs at the examination, 
aneurysms which give symptoms to the patient, and aneurysms which give no symp- 
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toms, or aneurysms of latency. I believe the aneurysm discovered in the autopsy 
is an aneurysm of latency. ~ 
“Q. What do you mean by latency? A. That will not give any symptoms: that 
will go on, and on, and on, without any condition by which you are able to deter- 
mine the presence of it. 
“Q. Does a latent aneurysm interfere with one’s regular routine duties or 
health? A. No. 


“Q. With latent aneurysm you may state whether or not an individual would 
live out his normal span of life? A. He probably would without some trauma in-’ 
terfered with his aneurysm latency, cause it to be symptomatic.” 

He further testified that in the present case the aneurysm, in his opinion, would 
not have been ruptured except for the automobile accident; that the arteriosclerosis 
of the deceased had nothing to do with his death. 


Dr. Kamp, a witness for the defendant, testified to a greater hardening of the 
arteries than Dr. McClellan and did not consider the blood pressure of the deceased 
to be normal, and believed that the accident, and the mental condition of the de- 
ceased subsequently, were due to the arteriosclerosis of deceased. Asked as to the 
cause of the death, he stated that “hemorrhage of the brain from existing aneurysm 
perhaps would be caused from shock from running off the road,” and that the au- 
tomobile accident may, indirectly, have had something to do with the death; that 
an aneurysm is progressive and would tend to shorten the life of the deceased, de- 
pending on its rupture; that in his opinion the rupture occurred on the morning of 
the paralysis; that no hemorrhage followed immediately upon the accident, though 
that is possible; and that the aneurysm in this case existed before, and more than 
thirty days before, the accident; that, in his opinion, the shock from the accident in 
this case did not cause the cerebral hemorrhage; that sclerosis of the arteries is 
common, and people that have it can live to a ripe old age, even with an aneurysm. 

Dr. Hillkowitz, witness for the defendant, testified that he found that the de- 
ceased had been suffering from certain diseased conditions, namely, arteriosclerosis 
and an aneurysm; that the cause of the death of the deceased was hemorrhage in 
an aneurysm of the basilar artery; that there was evidence of calcification in the ar- 
teries, which must have lasted from five to six years, and which could have caused 
the mental condition of deceased immediately after the accident; that the aneurysm 
must have existed for five or six months or a year before the accident and that it 
was not caused by the accident; that whether the rupture was caused by the acci- 
dent is speculative; that it (the rupture) might have been very small at first, grad- 
ually increasing over a period of days; that from the evidence which he had heard, 
it might have been started at the time of the automobile accident. After stating 
that he could not say whether the automobile accident caused the rupture or not, 
and that the aneurysm was the “primary” cause of death, he further testified that 
an aneurysm does not always rupture. And the following appears in the record: 
“Q. So that in this instance the traumatic shock as a result of this injury was 
doubtless the efficient cause of rupture? A. Yes.” The question seems to refer 
to the automobile accident, but the point is not quite clear. 

The case is one of first impression in this jurisdiction, and we have, therefore, 
without going into too many details, not only set out the most salient facts appear- 
ing in the evidence, but have also deemed it advisable to briefly take note of the 
leading cases that have been decided under policies similar to that involved in the 
case at bar. Counsel for the defendant, to sustain their contention, have cited us 
to the cases which contain the statement that if the deceased, at the time of the ac- 
cident, was afflicted with a pre-existing disease, and if death would not have re- 
sulted if he had not had the disease, but his death was caused because the accident 
aggravated the effects of the disease or the disease aggravated the effects of the 
accident, then no recovery can be had on an accident policy similar to that contained 
in the case at bar. The statement seems originally to have been made by Judge 
Sanborn in the case of National Masonic Acc. Ass’n v. Shryock (C. C. A.) 73 F. 
774. It was adopted as the rule in a number of other cases. Commercial 
Travelers’ Mut, Acc. Ass’n v. Fulton (C. C. A.) 79 F. 423; Etna L. Ins. 
Co. v. Ryan (C. C. A.) 255 F. 483; Kerns v. AStna L. Ins. Co. (C. C. A.) 
291 F. 289, 202: Maryland Co. v. Morrow (C. C. A.) 213 F. 599, 52 L. 
R. A. (N. S.) 1213; White v. Standard Life & Acc. Ins. Co., 95 Minn. 77, 103 N. 
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W. 735, 884, 5 Ann. Cas. 83; Ryan v. Continental Casualty Co. (C. C. A.) 47 F.(2d) 
472; See note 34 L. R. A. (N. S.) 445. Taking the statement literally and without 
qualification, and in its apparently broad sense, it seems to be in conflict with the 
class of cases hereinafter mentioned which distinguish between proximate and re- 
mote cause, and which substantially hold that if the disease, or infirmity, is but a 
remote cause, recovery will not be prevented. 


In Wheeler v. Fid. & Cas. Co., 298 Mo. 619, 641, 251 S. W. 924, it is said that 
the conflict is apparent rather than real, as shown by an analysis of the cases, and 
that, perhaps, is true, at least as to most of them, although it may be that some of 
the courts have been stricter than others in holding a cause a proximate rather than 
a remote cause. The cases cited by defendant, and above set out, generally disclose 
that the subject of remote and proximate cause was not discussed. Furthermore, 
no adequate accident to produce the injury had generally been shown, or the point 
was doubtful, or it appeared clearly that the disease substantially contributed to 
the death. The same thing is true with reference to a number of other cases relied 
on by the defendant, though they do not state the law as in the cases heretofore 
mentioned. Atherton v. Railway Mail Ass’n (Mo. App.) 221 S. W. 752; Phillips 
vy. Travelers’ Ins. Co., 288 Mo. 175, 231 S. W. 947, 948; Johnson v. AStna Life Ins. 
Co., 24 Ga. App. 431, 101 S. E. 134; Merrett v. Preferred Masonic Mut. Acc. Ass’n, 
98 Mich. 338, 57 N. W. 169; Binder v. Nat’l Masonic Acc. Ass’n, 127 Iowa, 25, 102 
N. W. 190; Stanton v. Travelers’ Ins. Co., 83 Conn. 708, 78 A. 317, 34 L. R. A. 
(N. S.) 445; Travelers’ Ins. Co. v. Selden (C. C. A.) 78 F. 285; Kellner v. Trav- 
elers’ Ins. Co., 180 Cal. 326, 181 P. 61; Michener v. Fid. & Cas. Co. of New York, 
200 Iowa, 476, 203 N. W. 14; Brown v. Maryland Cas. Co. (C. C. A.) 55 F.(2d) 
159; Cretney v. Woodmen Acc. Co., 196 Wis. 29, 219 N. W. 448, 62 A. L. R. 675; 
Frerichs v. London & Lancashire Indemnity Co., 169 La. 182, 124 So. 821. 


[1] In the Shryock Case. for instance, deceased had been very ill before; the 
existence Of an accident, adequate to produce the injury, was doubtful. In the 
White Case it was shown conclusively that diabetes contributed substantially to the 
death of the decedent. The other cases exhibit a similar situation. The courts were 
doubtless influenced by the facts before them in stating the law, and a discussion 
of remote and proximate cause was evidently deemed to be superfluous. Without 
attempting any further analysis, we do not deem these cases determinative of the 
case at bar. New Amsterdam Casualty Co. v. Shields (C. C. A.) 155 F. 54, con- 
tains language which, literally construed, tends to support the claim of defendant 
herein. But recovery was permitted in that case; the question of proximate and 
remote cause was not discussed, and we do not deem the case controlling herein. 
Counsel for defendant think that Brown v. Maryland Casualty Co. (C. C. A.) 55 
F.(2d) 159, 160, is on all fours with the case at bar. We do not think so. In that 
case the deceased had been pushed back on a bed. Immediately thereafter it was 
discovered that there was a protrusion of the abdomen, but it was not shown that 
it did not exist previously. The court held that “there was nothing in the nature 
of the accident to carry with it any presumption that it caused any serious injury”; 
further, that no basic facts had been shown from which the jury might have in- 
ferred that the death resulted from the push given the deceased, and that certain 
facts had been apparently studiously suppressed. We do not think that the case 
can be called in point, for plaintiff in the case at bar showed all the basic facts 
possible, including the condition of health of the deceased immediately prior to the 
accident; the accident in question was of an entirely different nature, and we are 
not warranted in saying, as a matter of law, that it was not such as to permit the 
jury to draw the inference that it resulted in serious injury and death. 

The case of Railway Mail Ass’n v. Weir, 24 Ohio App. 5, 156 N. E. 921, 
strongly relied on by defendant, in which the court appears to approve of the rule 
as stated by Judge Sanborn, is, we think, also distinguishable from the case at bar. 
The policy in that case provided that there should be no liability if disease or 
bodily infirmity were a contributing cause, or unless the accident produced visible 
external marks of injury or violence. No such external marks appeared. The 
court said that there was no evidence tending to show that the shock received by 
the deceased in an automobile accident, seemingly not violent, caused death. And 
it is apparent from the case that the court was of opinion that the accident was not 
of that nature which was adequate or sufficient to produce death, or had grave 
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doubts on that point, and in any event it was clear that a pre-existing disease of 
the decedent at least contributed to death in a substantial manner. The policy in 
the case of Ackermann v. Minnesota Commercial Men’s Association, 184 Minn. 522, 
239 N. W. 229, was similar to that in the preceding case, and the facts in that 


case showed that, in all probability, there was no accident, but that the deceased 
died of heart disease. 


There is another line of cases which, as already stated, make a distinction be 
tween proximate and remote cause, and hold, substantially, that the remote cause 
will not prevent recovery, or that, in case of doubt, whether an existing disease or 
infirmity is a remote or proximate cause, the case is one for the jury. The founda- 
tion upon which these cases are built is the rule of proximate cause. That rule was 
expressed by Watkin Williams, J., in Lawrence v. Acc. Ins. Co., 7 L. R. Q. B. D. 
216, in 1881, as follows: “Lord Bacon’s language in his Maxims of the Law, Reg. 
1, runs thus: ‘It were infinite for the law to consider the causes of causes, and 
their impulsions one of another; therefore it contenteth itself with the immediate 
cause.’ Therefore, I say according to the true principle of law, we must iook at 
only the immediate and proximate cause of death, and it seems to me to be im- 
practicable to go back to cause upon cause, which would lead us back ultimately to 
the birth of the person, for if he had never been born the accident would not have 
happened. The true meaning of this proviso is that if the death arose from a fit, 
then the company are not liable, even though accidental injury contributed to the 
death in the sense that they were both causes, which operated jointly in causing it. 
That is the meainng in my opinion of this proviso. But it is essential to that con- 
struction that it should be made out that the fit was a cause in the sense of being 
the proximate and immediate cause of the death, before the company are exon- 


erated, and it is not the less so, because you can shew that another cause intervened 
and assisted in the causation.” 


The rule was also stated in Freeman v. Mercantile Mut. Acc. Ass’n, 156 Mass. 
351, 30 N. E. 1013, 1014, 17 L. R. A. 753, as follows: “Where different forces and 
conditions concur in producing a result, it is often difficult to determine which is 
properly to be considered the cause, and in dealing with such cases the maxim, 
causa proxima non remota spectatur, is applied. But this does not mean that the 
cause or condition which is nearest in time or space to the result is necessarily to 
be deemed the proximate cause. It means that the law will not go further back in 
the line of causation than to find the active, efficient, procuring cause, of which the 
event under consideration is a natural and probable consequence, in view of the 
existing circumstances and conditions. The law does not consider the cause of 
causes beyond seeking the efficient, predominant cause, which, following it no fur- 
ther than those consequences that might have been anticipated as not unlikely to 
result from it, has produced the effect. An injury which might naturally produce 
death in a person of a certain temperament or state of health is the cause of his 
death, if he dies by reason of it, even if he would not have died if his temperament 
or previous health had been different; and this is so as well when death comes 


through the medium of a disease directly induced by the injury as when the injury 
immediately interrupts the vital processes.” 


In reading the cases on this subject, perhaps a distinction should be observed 
between the rule of Arkansas and Alabama on the one hand, and the rule in 
other states (except as noted) on the other. In the two states named, it is held 
that if the accident accelerates death, it must be held to be the proximate, and 
the sole cause of death. “In other words, if death would not have occurred when 
it did but for the injury resulting from the accident, it was the direct, inde- 
pendent, and exclusive cause of death at that time, even though the death was 
hastened by the diseased condition.” Fid. & Cas. Co. v. Meyer, 106 Ark. 91, 152 
S. W. 995, 997, 44 L. R. A. (N. S.) 493; Benefit Ass’n of Ry. Employees v. 
Armbruster, 217 Ala. 282, 116 So. 164; Id., 224 Ala. 302, 140 So. 356; and other 
Alabama cases herein cited. In the Armbruster Case, for instance, the deceased 
was suffering from acute appendicitis. Apparently, while being taken to a hospital 
to be operated on for that disease, he accidentally fell, causing the appendix to 
burst and he died. Recovery was permitted. The case of Sturm v. Employers’ 
Liability Assur. Corp., 212 Ill. App. 354, seems to be to the same effect. The 
question there was whether or not a pre-existing disease caused the deceased to 
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be drowned in a bathtub. The court said: “Even though the insured were diseased 
and his abnormal condition led to his falling into the water and being drowned— 
and so in a sense contributed to his death—it is not the law that that contribution 
of disease to his death would prevent the plaintiff from recovering. The law 
distinguishes between so-called successive causes as between successive physical 
conditions; and the proximate excludes the more remote. If the deceased came 
to his death by drowning then, legally, that was the sole cause of his death.” 

In one sense at least, the conclusion drawn by these courts cannot be called 
illogical, and there can be no doubt that if the rule of these cases is correct, the 
verdict in the case at bar is sustained by ample testimony. But it is said that 
these cases are not oin point, for the reason that the policy involved therein was 
not like that in the case at bar, containing only the clause that the deceased was 
insured “against bodily injuries sustained through accidental means resulting 
directly, independently and exclusively of all other causes of death,’ while the 
policy in question here goes farther. Counsel say that in the Meyer Case, supra 
(and Benefit Ass’n of Ry. Employees v. Armbruster, 217 Ala. 282, 116 So. 164), 
the court distinguishes between the policy there in question and one that contains 
the additional clause, excepting liability where death has resulted “wholly or in 
part, directly or indirectly, from disease or bodily infirmity”; the court saying 
in the Meyer Case that this refers to a contributing cause whether proximate 
or remote. In Kerns v. Attna Life Insurance Co. (C. C. A.) 291 F. 289, 292, on 
the other hand, it was said that “it is difficult, if not impossible, to eke out any 
legal distinction between death which results directly and independently of all 
other causes, and death caused wholly or in part from disease or bodily infirmity.” 
The same opinion is expressed in Kirkwood v. London, etc., Co., 14 La. App. 438, 
440, 131 So. 703. That might be correct, if the policy contains nothing to indicate 
the contrary. The policy in the case at bar makes the point doubtful. Counsel is 
mistaken in thinking that the policy in the case at bar is like that sought to be 
distinguished in the Arkansas case. It provides that double indemnity shall not 
be paid, if death results directly or indirectly, wholly or partly, from war, riot, 
etc. The clause “wholly or partly” is left out in the clause that double indemnity 
shall not be paid in case of death “resulting directly or indirectly from bodily or 
mental infirmity.” The policy evidently contemplates a difference in these situa- 
tions. Death caused indirectly by bodily infirmity is not, under this policy at 
least, deemed to be the same as death caused partly thereby. In the latter case 
several concurring, proximate, causes of death may exist. The clause that double 
indemnity will not be allowed in case of death “resulting directly or indirectly 
from bodily or mental infirmity,” leaving out, as it does, the words “wholly or 
partly,” seems, in contradistinction, to refer to but one cause, and that the 
predominant and not merely a contributing cause. Hence we are not prepared 
to say that the policy involved in the case at bar is, in effect, materially different 
from that involved in the Alabama and Arkansas cases. We do not, however, 
deem it necessary in the case at bar to go as far as those cases. 

Other cases do not, perhaps, go quite as far as the Arkansas and Alabama 
cases, but at the same time hold that in order that a bodily infirmity may defeat 
a claim for double compensation, or for damages caused by accident, it must be 
the proximate cause or one of the proximate causes of the death, and that in 
order that it may be so considered, it must be of a substantial nature, and must 
be more than merely a condition. Thus it was said in Thornton v. Travelers’ 
Insurance Co., 116 Ga. 121, 125, 42 S. E. 287, 288, 94 Am. St. Rep. 99: “But if 
the existence of the hernia in the system of the insured at the time of the acci- 
dent did not substantially contribute, wholly or partly, directly or indirectly, in 
bringing about the injury, but merely aggravated the consequences of the accident, 
then the plaintiff would be entitled to recover.” 

In Driskell v. U. S. Health & Accident Insurance Co., 117 Mo. App. 362, 369, 
93 S. W. 880, 882, the court said: “If, under the peculiar temperament or condition 
of health of an individual upon whom it is inflicted, such injury appears as the 
active, efficient cause that sets in motion agencies that result in death, without 
the intervention of any other independent force, then it should be regarded as 
the sole and proximate cause of death. The fact that the physical infirmity of 
the victim may be a necessary condition to the result does not deprive the injury 
of its distinction as the sole producing cause. In such case, disease and low 
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vitality do not arise to the dignity of concurring causes, but, in having deprived 
nature of her normal power of resistance to attack, appear rather as the passive 
allies of the agencies set in motion by the injury.” 

This statement was approved by the Supreme Court of Missouri in the case 
of Wheeler v. Fidelity & Casualty Co., 298 Mo. 619, 642, 251 S. W. 924. And in 
the case of Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 
L. R. A. 459, 97 Am. St. Rep. 560, in which the deceased accidentally ruptured 
his kidney, producing hemorrhage and death, it was held that though deceased 
was afflicted with cancer, which was a predisposing cause of the rupture, but 
only a remote cause, recovery might be had. See, also, Beckerleg v. Locomotive 
Engineers’ Mut. Life & Acc. Ass’n (Mo. App.) 274 S. W. 917. 

In the recent case of Runyon v. Commonwealth Casualiy Co., 154 A. 397, 9 
N. J. Misc. 487, in which the decedent died as a result of a broken hip, it was 
said: “There is testimony from which the jury could have found that paralysis 
agitans was, with Mr. Runyon, an incurable malady which would have remained 
with him throughout his life, but would not cause death; that the presence of the 
ailment had, at the time of the accident, lessened the resisting power of the body. 
* * * With the case in such a posture, the jury could have found that the 
only contribution of the paralysis to the death was a reduction in the power of 
the body at the time of the fracture to resist the shock. * * * During the life 
of the policy, the assured was injured and died as the result of the injury. His 
death was not the culmination of two parallel or participating causes, of which 
disease was one and accident was the other; nor was it the result of one of 
these accentuated or made more acute by the other. It was the direct result of 
the accident, which might or might not have been fatal had not the bodily vitality 
been impaired. The accident caught him as he was and laid him low. Against that 
we think he was insured; otherwise there could be no recovery in any case of 
death by accident where the victim, had he been possessed of perfect heatlh, 
might have successfully combated the ravaging ills that follow immediately in the 
wake of a physical crash.” 

In the case of Continental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N. E. 824, 
827, the deceased died of cerebral hemorrhage, following a severe fall. A post 
mortem examination disclosed that the deceased was afflicted with a tumor sur- 
rounding the cerebral artery, and it was contended that this tumor and not the 
fall was the cause of the hemorrhage. The court said, among other things: “It 
[the jury] had the right to find that the accidental fall was the cause that put 
his life in jeopardy, because it incited the fatal energy of the tumor, which was 
at least dormant, and would have remained so for an indefinite period, and, 
perhaps, until death from some other cause would have supervened. The tumor 
had impaired the resisting strength of the artery, but had not effected immediate 
danger to life. It was proper under the evidence for the jury to view the 
impairment as a condition, and not as a cause, and to find that the fall was the 
originating, efficient, direct, and proximate ‘cause of death; that is, that the fall 
set in motion a force that progressed upon present existing conditions in natural, 
usual sequence to effect the fatal result. * * * Who knows that the artery would 
not have been ruptured by the fall if it had been in a normal condition? Or 
who can tell that the insured would not have died by some other disease if the 
fall had not animated and accelerated the energy of the tumor? * * * From these 
considerations it seems clear that the jury, in its search for the proximate 
cause of death, had the right to conclude that, even though the fall would not 
have produced death but for the impaired artery, the tumor at most was a 
remote, and not a proximate, efficient cause.” 


In Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914, the 
question was whether or not a duodenal ulcer was a contributing cause to a 
perforation of the stomach and consequent death. The court said in part: “We 
think the evidence sustains a finding that the ulcer was not a disease or an 
infirmity within the meaning of the policy. Left to itself, it would have been as 
harmless as a pimple or a tiny scratch. Only in the event that it was progresive 
would it become a source of pain or trouble. If dormant, as it was found to be, 
it was not only harmless in itself, but incapable of becoming harmful except 
through catastrophic causes, not commonly to be expected. In a strict or literal 
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sense, any departure from an ideal or perfect norm of health is a disease or an 
infirmity. Something more, however, must be shown to exclude the effects of 
accident from the coverage of a policy. The disease or the infirmity must be so 
considerable or significant that it would be characterized as disease or infirmity 
in the common speech of man. * * * ‘If there is no active disease, but merely 
a frail general condition, so that powers of resistance are easily overcome, or 
merely a tendency to disease which is started up and made operative, whereby 
death results, then there may be recovery even though the accident would not 
have caused that effect upon a healthy person in a normal state.’ Leland v. 
Order of United Commercial Travelers of America, supra, at page 564 of 233 
Mass., 124 N. E. 517, 520. * * * Any different construction would reduce the 
policy and its coverage to contradiction and absurdity. The infinite interplay of 
causes makes it impossible to segregate any single cause as operative at any time | 
and place to the exclusion of all others, if cause is to be viewed as a concept 
of sciene or philosophy. * * * The courts have set their faces against a view 
so doctrinaire, an estimate of intention so headed toward futility. ‘We are to 
follow the chain of causation so far, and so far only, as the parties meant that 
we should follow it. “The causes within their contemplation are the only causes 
that concern us.”’” 

In Cretney v. Woodmen Acc. Co., 196 Wis. 29, 219 N. W. 448, 450, 62 A. L. 
R. 675, which contains language seemingly sustaining the contention of defendant 
herein, it was also said: “The holding here does not mean that a man must be in 
perfect physical health in order that there may be a recovery on an accident 
policy such as the one in suit here. A man insured may be in advanced years, 
he may be suffering from some disease which has weakened his resistance, yet 
he may be the victim of an accident which is the sole cause of his death, although 
death might have been less likely had he been in better physical condition.” 

Similar, in effect, are the following cases: Miller v. Fidelity & Casualty Co. 
(C. C.) 97 F. 836; Mutual Life Ins. Co. of New York v. Dodge (C. C. A.) 
11 F.(2d) 486, 59 A. L. R. 1290; Patterson v. Ocean A. & G. Corp’n, 25 App. 
D. C. 46; Modern Woodmen Acc. Ass’n v. Shryock, 54 Neb. 250, 74 N. W. 607, 
39 L. R..A. 826 (where the statement of the law by Judge Sanborn was disap- 
proved).- See, also, A®tna Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 523. 

[2-4] A policy of insurance should not, of course, be so strictly construed as 
to thwart the general object of the insurance. To do so would, in the long 
run, subserve the purposes neither of insurers nor insured. It can hardly be 
assumed, in the absence of a contract clearly to the contrary, that the parties 
to the contract meant to have the double indemnity, or any other provision for 
cases of accident, apply only in case the insured is in perfect health at the time 
of the accident. If courts made such an assumption under an ordinary contract 
such as that involved in the case at bar, all accident insurance would probably 
soon be a matter of the past. But counsel for the defendant assert that in view 
of the facts in this case, no recovery can be had herein under any of the 
authorities. We do not so construe them. Counsel’s claim that no recovery 
should be permitted herein would, doubtless, be valid, if it were conceded that 
any bodily infirmity which, from a scientific standpoint, contributes ‘to death, 
would have that effect under the terms of the contract, and that is virtually 
what counsel, upon ultimate analysis, insist on. They apparently overlook the 
difference between proximate cause on the one hand, and remote cause or a 
condition on the other, as recognized in law, not bearing in mind, seemingly, 
that a contributing cause from a scientific standpoint is not necessarily a proxi- 
mately contributing cause from a legal standpoint. Silverstein v. Metropolitan 
Life Insurance Co., supra. The foregoing cases as a whole, or at least many 
of them, all dealing with policies similar to that in the case at bar, clearly show, 
we think, that, in solving the problem before us, we cannot overlook the distinction 
hetween proximate and remote cause, and that if a disease, bodily infirmity, or 
predisposing cause in fact existed, as claimed, still unless it can be said to be one 
of the proximate causes instead of only the remote cause or condition, recovery 
should not, on that account, be denied. We said in Lemos y. Maddon, 28 Wyo. 
1. 10. 12. 16, 200 P. 791, that proximate cause is probable cause, and remote 
cause is improbable cause; that the mere fact that one cause mav in point of 
time concur with another does not necessarily show that it is an efficient cause, 
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and may still be considered a remote cause, and that a cause may, in law, be a 
remote cause, notwithstanding the fact that, but for its existence, no injury 
would have occurred. It is, of course, frequently difficult to determine whether 
an existing factor should be considered as a condition, or remote cause, rather 
than a proximate cause. The criterion laid down by some of the courts is, as 
above noted, as to whether it cam be said to have been a substantially con- 
tributing cause. That is in line with section 306 of the Restatement of the Law 
of Torts of the American Law Institute, wherein it is said that certain conduct 
is a cause of another’s injury if it is a substantial factor in bringing such injury 
about. In Eberhardt v. Glasgow Mut. Tel. Ass’n, 91 Kan. 763, 139 P. 416, 417, 
quoted from in Lemos v. Madden, it was said: “A condition which could not 
reasonably be expected to endanger, and which, but for some independent cause 
without which the injury would not have occurred, would not have endangered, 
does not ordinarily amount to a proximate cause.” 


And in case of doubt, under the evidence, the question must be left to the 
jury. Continental Casualty Company v. Lloyd, 165 Ind. 52, 60, 73 N. E. 824; 
Modern Woodmen, etc., Ass’n v. Shryock, 54 Neb. 250, 74 N. W. 607, 39 L. R. A. 
826; 22 R. C. L. 148, 149; Green, Rationale of Proximate Cause, 143, 144. 


[5, 6] In the case at bar the accident, as well as the cause of the death, are 
shown by the evidence. Counsel for the defendant argue that the diseased 
condition of the deceased may have caused him to go off the road. But we 
think that it was at least a question for the jury whether that was true. Our 
attention is called to the testimony of Dr. Kamp, fortified by that of Dr. 
Hillkowitz, that the decedent’s going off the road, as well as his mental condition 
subsequently, might have been caused by reason of the decedent’s arteriosclerosis. 
But Dr. McClellan was positive that arteriosclerosis had nothing whatever to do 
with the decedent’s death, and this would seem to include the stages preliminary 
to death. Nor can we overlook the testimony of Dr. O’Connor and Dr. Replogle 
that the blood pressure of the deceased, indicative of the presence or absence of 
arteriosclerosis, was normal during the decedent’s lifetime. Furthermore, there 
was evidence indicating that the accident was caused by reason of another car 
“crowding” the car of the deceased. So too, we think, there was _ sufficient 
evidence for the jury to determine whether the accident was such as to cause, 
or was the sole proximate cause of, the injury of which the decedent died. 
Doctors Replogle and McClellan so testified. And, as already stated, we cannot 
say as a matter of law that the facts in this case—the automobile plunging 
down a steep and deep embankment and against rocks—do not show an accident 
adequate and sufficient to produce the injury resulting in death. Even Dr. 
Kamp, defendant’s witness, admited that “hemorrhage of the brain from existing 
aneurysm perhaps would be caused from shock from running off the road.” 
And, as we read the evidence, the testimony of Dr. Hillkowitz is not clear as 
to what was the “primary” or “efficient” cause of death. These matters were, 
we think, a proper subject for medical opinion. U. S. Casualty Co. v. Thrush, 
21 Ohio App. 129, 152 N. E. 796. Dr. McClellan, it is true, stated, on cross- 
examination, that the aneurysm contributed to the death. Scientifically speaking, 
he was doubtless correct. There is no such thing as a sole cause, from a 
scientific standpoint, and the doctor might well have added a number of other 
causes which were contributing causes from that standpoint. Taking his testimony 
as a whole, however, it evidently was his cpinion that, from a legal standpoint, 
the aneurysm was a condition rather than a proximate cause. Dr. Replogle 
stated it as his opinion that the rupture at first was small. In this he appears 
to be corroborated by Dr. Hillkowitz, though his testimony was not quite as clear 
as could be wished. This, too, we think, was a proper subject for medical 
opinion, based as it was upon observation of deceased for several days and upon 
the condition of the deceased immediately after the accident. Similar testimony 
was given in the case of Jefferson Standard Life Ins. Co. v. Lightsey (C. C. A.) 
49 F.(2d) 586. And we cannot say that the correctness of that opinion is 
improbable, though we do not attribute the same importance to it as counsel 
for the defendant; nor do we think that it can properly be said that inference 
has, in this case, been sought to be built upon inference. The rupture was at 
the place of the aneurysm. If that aneurysm was caused by the accident, then 





Life] Equitable Life Assur. Society of United States v. Gratiot 1323 


the accident was, or could under the evidence be found to be the sole cause of 
the death within the meaning of the policy. Corsones v. Monarch Acc. Ins. Co., 
103 Vt. 379, 154 A. 693. There is some evidence that the aneurysm might have 
been so caused; that a traumatic shock, syphilis, or localized infection—mostly 
the two former—may cause it. Decedent had no syphilis, and while there is 
some evidence that glaucoma has some connection with arteriosclerosis, we take 
it that it is not claimed that any localized infection caused the aneurysm, so 
that, seemingly, according to Dr. O’Connor’s testimony, the aneurysm in the 
case at bar was caused by traumatic shock. If it was so caused, it is difficult 
to see how it could then be called an infirmity or disease, unless, perchance, 
some other infirmity or disease contributed substantially in producing it. But 
such other infirmity or disease could not, in the case at bar, be anything else 
than arteriosclerosis, and Dr. McCleilan was positive that that had nothing 
whatever to do with decedent’s death. However, the evidence as to whether 
traumatic shock incident to the automobile accident caused the aneurysm is not, 
perhaps, in view of the testimony of Dr. Kamp and Dr. Hillkowitz, as satisfactory 
as it might be, and we need not, we think, lay stress on it. Even if the 
aneurysm existed at the time of the accident, and may be considered an infirmity, 
that would not, necessarily, bar recovery. If it was dormant (and that is what 
Dr. McClellan evidently meant when he said that it was latent), and the deceased 
would have lived out his normal life, which, according to Dr. McClellan, is 
probable, and which is not, directly at least, disputed by any other -witness, then 
its existence should not, we think, bar recovery herein. It could not, in that 
event, be reasonably said, we think, that the accident was not the sole cause of 
death, independent of any other cause, or that the infirmity was such as sub- 
stantially and materially contributed to the death, so as to ~be considered as a 
proximate cause. In the Alabama and Arkansas cases, cited above, it was held, 
as already shown, that if an accident accelerates death, recovery may be had. 
In United States Casualty Co. v. Thrush, supra, recovery was permitted in a 
case where it appeared that the deceased, notwithstanding his sclerosis, would, 
but for the accident, probably have lived ten years longer. In Moon vy. Order 
of United Commercial Travelers of America, 96 Neb. 65, 146 N. W. 1037, 52 
L. R. A> (N. S.) 1203, it was said that if, but for the accident, the decased 
would have lived many years, the accident preceding the death should be held 
to be the proximate cause of the death, notwithstanding that the arteries had 
become weakened by sclerosis. Surely that should not any the less be true 
in a case where the deceased would, but for the accident, have probably lived 
out his normal life, and the fact that the aneurysm tended to cause the artery 
to rupture more easily should not in that case, as shown by many of the cases 
herein cited, make any difference. There is testimony in the record that an 
aneurysm may be ruptured easily, even by turning over in bed. Great stress 
is laid in the argument on that point. We do not understand the testimony to 
mean that this is true in every case. In fact, such conclusion would be incon- 
sistent with at least the testimony of Dr. McClellan when considered as a whole. 
Recovery has been permitted in other cases where an aneurysm has been shown 
to have existed. Order of United Commercial Travelers of America v. Etchen, 
27 Ohio App. 422, 162 N. E. 636. The jury were warranted, we think, in view 
of the testimony, in finding that the aneurysm in the case at bar was not of the 
character above mentioned. The case was one, we think, for the jury to decide 
upon conflicting testimony. 

[7] Counsel for the defendant asked the court to submit special interroga- 
tories to the jury, which the court declined to do. The issues herein were 
simple; in fact, the only vital issue was confined to one point, namely, whether 
or not the aneurysm contributed to or was the cause of the injury of which 
decedent died, in the sense heretofore pointed out. The court fully instructed 
the jury on that point, and we cannot say that under the circumstances the 
court abused its discretion. Opitz v. Town of City of Newcastle, 35 Wyo. 358, 
249 P. 799: Wallace v. Skinner, 15 Wyo. 233, 88 P. 221; Giffen v. Lewiston, 6 
Idaho, 231, 55 P. 545. 

The judgment herein must accordingly be affirmed, and it is so ordered. 

Affirmed. 

Kimball, C. J., and Riner, J., concur. 
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HARTER v. AMERICAN EAGLE FIRE INS. CO. No. 5967. 


Circuit Court of Appeals, Sixth Circuit. June 27, 1932. 
60 Federal Reporter (2d) 245. 
1. INSURANCE. 


Insurer upon payment of loss under fire policy held subrogated to insured’s 
rights against tort-feasor, both under terms of policy and upon equitable prin- 
ciples. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INSURANCE. 

Release of liability given by insured to tort-feasor liable for fire loss destroys 
insurer’s right of subrogation and therefore bars recovery on policy by insured. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Local insurance agent writing fire policy held without authority to waive 
subrogation clause, and especially not by oral representations not indorsed on 
policy. 

Fire insurance policy provided that no officer, agent, or other rep- 
resentative of the insurer should have the power to waive any provision 

or condition of the policy except such as by the terms of the policy 

might be subject of agreement indorsed thereon or added thereto. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4. INSURANCE. 

Where fire policy limits scope of authority of insurer’s agent, written con- 

tract must control over statute defining authority (Gen. Code Ohio, § 9586). 

Gen. Code Ohio, § 9586 provides, in substance, that person who 
solicits or takes an application for insurance shall be the agent of the 
company, anything in the application or the policy to the contrary not- 
withstanding. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE. 

Insured, relying upon waiver by local agent of conditions in fire policy, has 
burden to show agent’s authority (Gen. Code Ohio, § 9586). 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

Appeal from the District Court of the United States for the Northern 
District of Ohio, Eastern Division; Samuel H. West, Judge. 

Action by Clayton C. Harter against the American Eagle Fire Insurance 
Company. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. : 

John H. McNeal, of Cleveland, Ohio, for appellant. 

R. M. Edmonds, of Columbus, Ohio (Mooney, Bibbee & Edmonds, of Colum- 
bus, Ohio, on the brief), for appellee. 

Before Moorman, Hickenlooper, and Simons, Circuit Judges. 

Simons, Circuit Judge. 

The plaintiff below looked for escaping gas with a lighted match. The 
inevitable explosion and resulting fire which followed completely destroyed his 
house and his household goods, injured him, and caused him substantial loss 
of earnings. At the time of the explosion and fire, the plaintiff’s house was 
insured against fire in the sum of $5,000 by a policy issued by the defendant in- 
surance company, appellee. The plaintiff notified Mr. Hook, a local agent of 
the company, of the fire, and claims to have been told by Hook that there was 
nothing for him to do or sign; that his claim would be paid in the sum of 
$5,000, but that he should first settle with the East Ohio Gas Company, that 
company being responsible for the escaping gas which caused the explosion; 
that, by first doing so, ke would obtain a better settlement from the gas com- 
pany; that he could then come back and his money would be paid to him. The 
plaintiff subsequently presented to the gas company a claim for all of the 
damages suffered, including damages to his house and household goods, his 
personal injuries, and loss of salary, and the gas company paid him the sum 
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of $32,000, taking a full release of all liability, which release is set forth in the 
margin.’ After the settlement the plaintiff commenced suit on his fire insurance 
policy against the defendant in the state court, and, after removal to and trial 
in the federal court, where judgment on directed verdict was entered against 
him, brought this appeal. 

The policy sued upon contained the usual subrogation clause, providing 
that, in case fire is caused by the act or neglect of any person or corporation, 
the company should, upon payment of the loss, be subrogated to the extent of 
any payment made by it to all right of recovery by the insured for the resulting 
loss. It also contained the further provision that no officer, agent, or other 
representative of the company, should have the power to waive any provision or 
condition of the policy except such as by the terms of the policy might be the 
subject of agreement indorsed thereon or added thereto, and as to such pro- 
visions or conditions no agent should have the power, or be deemed or held to 
have waived such provisions or conditions unless the waiver be written upon or 
attached to the policy. 

Defense to the suit was based upon payment of the loss suffered by the 
party primarily liable, and upon destruction of defendant’s right to subrogation 
by the plaintiff’s execution of the release to the gas company for all damages 
growing out of the explosion. In answer the plaintiff contends that there was 
no settlement of the fire loss with the gas company, that defendant’s agent 
waived the subrogation clause, and that in any event the defendant is estopped 
by the representations of its agent from denying liability on the policy. 

{1, 2] The defendant possessed the right to subrogation to the extent of its 
liability on the policy not only under its contract, but upon equitable principles. 
Phoenix Insurance Company v. Erie & W. Transportation Company, 117 U. S. 
312, 6 S. Ct. 750, 29 L. Ed. 873; Farmers’ Bank v. Hayes, 58 F. (2d) 34, decided 
by this court April 15, 1932. It is also settled that a release given by the insured 
to a tort-feasor who is primarily liable for the injury destroys the insurance 


company’s right of subrogation, and is a bar to recovery on the policy. Phcenix 


1Release to East Ohio Gas Company 

In consideration of the payment to us by The East Ohio Gas Company of the sum of 
Thirty-two thousand and no/100 Dollars ($32,000.00), being in full settlement and satisfaction 
of all claims, actions or causes of actions, known or unknown for compensation or otherwise, 
which we now have, or may in the future have against said Company on account of any and all 
personal injuries to us, damages te house, furniture, household goods, clothing and any other 
(D391) property belonging to us, loss or expense resulting or to result from an explosion which 
occurred on or about January 17th, 1929, in our residence located on Greenwood Place, S. W., 
Canton, Ohio, causing total loss of said house and contents and injuring us, and in consideration 
of such payment, we do for ourselves, our heirs, executors, administrators and assigns, release 
and forever discharge said The East Ohio Gas Company, its successors and assigns, of and from 
all claims and demands whatsoever, and in particular, such as have arisen or may in any man- 
ner grow out of said explosion. 

As a part of this release, it 1s understood and agreed by the parties hereto, that of the total 
amount of this settlement, the sum of One Thousand Eight Hundred Ninety-four and 33/100 
Dollars ($1,894.33) shall be paid to The Citizens Building & Loan Company, Canton, Ohio, to 
cover amount of mortgage and interest held by it on our property located on Greenwood Place, 
S. W., Canton, Ohio. 


In witness whereof, we have hereunto set our hands at Canton, Ohio, this 5th day of 
April, 1929. 

[Signed] Clayton C. Harter 
[Signed] Sylvia G. Harter 
Witnesses: 

[Signed] W. D. R. Evans, 

[Signed] L. C. Flath. 

The Citizens Building & Loan Company, holder of mortgage on property owned by Mr. and 
Mrs. C. C. Harter, located on Greenwood Place, S. W., Canton, Ohio, in consideration of the 
amount of mortgage held by it, plus interest thereon to be paid to this Company, hereby consents 
to the above contract of settlement insofar as loss of the house is concerned, and in consider- 
ation of the same. does for itself, its successors or assigns, hereby release and forever discharge 
said The East Ohio Gas Company, its agents, employees, successors and assigns, from all liability 
for all claims and demands whatsoever, either at law or in equity, which it now has as a result 
of and arising from said explosions, occurring January 17th, 1929, as above set forth, or which 
may in any manner grow out of or arise therefrom. 

Witness our hands at Canton, Ohio, this 6th day of April, 1929. 

The Citizens Building & Loan Company, 


[Signed] Geo. W. H. Higgins. 
Witnesses: 


[Signed] W. D. R. Evans, 
[Signed] Hayes R. Putnam. 


[Stamp] Audited. 
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Insurance Company v. Erie & W. Transportation Company, supra; Chicago, 
etc., Railroad Company v. Pullman Car Company, 139 U. S. 79, 11 S. Ct. 490, 35 
lL. Ed. 97; Packham vy. German Fire Insurance Company, 91 Md. 515, 46 A. 
1066, 50 L. R. A. 828, 80 Am. St. Rep. 461; Sims v. Mutual Fire Insurance Com- 
pany, 101 Wis. 586, 77 N. W. 908; Maryland Motor Car Insurance Company y, 
Haggard (Tex. Civ. App.) 168 S. W. 1011; Auto Owners’ Protective Exchange 
v. Edwards, 82 Ind. App. 558, 136 N. E. 577; Smith & Son v. Phoenix Insurance 
Company, 181 Mo. App. 455, 168 S. W. 831; Highlands v. Cumberland V. F. M. 
Insurance Company, 203 Pa. 134, 52 A. 130; A&tna Casualty & Surety Co. y, 
Phoenix National Bank, 285 U. S. 209, 52 S. Ct. 329, 76 L. Ed. —. This seems to 
rest upon the principle that the insured is not entitled to double compensation 
for the same loss. Auto Owners’ Protective Exchange v. Edwards, supra; 
Phoenix Insurance Company v. Transportation Co., supra; Sims v. Mutual Fire 
Insurance (Company, supra. Even if the insurance company had first paid, and 
if the amount collected from the gas company had exceeded the net loss, the 
excess amount representing such loss would be held by the insured in trust for 
the insurance company. Phoenix Insurance Company v. Erie & W. Transpor- 
tation Company, supra. 

Some of the cases go so far as to hold that, even where some item of damage 
is especially excepted or reserved in the release, the right to recovery is never- 
theless extinguished, because release from liability for a tort extinguishes all 
claims of damages growing out of it. Packham v. German Fire Insurance Com- 
pany, supra; Sims v. Mutual Fire Insurance Company, supra; Maryland Motor 
Car Insurance Co. v. Haggard, supra. It is unnecessary for us to decide the 
question ruled upon in the last-cited case, because it is clear from the terms of 
the release and upon the whole record that no item of damage was excepted by 
the plaintiff in his release to the gas company. 


[3] There remain the question of waiver and estoppel, and in respect to them 
the extent of the authority possessed by Hook to bind the company. Hook was 
the vice president of the Daily & Hook Company, a local insurance agency which 
wrote the policy to Harter. For a short time the Daily & Hook Company rep- 
resented the defendant, and were authorized to consent to assignments, trans- 
fers, and indorsements at the time the loss occurred; they were also agents for 
other insurance companies. Their agency was not unlimited, and the record is 
silent as to any authority possessed by them to bind the defendant other than 
as above stated. They could not waive the subrogation clause at all, and cer- 
tainly not by representations which were not in writing indorsed on or attached 
to the policy. Hartford Fire Insurance Company v. Nance, 12 F.(2d) 575 (C. C. 
A. 6); Home Insurance Office v. Scott, 46 F.(2d) 10 (C. C. A. 6); Sun Ins. Office 
v. Scott, 284 U. S. 177, 52 S. Ct. 72, 76 L. Ed. 229. For the same reason we think 
the defendant not estopped from denying liability by Hook’s alleged representa- 
tions. 


[4, 5] Plaintiff relies upon section 9586 of Ohio General Code, which makes 
the person who solicits or takes an application for insurance the agent of the 
company, anything in the application or the policy to the contrary notwithstand- 
ing. The Supreme Court of the United States recently reviewed the Ohio cases 
interpreting this statute. Sun Insurance Office v. Scott, supra.2 The Ohio courts 
do not interpret the statute as defining the scope of the agency created by it, 
but leave it to be defined by applicable principles of common law. When the 
policy limits its scope, the written contract must control. The burden was upon 
the plaintiff in the instant case to show the extent of Hook’s authority. There is 
nothing in the record to show that he had anything to do’ with adjustments of 
loss, nothing upon which to predicate any authority on his part to waive the 
subrogation clause, and neither waiver nor estoppel is based upon acts or repre- 
sentations of any other agent or officer of the company. 

The judgment below is affirmed. 


2See, also, Bergholm v. Peoria Life Ins. Co. 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed.—, and 
Newsom v. New York Life Insurance Co (C. C. A. 6) 60 F. (2d) 241, decided at this Session. 
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SAVAGE et al. v. NORWICH UNION FIRE INS. SOCIETY, Limited. 
SAME v. PACIFIC FIRE INS. CO. Civ. 891. 
District Court of Appeal, Fourth District, California. 
Aug. 11, 1932. 
Rehearing Denied Sept. 8, 1932. 
13 Pacific Reporter (2d) 955. 
1. INSURANCE. 

Insurer’s conduct tending to create belief in claimant’s mind that notice or 
proofs of loss will be unnecessary operates as waiver of policy provision re- 
quiring such notice or proofs. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

2. INSURANCE. 

Insurer’s going out to determine fire loss and adjuster’s statements insured 

need do nothing more held waiver of preliminary proof of loss requirement. 
Facts disclosed that insurer’s local representative had advised insured 

that he would take care of the loss under fire policies, that insurers ap- 
pointed adjuster who took charge of the situation, requested information, 
inventories, and gave impression he was conducting an impartial adjust- 
ment of the fire loss, and never raised any question of formal proof of 
loss, and that such adjuster stated there was nothing more for the assured 

to do. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

3. INSURANCE. 

Fire policies held not rendered void by provisions requiring insured have sole 
ownership where persons insured had exclusive possession of personalty covered; 
only small balance of purchase price remaining unpaid. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


Appeals from Superior Court, San Diego County; Eugene Daney, Jr., Judge. 

Separate actions by A. J. Savage and another, doing business as the Middle- 
field Arms Corporation, against the Norwich Union Fire Insurance Society, 
Limited, and another. From a judgment for plaintiffs, defendants appeal. 

Affirmed. 

Overton, Lyman & Plumb, of Los Angeles, for appellants. 

Edward J. Kelly, of Los Angeles, for respondents. 

Morton, Justice pro tem. 


By stipulation of the respective parties, the two above-entitled actions, tried 
jointly, were consolidated on appeal. Both actions concern contracts of insur- 
ance. Respondents A. J. Savage and Helen M. Savage, husband and wife, were 
engaged in the gun manufacturing business at La Mesa in San Diego county 
under the fictitious name of Middlefield Arms Corporation. On or about March 
16, 1928, appellant Pacific Fire Insurance Company, through its duly authorized 
agent in San Diego, M. G. White, issued a policy of fire insurance to respondents 
covering certain merchandise, gun machinery, tools, materials, and parts manu- 
factured or in the process of manufacturing in respondents’ manufacturing plant. 
Appellant Norwich Union Fire Insurance Society on April 19, 1928, through its 
duly authorized agent in San Diego, M. G. White, issued to respondent a policy 
of fire insurance covering the frame factory building, fixtures, office and work- 
shop furniture and equipment. At noon on April 30, 1928, a fire destroyed the 
building and major portion of the personal property therein. According to the 
evidence, A. J. Savage immediately notified the insurance agent White, who said: 
“All right, I'll take care of the matter.” Several telephone conversations oc- 
curred between White and Savage, and in one of these White told Savage that 
the matter was in the hands of Mr. Thomas, the Pacific Coast Adjustment Bu- 
reau’s branch manager, and that it would be safe for Savage to deal with him. 
White had handled Savage’s fire insurance for more than twelve years, and had 
assisted in adjustitig a prior fire loss. 

It was stipulated by counsel that an investigation of the fire was made by 
Thomas on behalf of the appellant companies. Five or six days after the fire 
Thomas called on Savage, looked over the burned property, asked questions 
about the machinery, and ordered Savage to care for it until he could send out 
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another man. At his request Savage prepared an inventory of his loss, giving the 
cost and quantity of each article and amount claimed thereon. At the second 
meeting Thomas secured from Savage and his wife a nonwaiver agreement to 
the effect that no action taken by the companies investigating the fire or as to 
fixing the amount of loss should be construed as a waiver of any rights of any of 
the parties. A small balance was unpaid on the purchase price of a part of the 
destroyed machinery which had been bought on an installment contract. Savage 
testified that Thomas told him he desired to investigate this purchase contract, 
and for that reason needed the nonwaiver agreement; therefore he and his wife 
signed it. 

A. J. Savage was a mechanical engineering expert, and the machinery de- 
stroyed was largely precision instruments. He testified: “My business is de- 
signing and engineering and manufacturing fire arms and all different types of 
devices to go with those products.” Because of their peculiar nature, it was diffi- 
cult to reach an agreement as to values. At one of the conferences with Thomas, 
about fifteen days after the fire, in order to justify his values on the inventory, 
Savage brought with him James W. Patten, a- gun expert, who knew Savage's 
plant and had a knowledge of this type of machinery. Regarding this meeting, 
Savage testified as follows: “Mr. Thomas went into the general and particulars 
on the loss, and Mr. Patten was a witness and he followed all the details and 
when it was over I asked Mr. Thomas if there was anything further that he 
wanted me to do on the papers or the loss or anything and he said, ‘Mr. Savage, 
there is nothing more you need to do. It’s all O. K.’ and I dismissed the subject 
because he said that he sent in the report of his home office. * * * There was a 
dispute between me and Mr. Thomas as to the price items on the inventory. 
There was no general—particular—I don’t remember much in detail. ‘Well,’ he 
says, ‘this is like a jewelry shop,’ he said. ‘These are specials,’ And Mr. Thomas 
acted efficiently for his company on that.” Savage’s testimony was corroborated 
in full by the testimony of Patten. 

Several times Savage called Thomas on the telephone to see how he was 
getting along with the claim, and was told it was under advisement and to call 
up occasionally. The last time he called, Thomas told him to see the company’s 
lawyer. Instead, Savage went to his own lawyer. Sixty days had then expired 
since the fire, and Savage’s attorney, finding that no proof of loss had been filed, 
immediately filed one. Both policies were on the California standard form of 
fire insurance policy. The provision as to proof of loss in each policy read as 
follows: 

“Duty of Insured in Case of Loss. When a loss occurs the insured must 
give to this company written notice thereof without unnecessary delay; and shall 
protect the property from further damage; forthwith separate the damaged and 
undamaged personal property and put it in the best possible order; and without 
unnecessary delay make a complete inventory stating as far as possible the quan- 
tity and cost of each article, and the amount claimed thereon. 


“Within sixty days after the commencement of the fire the insured shall 
render to the company at its main office in California named herein preliminary 
proof of loss consisting of a written statement signed and sworn to by him set- 
ting forth:— (a) his knowledge and belief as to the origin of the fire; (b) the 
interest of the insured and of all others in the property; (c) the cash value of the 
different articles or properties and the amount of loss thereon; (d) all incum- 
brances thereon; (e) all other insurance, whether valid or not, covering any of 
said articles or properties; (f) a copy of the descriptions and schedules in all 
other policies unless similar to this policy, and in that event, a statement as to the 
amounts for which the different articles or properties are insured in each of the 
other policies; (g) any changes of title, use, occupation, location or possession 
of said property since the issuance of this policy; (h) by whom and for what 
purpose any building herein described, and the several parts thereof, were occupied 
at the time of the fire. 


“If the company claims that the preliminary proof of loss is defective and 
within five days after the receipt thereof (without admitting the amount of loss 01 
any part thereof) notifies in writing the insured, or the party making such proof 
of loss, of the aMeged defects (specifically stating them) and requests that they be 
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remedied by verified amendments the insured or such party within ten days after 
the receipt of such notification and request must comply therewith or, if unable so 
to do, present to the company an affidavit to that effect. 

“The insured shall also furnish, if required,.as far as it is practicable to ob- 
tain the same, verified plans and specifications of any buildings, fixtures or 
machinery destroyed or damaged; and the insured shall exhibit to any person 
designated in writing by this company all that remains of any property herein 
described and shali submit to examination under oath, as often as required, by 
any such person, and subscribe to the testimony so given and shall produce to 
such person for examination all books of account, bills, invoices and other 
youchers, and permit extracts and copies thereof to be made, and in case the 
originals are lost certified copies, if obtainable, shall be produced.” 


Liability under the policies was finally denied by both insurance companies. 
Plaintiffs filed suit, and alleged that the defendants waived the filing of proof of 
loss within the time provided by the policies by their statements and their conduct. 
Each defendant answered, setting up as a special defense the failure of plaintiffs 
to comply with the terms of the policies by filing the requisite proof of loss, and 
further that plaintiffs were not the sole and unconditional owners of the property 
covered by the policies of insurance, and that therefore the policies were void. 
Judgment was rendered for the plaintiffs, and the defendants appeal. 


[1] Appellants contend that in both cases the evidence is insufficient to sup- 
port the finding that they had waived the filing of formal proof of loss. Re- 
spondents pleaded a waiver by appellants of these requirements of the policies. 
On the general principle of waiver, appellants cite White v. Home Mutual Insur- 
ance Co., 128 Cal. 131, 60 P. 666. In that case a waiver was not pleaded. In the 
instant case the question involved is one of facts to be determined under the law 
as analyzed and distinguished in Estrada v. Queen Ins. Co., 107 Cal. App. 504, 
200 P. 525, 526. The rule there stated is as follows: “‘Any conduct on the part 
of the insurer which tends to create a belief in the mind of the claimant under 
the policy that notice need not be given or that proofs of loss will be unnecessary, 
operates aS a waiver of a policy provision requiring such notice or proofs. * * * 
Thus proof of loss is waived by denial of liability, or by a statement by the ad- 
juster that proofs are unnecessary and that the loss will be adjusted without them, 
or by a statement by the insurer’s agent, after loss, that he would attend to giving 
notice, followed by the appearance of an adjuster. * * *”” 14 Cal. Jur. 576. 


[2] In support of the finding of the trial court, we find evidence that imme- 
diately after the fire Savage called White, and White stated to him, “All right, 
I'll take care of the matter.” Shortly thereafter he informed Savage that E. I, 
Thomas was authorized by both insurance companies to adjust the loss. Thomas 
inspected the débris from the fire, and ordered Savage to care for it until he sent 
out another man. He requested a detailed inventory, discussed values of the 
destroyed machinery, and generally gave the impression that he was conducting 
a careful, just, and impartial adjustment of the fire loss. Savage furnished him 
everything he requested, and the only issue between them appears to have been 
as to values. Finally we have the conversation at which Patten was a disinter- 
ested witness. He testified regarding this conversation between Thomas and 
Savage as follows: “They talked about the fire loss. Mr. Thomas said that he 
had all he wanted. Mr. Thomas did not state whether or not there was any 
necessity for Mr. Savage to make any further statements or proofs. He said 
he had all that was necessary. * * * I remember they were talking about the 
complete fire loss and that Mr. Savage had filed the statement of loss, which 
was all that was necessary. When they had talked about the loss Mr. Thomas 
said that he had all the information necessary and that he would turn in his re- 
port to his office the first of the week. All I remember was that Mr. Thomas 
said that everything was O. K. and that he would turn his report in. I have 
never see Mr. Thomas before or since the meeting referred to. I don’t remem- 
ber the date. It was probably about three weeks after the fire at about noon.” 
No question as to the validity of the claim or of the necessary proof arose until 
after the expiration of the sixty days, when Thomas referred Savage to the com- 
pany’s lawyers. If Thomas did not intentionally mislead Savage, he successfully 
luiled him into an attitude of reliance and confidence that his rights, as well as 
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those of the companies, were being looked after by him. Appellants did not re- 
main silent and wait for the filing of formal proof of loss. They appointed a 
representative, who immediately took charge of the situation, requested informa- 
tion, inventories, and never raised the question of formal proof of loss. If the 
insured must deal with the company’s representative at arm’s length, the latter 
should not enter the situation as an impartial adjuster or arbitrator. Savage 
was assured by White that he could safely deal with Thomas. Savage relied 
on this assurance, as his testimony shows: “No one was present but Mr. Patten, 
Mr. Thomas and myself, and Mr. Thomas said, ‘Mr. Savage, you needn’t do 
anything more on the matter of these papers.’ I didn’t file a claim of proof of 
loss because I trusted Mr. Thomas and relied upon this statement.” 

The record discloses ample evidence to show that the procedure and conduct 
on the part of appellants’ representative created the belief in the minds of the 
claimants that the notice and preliminary proof was dispensed with by going on 
to the determination of the loss and the matter of payment of the claim. Fur. 
thermore, -he informed claimant that nothing more was required on his part. Car- 
roll v. Girard Fire Ins. Co, 72 Cal. 297, 13 P. 863; Estrada v. Queen Ins. Co, 
107 Cal. App. 504, at page 510, 290 P. 525. 

[3] Appellants’ second point on appeal in the case of Savage v. Pacific Fire 
Ins. Co. is that respondents misrepresented to appellants as to the ownership of 
a part of the insured property; therefore the contracts of insurance were void. 
The policy provided: “Unless otherwise provided for by agreement endorsed 
thereon, or added thereto, this entire policy shall be void, * * * (b) if the in- 
terests of the insured be other than unconditional and sole ownership.” The evi- 
dence showed the personal property in question to be in the exclusive possession 
of respondents; only a small balance of the purchase price remained unpaid. Their 
ownership was actual and substantial. In McCollough v. Home Ins. Co, 155 
Cal. 659, at page 662, 102 P. 814, 815, 18 Ann. Cas. 862, we find the rule to be: 
“An equitable title in the insured is a sufficient compliance with the condition in 
question. A vendee in possession of property under a valid contract of purchase 
which he is entitled to enforce specifically, is the holder of such equitable title. 
* ** And the great weight of authority supports the proposition that such 
vendee is the ‘sole and unconditional owner’ within the meaning of the policy, 
even though a portion of the purchase price may yet remain unpaid.” 

Under the facts shown, there was sufficient evidence to justify the finding of 
the trial court on this point. 

Judgment affirmed. 


We concur: Marks, Acting P. J.; Jennings, J. 


LINDSEY v. HOME INS. CO. 
Court of Appeals of Kentucky. June 21, 1932. 
51 Southwestern Reporter (2d) 924. 

2. INSURANCE. 

Under insurance contract, failure to pay premium note suspended insurance 
during default, and company was not liable for loss occurring then. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
3. INSURANCE. 

Premium was not paid where check given for amount due on premium note 
was not paid by bank. 

The insurance company did not cancel and surrender premium note in 
consideration of check, but held note and sent check through proper 
channels for collection, and, when check was not paid, both it and note 
were returned to insured. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Appeal from Circuit Court, Warren County. 

Action by C. W. Lindsey against the Home Insurance Company. Judgment 
defendant, and plaintiff appeals. 

Affirmed. 

Logan & Logan, of Bowling Green, for appellant. 
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Thomas & Bell, of Bowling Green, and Gordon, Laurent & Ogden and T. M. 
Galphin, Jr., all of Louisville, for appellee. 

Wiis, J. 

C. W. Lindsey sued the Home Insurance Company upon a fire insurance 
policy. The defense was rested upon the fact that the fire occurred while the 
insurance was in suspense because of failure of the insured to pay an installment 
of a note given for the premium. 

The policy and the premium note both provided that the protection should be 
suspended during defaulf in the payment of any part of the premium note. 
The facts were stipulated, and the plaintiff sought to excuse his failure to pay 
the past-due premium by the act of a bank clerk in failing to pay plaintiff’s 
check given for the purpose. The case was submitted to the circuit court on the 
facts stipulated, and judgment was rendered for the defendant. The plaintiff 
has prosecuted an appeal. 

The facts necessary to be noticed may be shortly summarized. The policy 
was to run five years, and the premium was evidenced by a note to be paid in 
five equal annual installments. The first installment was paid, but the next one, 
which fell due on September 1, 1928, was omitted. When it was eighteen days 
past due, the insurance company wrote to a mortgagee in whose favor any loss 
was payable, stating that ten days would be allowed for the payment of the por- 
tion of the premium then past due. Lindsey apparently learned of the letter, 
and within ten days from the date of that letter he mailed his personal check 
to the insurance company at Chicago to pay the premium. The check was 
deposited for collection, and it was sent through the regular channels for that 
purpose. The bank on which the check was drawn returned it unpaid, and when 
it reached the insurance company the fire had occurred. The company then 
returned to the insured both the check and the premium note, and declined to 
recognize liability for the loss which had occurred while the premium was unpaid 
and the policy was in suspense. 

Lindsey. was a regular customer of the bank on which the check was drawn, 
and had arranged with its cashier to honor his check whether or not he had 
funds on deposit, but in the temporary absence of the cashier his assistant 
returned the check because of insufficient funds on deposit to the credit of 
Lindsey to pay it. The assistant was not aware of the arrangement the cashier 
had made. A week or ten days later the cashier wrote to the insurance 
company to return the check, stating that it would be paid, but the company 
had then sent the check and premium note back to Lindsey. 

[1] It is first argued that the pleadings failed to present the issues of waiver 
and estoppel relied on by appellant because no reply was filed to the answer, 
and no waiver or other avoidance of the defense interposed was advanced by 
the pleadings. The stipulation of the facts obviated the necessity for further 
pleading, and entitled the parties to rely upon any right arising out of the facts 
stated. When the judgment of a court is invoked upon a particular state of facts, 
appropriate pleadings on behalf of all parties to justify consideration of the 
facts stated are presumed to be present. In such a situation there is no function 
for a pleading to fulfill. It is dispensed with by the facts agreed upon which 
take the place of pleading and proof. Saltonstall v. Russell, 152 U. S. 628, 14 
8. Ct. 733, 38 L. Ed. 576; Cities Service Oil Co. v. Taylor, 242 Ky. 157, 45 
S.W.(2d) 1039. 

[2] Under the terms of the contract, the failure to pay a premium note or 
any installment thereof operated to suspend the insurance during such default. 
If a loss occurs during the default, and while a policy is in suspense, and no 
waiver or estoppel appears, the company is not liable for the loss. Continental 
Ins. Co. v. Peden, 145 Ky. 775, 141 S. W. 43; Continental Ins. Co. v. Stratton, 
185 Ky. 523, 215 S. W. 416, 9 A. L. R. 391; Continental Ins. Co. v. Brown, 216 
Ky. 19, 287 S. W. 16: Morgan v. Home Ins. Co., 216 Ky. 589, 288 S. W. 321; 
Fidelity Phenix Fire Ins. Co. v. Flora, 235 Ky. 439, 31 S.W.(2d) 699; Boggess 
v. Insurance Co. of N. A., 235 Ky. 529, 31 S.W.(2d) 899. 

It must be conceded that the premium due on September 1, 1928, was not paid. 
The check designed to pay it was rejected and returned through no fault of the 
Insurance company. It did nothing to waive its rights, or to mislead the insured. 
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[3] A premium under some circumstances may be paid by a check, Republic 
Life & Accident Ins. Co. v. Hatcher, —— Ky. ——, 51 S.W.(2d) 922, this day 
decided, but, under the circumstances disclosed by the stipulation in this case, 
the premium was not in fact paid, Ratliff v. St. Paul F. & M. Ins. Co., 207 Ky. 
492, 269 S. W. 546. The company did not cancel and surrender the premium 
note ‘in consideration of the check, but held to the note and sent the check 
through the proper channels for collection. Continental Ins. Co. v. Stratton, 
185 Ky. 523, 215 S. W. 416, 8 A. L. R. 391. When the check was not paid, 
both it and the note were canceled and returned to the insured. The loss occurred 
while the insurance was in suspense, and it was never reinstated. 

If the insured was disappointed by what happened at his own bank, it did 
not increase his rights under the contract with the insurance company. Plainly 
there was no waiver by the insurance company. If the loss had occurred during 
the ten-day period specified in the letter to the mortgagee, or if the check had 
been paid when presented, different questions would arise. But the loss in this 
case occurred after the expiration of the period specified in the letter, and at a 
time when the policy was in suspense by its own terms and by the terms of the 
premium note. Boggess v. Ins. Co., 235 Ky. 529, 31 S.W.(2d) 899. 

It follows that the circuit court correctly decided the case in favor of the 
insurance company. 

The judgment is affirmed. 


PICORARO v. INSURANCE CO. OF STATE OF PENNSYLVANIA. No. 31733. 
Supreme Court of Louisiana. July 20, 1932. 
, 143 Southern Reporter 360. 
2. INSURANCE. 

Evidence in suit on fire policies established that insured procured building 
to be set afire by electric iron lighting fuse connecting containers filled with 
gasoline. 

Facts disclosed that building set afire had been padlocked by pro- 
hibition enforcement officers and was vacant at time of fire; that 19 five- 
gallon containers full of gasoline had been distributed about the house 
and along the stairs from the first to the second floor and connected 
by a fuse made of cotton batting saturated with gasoline, at the end 
of which was an electric iron on the floor upstairs with current turned 
on which had burned a hole in the floor. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Civil District Court, Parish of Orleans, Hugh C. Cage, Judge. 

Suit by Batista Picoraro against the Insurance Company of the State of 
Pennsylvania. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

F. A. Middleton, of New Orleans, for appellant. - 

St. Clair Adams, of New Orleans, for appellee. 

O’Niew, C. J. 

This is a suit on policies of insurance issued by the defendant on a building 
and furniture belonging to the plaintiff, which were destroyed by fire. The 
plaintiff claimed the total amount of insurance, $8,000, on the building, and 
claimed $1,000, being half of the amount of insurance, on the furniture; but 
his attorney learned, after filing the suit, that most of the furniture insured was 
in another building, and he therefore remitted all but $243.05 of the claim for 
insurance on the furniture. 

The insurance company set up two defenses to the suit, viz.: 

(1) That there was a large quantity (about 80 gallons) of gasoline on the 
insured premises, in violation of a clause in each policy, declaring that it would 
be void if gasoline should be kept, used or allowed on the premises; and 

(2) That the plaintiff either set fire to the property himself or caused it to 
be set fire to for the fraudulent purpose of collecting the insurance. 

The judge who tried the case said, in his written reasons for judgment, that 
the impression made upon his mind by the evidence was that the insured set 
fire to the house. The judge said, however, that he deemed the first defense 
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sufficient; that is to say, that having the gasoline on the premises caused the 
policies to be void. 

The firemen who extinguished the fire, and a deputy fire marshal, im- 
mediately after the fire was extinguished, found on the premises unmistakable 
evidence that the property was set fire to and destroyed willfully, and that the 
large quantity of gasoline referred to was brought there and used for that pur- 
pose. It was in nineteen containers—eighteen five-gallon demijohns and a five- 
gallon can—distributed about the house and along the stairs, from the first to 
the second floor, and connected by a fuse, made of cotton batting saturated with 
gasoline. At one end of the so-called set-up was an electric iron, on the floor 
upstairs, with the current turned on, which burned a hole in the floor. Some of 
the demijohns were broken or exploded, but enough of the gasoline remained 
to prove what it was, and enough of the whole system remained to show exactly 
how the place was set fire to. 

The property was occupied by the insured until about three months before 
the fire. He and his wife and their three children lived in the rear part of the 
building and he conducted a pool room and soft drink establishment in the front 
part of the building; but he was prosecuted, on two occasions, in the federal 
court, for selling intoxicating liquor, and pleaded guilty. For the first offense 
he was fined $200, and for the second offense was fined $500, and sentenced to 
serve a term of one year in prison, but the sentence of imprisonment was sus- 
pended on proof that the defendant was ill. The building was then pad-locked 
by the prohibition enforcement officers, under an order of the federal judge, 
rendered in an injunction proceeding declaring the place a public nuisance and 
ordering it closed for twelve months. Picoraro was ordered by the federal of- 
ficers to move his family out of the house within 48 hours; and the family did 
move to another house owned by Picoraro about five blocks away. The fire 
occurred three months after they moved. Picoraro and his wife testified that 
they and their children were at home and asleep when the fire broke out; that 
about 3:30 in the morning a police officer, whom they were acquainted with, 
telephoned them that their house was afire. They testified that they had no 
knowledge whatever of the preparations made to set the house afire, and did 
not know of any motive that any one might have had to set the place afire. 
They testified, in an investigation conducted by the fire marshal, that they 
had no enemies whom they might suspect of the crime; but they testified after- 
wards, on the trial of the case, that they had enemies, whose names or identity 
they would not divulge. They declared that there was no gasoline on the prem- 
ises when they were there or when they left. When they vacated the house, in 
obedience to the orders of the federal officers. Mrs. Picoraro superintended the 
loading of the furniture and effects on the truck; Mr. Picoraro being elsewhere 
in the city. She testified that she left an old electric iren in the washroom; that 
when the furniture and effects that she desired to move were loaded on the 
truck she left the house by way of a rear door, which she locked, leaving the 
key in the lock. 

Inasmuch as it is admitted that the gasoline that was on the premises was 
brought there for the purpose of setting fire to the house and was used for that 
purpose, the defense that the gasoline was “kept, used or allowed on the prem- 
ises” in violation of the policy is a matter of no importance. The provision 
against gasoline being kept, used or allowed on the premises had reference to 
its being kept, used or allowed there by the insured, or by a tenant or an agent 
of the insured, and not to its being brought there without his consent or knowl- 
edge. If the insured, in this instance, did not know that the gasoline was on 
the premises, he was not responsible for its being there. If he did know that 
the gasoline was on the premises, he set fire to the place, or had it done, to 
defraud the insurance company. 

[1] The only question therefore is whether the setting fire to the house was 
done with or without the knowledge and consent of the insured. Although the 
circumstantial evidence against him is strong, it would be perhaps not sufficient 
in a prosecution for the crime of arson to convince a jury beyond a reasonable 
doubt. Proof beyond a reasonable doubt, however, is not necessary to sustain 
a charge of arson made in defense of a civil suit on a fire insurance policy. A 
preponderance of the evidence in such a case is sufficient. The reason is that 
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there is no life or liberty at stake, and the court cannot indulge in undue lenience 
towards either party without doing injustice to the other. In such a case the 
court is compelled to decide whether the defense is sustained by a preponder- 
ance of the evidence. Wightman v. Western Marine & Fire Insurance Co, 8 
Rob. 442; Hoffman v. Western Marine & Fire Insurance Co., 1 La. Ann. 216; 
Exnicios v. Sun Insurance Office, 156 La. 975, 101 So. 383. 

[2] We assume that the party who set fire to the house, or who had it set 
fire to, had a selfish purpose to serve, or motive for destroying the property. 
In fact there is expert testimony here to the effect that a pyromaniac would not 
have made such careful. preparation as was made in this case to set a house 
afire. According to the evidence, Picoraro himself was the only man who had’ 
a motive for setting fire to the house. It is true that the motive was not great, 
because the value of the building and its contents—together with the value of 
a small building beside it which also belonged to Picoraro and was uninsured 
—was almost as much as the amount of insurance on the building and furniture, 
But the evidence convinces us that the insurance money was more desirable 
than the vacant building was to Picoraro. Besides, the very sight of the vacant 
building, and the thought of its having to remain padlocked nine months longer, 
was provoking, to say the least. 

Aside from the fact that Picoraro may have had a motive or provocation for 
setting fire to his house, and that no one else had any such motive or provoca- 
tion, the preparations that were made showed that the one who did the job 
was familiar with the place. It is true that Picoraro was a man of some means, 
owning several other houses and lots, and having about $1,000 in bank and 
$13,000 in two homestead associations, which he could have drawn out at any 
time, and owing nothing except a few thousand dollars which his wife had bor- 
rowed from her father. But, against that, Picoraro’s character and reputation 
were not such as to put him above suspicion, in a case like this. 

Although there is, of course, some doubt that the plaintiff set fire to his 
house, or had it set fire to, the preponderance of the evidence is against him. 
It is so plainly so that we would not be justified in condemning the insurance 
company to pay him $8,243.05 for his loss, together with the statutory penalty 
of 12 per cent. and the attorney’s fee, to say nothing of rendering the company 
liable for damages for making the accusation. 

The judgment is affirmed. 


CRYSTAL OIL REFINING CORPORATION v. ROYAL INS. CO., Limited. 
No. 31416. 
Supreme Court of Louisiana. July 20, 1932. 
143 Southern Reporter 390. 


INSURANCE. 
Fire policy held to cover only crude petroleum and products and not tanks 
containing oil. 
Policy, although providing that it should attach to the extent of not 
exceeding 100 per cent. of the value of the tanks and contents, only cover- 
ed the crude petroleum and products, since the only property described 
was that in paragraph under which coverage was extended to crude pe- 
troleum and its products and stock, including contents of tank cars while 
located on certain prescribed premises. 
(For other cases, see Insurance, Dec. Dig. § 163[%].) 


Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 

Action by the Crystal Oil Refining Corporation against the Royal Insur- 
ance Company, Limited. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Pugh, Grimmet & Boatner, of Shreveport, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans for appellee. 

Rocers, J. 

On July 22, 1927, a large amount of crude oil owned by the Crystal Oil Re- 
fining Corporation was destroyed by fire at the corporation’s pumping station lo- 
cated at or near Mooringsport, La. The fire also damaged five tanks in which 
the oil was contained. 
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At the time of the fire, the Crystal Oil Refining Corporation held two policies 
of insurance in the Royal Insurance Company, Limited. These policies, which 
were taken out simultaneously, were numbered respectively 18 OIA and 19 OIA. 
The letters “O I A” refer to the Oil Insurance Association, through which the 
policies were issued. 

After the fire, the Crystal Oil Refining Corporation submitted two proofs of 
loss, one under policy No. 19 for the oil destroyed, and the other under policy 
No. 18 for the five tanks that were damaged. The insurance company paid for 
the loss of the oil under policy No. 19, but it declined to pay for the damage to 
tanks under policy No. 18, on the ground that no property at Mooringsport was 
embraced in the policy. 

About five months after it had been paid in full for the oil destroyed, the 
Crystal Oil Refining Corporation, under advice of counsel, filed a supplemental 
proof of loss under policy No. 19, covering its loss on the tanks in which the 
oil was stored. ‘The insurance company refused to recognize any liability for 
the damages to the tanks, and this suit was filed for their recovery. 

The court below rejected plaintiff's demand, and plaintiff has appealed from 
the judgment. 

The contention of the defendant insurance company is that the plaintiff took 
out policy No. 18, which is a closed policy, to cover its buildings, tanks, and 
other structures, and that plaintiff took out policy No. 19, which is an open 
policy, to cover its stock of crude petroleum and its products. 

An examination of the policies discloses that policy No. 18 refers to build- 
ings, structures, tanks, and equipment located at or near Cedar Grove, Caspiana, 
Grand Bayou, and Lewis, La. No mention is made of any property situated at 
Mooringsport. Policy No. 19 refers to crude petroleum and its products stored 
at Cedar Grove, Lewis, and Grand Bayou, La. Under the terms of the policy, 
the insured was required to make biweekly reports to the insurance company 
showing the total daily average value for the preceding fourteen days of crude 
petroleum and its products at all locations. And at the end of each month the 
premiums due under the policy were calculated and fixed on the basis of the 
average amount and value of the stock on hand during the preceding period. This 
method of arriving at the amount of the premiums due under the policy was 
adopted, because plaintiff was from time to time buying crude petroleum, re- 
fining it and -selling its products, and plaintiff's stock on hand was constantly 
fluctuating. 

Although plaintiff had inadvertently failed to describe in policy No. 19 any 
property at Mooringsport, it was discovered after the fire that plaintiff had in- 
cluded in its biweekly reports, in which no locations were given, its stock of crude 
petroleum and products stored at or near that town, and that the insurance 
premiums had been calculated and paid upon the values of the stock. When the 
insurance company was apprized of these facts, it paid plaintiff $5,710.88 to cover 
the loss caused by the destruction of its crude oil and products at Mooringsport. 
The insurance company also amended policy No. 19 so as to expressly extend. its 
liability to the insured’s crude petroleum and its products located at or near 
Mooringsport. This was done by attaching two slips or riders to the instrument. 

Plaintiff predicates its right of recovery for damages to its oil tanks on the , 
following provisions appearing in the typewritten form attached, to policy No. 
19, viz. : 

“It is understood and agreed that should any of the within described property 
contained in the statement as previously provided be damaged or destroyed by 
fire between the dates provided for the reporting of values by the assured, this 
Company agrees that this contract shall attach to the extent of not exceeding 100 
per cent. (100%) of the value of tank and contents damaged or destroyed as 
shown by the books of the assured at the time of the fire, after the deducting all 
oo fire insurance covering the property, subject to the limit of liability noted 
herein.” 

“If, during the term of this contract, the assured shall acquire any property 
as described above, not already included in the statement filed at the date or com- 
mencement of the term of this contract herein provided, this contract shall auto- 
matically apply and cover such property to an amount of not exceeding 100 per 
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cent. (100%) of $3,000,000.00 on or in any one tank until the new locations are 
reported in the 14 days statement of values, to be rendered by the insured as 
herein stipulated.” 

Plaintiff contends the recital in the policy that the “contract shall attach to 
the extent of not exceeding 100% of the value of the tank and contents,” means 
that payment must be made for both tank and contents, and not for the con- 
tents alone. 

Defendant contends that policy No. 19 does not cover, and was not intended 
by the contracting parties to cover, the tanks located at Mooringsport; that the 
reference to tanks in the provisions hereinabove quoted were inadvertent and 
erroneous, and were evidently copied into the typewritten form from another 
form covering both tanks and their contents of oil. 

Defendant points out that in the provisions in question reference is made to 
the “within described property” and to “property as described above.” And de- 
fendant shows that the only property described is the property mentioned in the 
first paragraph of the policy, under which plaintiff was insured against all 
direct loss by fire as follows, viz.: 

“To the following described property while located and contained as described 
herein and not elsewhere, to-wit: 

“On crude petroleum and/or its products and/or stock, including contents of 
tank cars while located on premises described herein, etc. at Plants Nos. 1 and 
2 at Cedar Grove, at or near Lewis and Grand Bayou, La.” 

The evidence in the record sustains defendant’s contention. It shows that 
at the time plaintiff took out the two policies of insurance plaintiff’s plant at 
Mooringsport had been partially dismantled, and plaintiff’s representatives were 
of opinion that there was not sufficient value at that location to warrant its 
coverage. It developed, however, after the fire that it was only the gasoline 
station that had been dismantled, the pumping station being still in operation. 

Prior to the issuance of the policies, plaintiff’s representatives prepared an 
itemized list of its properties and their values for the Louisiana Rating & Fire 
Prevention Bureau. This list was submitted to the bureau by defendant’s repre- 
sentatives for the purpose of obtaining the publication of advisory rates on the 
properties therein mentioned. 

Neither in the list furnished by plaintiff nor in the advisory ratings published 
by the Louisiana Rating & Fire Prevention Bureau is any reference whatever made 
to plaintiff's property at Mooringsport. 

The biweekly statements submitted by plaintiff to the insurance company 
upon which the premiums on the policies were adjusted and fixed at the end of 
each month referred only to plaintiff’s stock of crude oil and its products. Neither 
tanks nor buildings nor any other structures are mentioned in the statements, and 
no premium was ever paid under policy No. 19, except for the coverage of crude 
oil and its products. The value of tanks was never considered in adjusting and 
fixing the premiums under this policy. 

When the fire occurred, plaintiff made its claim for damage to its tanks under 
policy No. 18 and for the destruction of its oil under policy No. 19. About three 
months thereafter, plaintiff filed a second proof of loss under Policy No. 18, in 
which it expressed a willingness to accept under the policy one-half of its claim 
for the damage to its tanks and equipment. On November 8, 1927, plaintiff was 
paid under policy No. 19 for the destruction of its oil and products. The payment 
was received by plaintiff “in full satisfaction of all claims for loss and/or dam- 
age by fire which occurred on or about the 22nd day of July, 1927, covered by 
policy No. 19. * * *” 

It was not until April, 1928, about five months after it had been paid in full 
for its claims under policy No. 19, that plaintiff, under advice of counsel, at- 
tempted to collect for its loss on the tanks under the provisions of policy No. 19. 

The acts of the contracting parties both before and after the fire plainly in- 
dicate that it was their intention to insure plaintiff's structures and tanks under 
policy No. 18 and plaintiff’s oil and products under policy No. 19. Obviously, if 
policy No. 19 covered tanks as well as oil, there would have been no necessity 
tor issuing policy No. 18. 

For the reasons assigned, the judgment appealed from is affirmed. 
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PUFFER v. STATE MUT. RODDED FIRE INS. CO. No. 55. 
Supreme Court of Michigan. Sept. 16, 1932. 
244 Northwestern Reporter 206. 
1. INSURANCE. 


Insurer’s reduction of insurance coverage under fire policy held ineffective 
for failure to give to insured 10 days’ notice required for cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

2. INSURANCE. 

In absence of fraud, insured’s cashing of check constituting payment of 
undisputed part of claim and with release indorsed on back for disputed part, held 
discharge of whole claim. ' 

Facts disclosed that amount of insured’s claim for loss under fire 
policy was partly disputed and partly undisputed; that insurer mailed 
check for undisputed part-of claim with a written release on the back 
of the check for the entire claim disputed and undisputed; and that 
insured, after ample time for deliveration, cashed the check sent by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Circuit Court, Kalkaska County; Fred S. Lamb, Judge. 

Suit by George W. Puffer against the State Mutual Rodded Fire Insurance 
Company. From the judgment defendant appeals. 

Reversed and remanded, with directions. 

See, also, 240 N. W. 99, 257 Mich. 75. 

Argued before the Entire Bench. 

Kinnane & Leibrand, of Bay City, for appellant. 

Henry Miltner, of Cadillac, for appellee. 

FEAD, ‘i . 

November 29, 1929, defendant issued to plaintiff a policy insuring his 
residence against fire for $1,600 and the contents for $1,000. The building had 
an old shingle roof, and, because of it, defendant, on November 14, 1930, assumed 
to reduce the amount of insurance, under a clause in the policy giving the 
secretary power to “cancel” or “suspend” the policy or any part of it, and wrote 
plaintiff: “Therefore, until this house is reroofed, it will be necessary for us to 
decrease the insurance on your dwelling house and contents to one-half the 
amount which you are now carrying.” 

The letter, which was received by plaintiff November 19th, also stated that 
the secretary was mailing indorsement to be attached to the policy, showing 
the amount of insurance. The fire was November 21st. The indorsement was 
not mailed by defendant until the afternoon of November 21st, after the fire. 
The indorsement “decreased” the amount of the policy unconditionally, without 
limit of time, and made no provision for reinstatement on reroofing, either 
automatically or on application. 


Defendant sent an adjuster, to whom plaintiff made the claim that the 
insurance was in force for the original amount but who refused to permit 
execution of proofs of loss for more than the reduced sum. Proofs of loss were 
made November 25th, and, on December 7th, plaintiff wrote defendant, contending 
that the insurance in force at the time of the fire was the original amount, as 
the policy required ten days’ notice of cancellation, and, on December 11th, 
defendant replied to the effect that, while cancellation of the whole policy 
required ten days’ notice, reduction took effect immediately on giving notice 
to the assured. Defendant contends the “decrease” was a “suspension” rather 
than a “cancellation” of part of the policy. 


[1] In the policy, cancellation and suspension in whole or in part are treated 
in the same section, and we think the circuit judge gave it a proper construction 
in holding that defendant’s contention was untenable, and that the decrease, 
whether it be called cancellation or suspension, was not effective for failure 
of ten days’ notice to plaintiff. However, the language of the section and other 
provisions of the policy afford sufficient basis for argument upon the construction 
that it cannot be said defendant did not make its contention in good faith. Its 
counsel still vigorously contends for the same construction. 
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On December 12th defendant mailed plaintiff a check for the reduced amount 
“in full” for the loss, on the back of which appeared the words: 

“This draft in full payment of loss of Dwl. House & Cont. & Furn. Per, 
on 11-21-20. 

“Insured under Policy No. 41263 and we hereby jointly and severally release 
the State Mutual Rodded Fire Insurance Co. of Mich. from any and all claim 
therefor. George W. Puffer.” 

Plaintiff retained the check two or three days and then cashed it. There- 
after, plaintiff’s attorney and defendant had correspondence in which payment 
of the balance of the original sum was demanded and refused, the parties 
maintaining and stating their positions as to the validity of the decrease and 
plaintiff's attorney further claiming that the receipt was induced by fraudulent 
representations of defendant that the decrease was valid. Without tendering 
back what he had received, plaintiff brought this suit on the policy to recover 
the balance of the policy sum, and had judgment. 

The question is whether plaintiff may ignore his release and sue in contract 
without tender back of the amount received hereunder. 

Plaintiff relies on Leeson v. Anderson, 99 Mich. 247, 58 N. W. 72, 41 
Am. St. Rep. 597, and kindred cases, which hold that, where both liability and 
amount are undisputed, the acceptance of part of ‘the debt in discharge of the 
whole is not binding, because there is no consideration for release of the unpaid 
portion. The case is not in point because liability for part of the claim at bar 
was in dispute. 

In his declaration, plaintiff claims he was defrauded in executing the release 
by defendant’s representations that the amount of insurance had been lawfully 
decreased. Upon such claim defendant relies on Speath v. Merchants’ Life 
Insurance Co., 245 Mich. 100, 222 N. W. 88, in which it was held that, where 
a settlement is induced by fraud, the defrauded party has the option of remedies 
at law (1) to rescind the contract of settlement, by putting or offering to put 
the other in status quo by payment or tender back of money received, and to 
sue on the origial contract, or (2) to retain the money received and sue for 
damages for the fraud. Jewett v. Petit, 4 Mich. 508, 513; Pangborn v. Con- 
tinental Insurance Co., 67 Mich. 683, 35 N. W. 814. If fraud had been proved, 
the Speath Case would control, because, as the action is on contract, tender of 
restitution was necessary as a condition of suit. 


[2] However, the court did not find, and the testimony did not show, fraud. 
While defendant made the representations, plaintiff did not claim he relied on 
them in making settlement. On the contrary, he continuously and consistently 
contended that the original policy was in force and he cashed the check, after 
ample time for deliberation, because, “I was glad to get part of it. It was 
better than none.” If the release was not induced by fraud, the case falls 
within Long v. AZtna Insurance Co., 259 Mich. 206, 242 N. W. 889, decided 
while the appeal was pending, in which it was held that, if part of a claim is 
undisputed and part disputed, acceptance of the undisputed portion in discharge 
of the whole is binding. 

[3] The failure of the parties to make a verbal agreement of settlement, 
separate from the indorsement on the check, is not of consequence. The rule 
as stated by Mr. Justice Wiest in Shaw v. United Motors Products Corporation, 
239 Mich. 194, 196, 214 N. W. 100, 101, is: “The applicable rule of law is, if the 
tender is in full satisfaction of an unliquidated claim, the amount of which is 
in good faith disputed by the debtor, and the creditor is fully informed of the 
condition accompanying acceptance, an accord and satisfaction is accomplished 
if the money so tendered is retained; for there can be no severance of the 
condition from acceptance and it avails the creditor nothing to protest and notify 
the debtor that the amount tendered is credited on the claim and not accepted in 
full satisfaction.” Stone v. Steil, 230 Mich. 249, 202 N. W. 982; Eisenberg v. 
Battenfeld Oil Co., 251 Mich. 654, 232 N. W. 386. 

Judgment will be reversed, and the cause remanded with directions to enter 
judgment for defendant, with costs. 

Clark, C. J., and McDonald, Potter, Sharpe, North, Wiest, and Butzel, 
JJ., concur. 
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LAVOIE v. NORTH BRITISH & MERCANTILE INS. CO. 
Supreme Court of New Hampshire. June 23, 1932. 
162 Atlantic Reporter 182. 
1, INSURANCE. 

Insured authorizing agent to obtain insurance gave subagent right to waive 
notice of cancellation ot policy, replaced by other insurance before delivery 
thereof by subagentt. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

2, INSURANCE. 
Law does not prescribe or regulate relations between insured and agent or 


subagent to obtain insurance, but only applies general rule of principal’s respon- 
sibility. for agent’s authorized acts, 


(For other cases, see Insurance, Dec. Dig. § 101.) 
3. INSURANCE. 
Extent of authority of agent, engaged to obtain insurance for principal, 


must be ascertained from terms of engagement, including those necessarily or 
reasonably implied. 


(For other cases, see Insurance, Dec. Dig. § 101.) 


On the motion of defendant the North British & Mercantile Insurance Com- 
pany, for a rehearing. 

Former result affirmed. 

For original opinion, see 161 A. 376. 

Thorp & Branch, of Manchester, for the motion. 

ALLEN, J. 


The motion argues a number of grounds for its support. In some measure 
indicating a misconception of the scope and effect of the opinion, the argument 
contains no points making doubtful the conclusions heretofore reached. 

[1] Claim is made that the authority of the subagent to waive the insured’s 
right to the ten-day notice of the insured’s cancellation, provided the policy 
remains undelivered by the subagent, and other insurance replaces it, is not a 
necessary incident of the general authority the insured has given to obtain in- 
surance for, him. The business might be done without that incident, it is true. 
It is not a- necessary incident, and for the sake of argument may even be as- 
sumed an undesirable one. The inquiry remains, What authority was in fact 
given? Since, in summary, the plaintiff made Kimball his alter ego in obtain- 
ing the insurance, and the subagent might do anything fairly serving his as- 
signment to obtain part of it, the only reasonable conclusion is that the right 
to waive was given as an incident within the scope of authority. Not a neces- 
sary incident, it was yet one the evidence made it necessary to find. How much 
authority was given, and not how much had to be, is the issue. 


2, 3] The relations between the insured and the agent or subagent are such 
as the evidence discloses. The law does not undertake to prescribe or regulate 
them. It only applies the general and simple rule of the principal’s responsibility 
for his agent’s authorized acts. The insured either gives or withholds authority. 
If he gives it, he is bound by conduct pursuant to it. The extent of authority 
is to be ascertained as matter of fact. As matter of law, the agent’s conduct is 
chargeable to the principal if it comes within the extent. The facts, whether 
undisputed or contested, being ascertained and known, the principal’s responsi- 
bility follows as a legal result if the facts disclose authority. Federal Insurance 
Co. v. Sydeman, 82 N. H. 482, 485, 486, 136 A. 136. The opinion states and 
employs no other rule. It declares no doctrine of policy and gives no special 
legal consequences to the agent’s engagement. No unusual or particular legal 
incidents or features are held to control the arrangements entered into between 
an insured and an insurance agent, and no rules are adopted with reference 
thereto subordinate or auxiliary to the general rule of responsibility for authoriz- 
ed conduct. In each case the terms of the engagement are to be considered, to 
show if the conduct in question is within them. In ascertaining the terms, the 
established principle that they include not only those expressed, but as well 
those necessarily or reasonably to be implied, is employed. 
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It is said that the opinion is inconsistent with the cases of Stebbins vy. In- 
surance Co., 60 N. H. 65, and the Sydeman Case above cited. 

In the Stebbins Case, cancellation by the insurer was not effective until the 
insured had notice of it. It was held that a subagent might not cancel without 
the notice after he had delivered the policy to the insured’s agent. The situation 
was unlike that here, where the subagent canceled a policy retained in his pos- 
session. Upon delivery the subagent’s mission is completed, and his authority 
to act further is therefore at an end. 

It is also to be noted that, in the Stebbins Case two policies were successively 
issued and canceled by the subagent before their delivery and without notice to 
the insured. This was prior to the issue of the one undertaken to be canceled 
after delivery. These prior policies were regarded as discharged from liability, 
since the court expressed the view that the one canceled after delivery was 
validly in force. In this aspect not only is there here no conflict with the case, 
but it is followed. Authority to receive notice and authority to waive, the for- 
mer as treated in the Stebbins Case and the latter as here dealt with, both rest 
upon the same considerations of what the insured authorized others to do for 
him. 

In the Sydeman Case the agent was to keep the property insured. Hence 
his authority was a continuing affair, whoever had the possession of the policies, 
and it was for him to maintain in force a certain amount of insurance with no 
time limit set on the duration of the engagement. Being in the insured’s place, 
he necessarily had authority after delivery of a policy to waive the time limit 
required to make the insurer’s cancellation effective. Here the engagement was 
only to obtain insurance. When it was obtained, there was nothing more for 
the agent to do under his employment. The work for which he was hired was 
in fact completed when he had on hand policies acceptable to the insurers. 

If a policy at first acceptable to the insurer is later and before delivery can- 
celed by it, the agent’s authority to represent the insured both as. to notice of 
the cancellation and as to waiver of the time limit would depend upon the terms 
of the arrangement, express and implied, between him and the insured. The 
issue would be one of fact to show if such representation was an incident of his 
authority. The opinion expresses no views upon such a situation. Under the 
facts here, when the policies were ready for delivery, the insurance was obtained, 
and the objective of Kimball’s service for the plaintiff was accomplished. The 
statement of the opinion that the engagement continued until policies were ready 
to be delivered is not to be construed as holding that all incidental authority 
was thereupon terminated, regardless of what might later happen. Nothing did 
happen to extend the authority beyond the placing of satisfactory insurance. 
There is no occasion to consider the evidence of authority in respect to possi- 
bilities that did not become material events. 

Repeating what is said in the opinion, the Stebbins and Sydeman Cases turn 
on their respective facts to show whether the agent’s conduct was authorized or 
not, and no other or different test is here adopted. Neither of those cases nor 
this one states any principle of responsibility for an agent’s acts beyond that by 
which authority given imposes responsibility for them. In the Stebbins Case 
delivery of the policy brought the agency to an end; in the Sydeman Case the 
facts showed the agency to continue after delivery, and here the issue of policies 
ready for delivery achieved the purpose of the agency. All the cases are gov- 
erned by the same rule. 

Former result affirmed. 


Branch, J., did not sit; the others concurred. 


WOLF v. SCHLICHTING et al. 
Court of Chancery of New Jersey. Aug. 23, 1932. 
161 Atlantic Reporter 840. 
1. INSURANCE. 
Mortgagee, who purchased property at foreclosure sale and notified mort- 
gagor’s fire insurance agent whose indorsement on, policies covering property 
stated that mortgagor’s interests as owner have been assigned to mortgagee, held 
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not accountable, either as mortgagee or assignee, to mortgagor for proceeds of 

licies. 

c In such case, it could not be said that the mortgagee collected insur- 
ance money as mortgagee because policies were indorsed to provide for 
payment to her as owner, nor was she an assignee of mortgagor, for 
her status was changed from mortgagee to owner when she bought the 
property at foreclosure sale and she did the necessary thing when she 
notified insurance agent of transfer of title, and though agent used word 
“assignee“ in writing the indorsement, no assignment, as generally under- 
stood, was intended. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

Suit by Esther Bertha Wolf against Herman C. Schlichting and others, 
wherein named defendant filed a bill to redeem. 

Bill dismissed. 

Lester C. Leonard, of Red Bank, for complainant. 

Quinn, Parsons & Doreums, of Red Bank, for defendants. 

Berry, Vice Chancellor. 

The complainant foreclosed a mortgage of $6,000 covering the dwelling 
house and garage of the defendant. The bill was filed on August 2, 1930; and 
the property sold to the complainant by the sheriff of Monmouth county on 
April 13, 1931. The deed was recorded on September 1, 1931, and thereafter 
the complainant had to resort to an order of this court and a writ of assistance 
to get possession. 

On September 29, 1931, complainant brought suit at law against the defendant 
for deficiency on the bond, the sale having produced only $100. By stipulation 
the defendant’s time to answer was extended to October 31, 1931. On the 
following day, and before any answer was filed, fire completely destroyed the 
garage and damaged the house. Complainant collected $6,037.50 from the fire 
insurance companies, and either has discontinued the action for the deficiency 
or expressed his willingness and desire to do so. 

The defendant then filed a petition praying that he be permitted to redeem 
the property by paying to the complainant approximately $1,900, representing the 
difference ‘between the amount of the foreclosure decree and the insurance 
money; or, in the alternative, that the complainant account to him for the fund 
which she received from the insurance companies. The policies in question 
were written in the name of the defendant as owner and complainant as. 
mortgagee. They were issued by the fire insurance agent of the defendant; but, 
while the premiums were charged to the defendant on the books of the agent, 
they were paid by the complainant. 

When Mrs. Wolf, the complainant, acquired the title by purchase from the 
sheriff, she notified the agent of the change of ownership and requested that 
he indorse the policies to protect her interest as owner. He attached the 
following indorsement on each policy: “It is hereby understood and agreed that 
the interests of Herman Schlichting as owner of the within described property 
covered by this policy have been assigned to Bertha Wolf. All other conditions 
remain unchanged.” 


The defendant Schlichting argues that Mrs. Wolf collected the insurance 
money either as mortgagee or assignee, and that in either event she is account- 
able to him for the proceeds of the insurance policies. 

[1] His position is untenable. It cannot be said that she collected the money 
as mortgagee because the policies were indorsed to provide for payment to her 
as owner. 


Neither was she an assignee from Schlichting. Her status was changed from 
mortgagee to owner when she bought the property, and she did the usual and 
necessary thing when she notified the insurance agent of the transfer of title; 
necessary, because without such notice the companies would have had the right 
to cancel the policies. Hanson v. National Liberty Fire Insurance Company, 100 
N. J. Law, 215, 126 A. 453. The mortgagor’s agent used the word “Assignee” 
in writing the indorsement! but no assignment, as generally understood, was 
intended. 





1342 The Insurance Law Journal, Vol. 79 [Dec., 1932 


The petitioner urges that it would be inequitable to permit Mrs. Wolf to 
retain the property and also the insurance money, and insists on his right to 
redeem even though the statute clearly indicates that the privilege of redemption 
accrues only after a judgment is entered in the deficiency action. P. L. 1180, 
p. 256, as amended, P. L. 1881, p. 185 (2 Comp. St. 1910, p. 3422), amended, 
P. L. 1915, c. 178, p. 339 (Comp. St. Supp. § 134—49). 

The reason for the statute is stated by the Court of Errors and Appeals in 
Pennsylvania Company for Insurance v. Marcus, 89 N. J. Law, 633, at page 636, 
99 A. 405. 

[2] It is in derogation of the common law and must be strictly construed. 
Callan v. Bodine, 81 N. J. Law, 240, 79 A. 1057; Development Building & Loan 
Association v. Nurock, 157 A. 452, 10 N. J. Misc. 23; Algrod Realty Co. y. 
Bayerl, 160 A. 504, 10 N. J. Misc. 651. 

[3, 4] Mrs. Wolf did not enter judgment in her deficiency action and she 
cannot be compelled to do so. A plaintiff has the right to submit to a voluntary 
nonsuit at any stage of the proceedings up to the moment when the jury retires 
to deliberate on a verdict. 4 Comp. St. 1910, p. 4103, § 160; Bauman v. Whiteley, 
57 N. J. Law, 487, 31 A. 982; Greenfield v. Cary, 70 N. J. Law, 613, 57 A. 269, 

There is no merit in the defendant’s contention that the position of the 
complainant is inequitable. 

[5] By retaining the property in its damaged condition and keeping the 
insurance money the complainant has nothing more than she had before the fire. 
She is not unjustly enriched; the assumption being that the amount paid to her 
by the insurance companies is equal to the extent of the damage caused 
by the fire, and nothing more than compensation for the damage. It is reasonable 
to believe that she will have to use the entire sum to restore the buildings to 
the condition in which they were before the fire. On the other hand, the 
defendant is benefited by the complainant’s abandonment of the deficiency suit. 
He is saved from a judgment. He had sufficient opportunity to stop the fore- 
closure at any moment of its course and then to bid for the property at the 
sheriff’s sale. He failed to take advantage of those opportunities. Neither law 
nor equity is on his side. The bill will be dismissed. 


SASSER v. PILOT FIRE INS. CO. No. 108. 
Supreme Court of North Carolina. Sept. 28, 1932. 
165 Southeastern Reporter 684. 
1. INSURANCE. 


Fire insurer, which denied liability, waived proofs of loss (C. S. § 6437). 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 

Provisions that fire policy should be void if insured’s interest was other than 
sole ownership and against waiver except in writing held not within adjuster’s 
power to waive (C. S. § 6437). 

(For other cases, see Insurance, Dec. Dig. § 392.) 

Appeal from Superior Court, Wayne County; Harris, Judge. 

Action by Mozelle Sasser against the Pilot Fire Insurance Company. From 
judgment for plaintiff, defendant appeals. 

Reversed. 

This is an action to recover on a policy of fire insurance by which a two- 
story dwelling house owned by the plaintiff was insured by the defendant 
against loss or damage by fire, in a sum not exceeding $2,000. 

It was admitted in the pleadings that the house covered by the policy of 
insurance was destroyed by fire while the policy, according to its terms, was in 
full force and effect. 

It was further admitted in the pleadings that after the policy was issued, 
and before the fire, there were violations by the plaintiff of certain provisions 
‘of the policy, which, according to its express terms, rendered the policy void 
and released the defendant from liability thereon. 

Plaintiff alleged in her reply to the answer of the defendant that after the 
fire defendant waived the forfeiture of the policy by reason of the admitted 
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violations of its provisions. This allegation was denied by the defendant in its 
rejoinder. 

The issues submitted to the jury were answered as follows: 

“1. Did the defendant waive the violations of the policy set forth in the 
answer? Answer: Yes. 

“2. If so, what amount is the plaintiff entitled to recover? Answer: $2,- 
000.00.” 

From judgment that plaintiff recover of the defendant the sum of $2,000, 
with interest and costs, the defendant appealed to the Supreme Court. 

Brooks, Parker, Smith & Wharton, of Greensboro, and Langston, Allen & 
Taylor, of Goldsboro, for appellant. ; 

Kenneth C. Royall, of Goldsboro, and Andrew C. McIntosh, of Chapel Hill, 
for appellee. 

Connor, J. 

The policy of insurance sued on in this action was issued by the defendant 
on December 11, 1929. It is in the form prescribed by statute as the “Standard 
Fire Insurance Policy of the State of North Carolina.” C. S. § 6437. By its 
terms and subject to its provisions, a two-story dwelling house located on a lot 
just outside the corporate limits of the town of Clayton, N. C., was insured 
against loss or damage by fire in a sum not to exceed $2,000. This house and lot 
was owned by the plaintiff at the date of the issuance of the policy. While the 
policy was in force according to its terms, the house was completely destroyed 
by fire. The fire occurred at about 1:30 on the morning of May 30, 1931. At the 
date of the fire the house was vacant, the tenant who had occupied the same 
having moved out the day before the fire. On the morning after the fire, the 
plaintiff notified the local agent of the defendant at Clayton of her loss. The 
local agent thereupon reported the loss to the defendant at its home office in 
Greensboro, N. C. The defendant by letter requested the Fire Insurance Com- 
panies’ Adjustment Bureau of Raleigh, N. C., to make an adjustment of the loss. 
Thereafter, on or about June 15, 1931, J. P. Watters, an employee of the bureau, 
went from Raleigh to Clayton and, accompanied by John T. Talton, the local 
agent of the defendant at Clayton, called upon the plaintiff at her home. The 
local agent informed the plaintiff that J. P. Watters was the adjuster of the 
defendant, and had called to adjust her loss. Before negotiations were entered 
into by and between the said J. P. Watters and the plaintiff, a paper writing was 
signed by each of them, in words as follows: 

“Nonwaiver Agreement. 

“It is hereby mutually stipulated and agreed by and between Mrs. Mozelle 
Sasser, party of the first part, and the Insurance Companies whose names are 
signed hereto, party of the second part, that any action taken, request made, 
or any information now or hereafter received by said party of the second part, 
on or while investigating and ascertaining the cause of fire, the amount of loss 
or damage, or other matter relative to the claim of the said party of the first 
part for property alleged to have been lost or damaged by fire on the 30th day 
of May, 1931, shall not in any respect or particular change, waive, invalidate or 
forfeit any of the terms, conditions, or requirements of the policies of insurance 
of the party of the second part held by the party of the first part, or any of the 
rights whatsoever of any party hereto. 

“The intent of this agreement is to save and preserve all the rights of the 
parties and permit an investigation of the claim and determination of the amount 
of loss or damage in order that the party of the first part may not be unneces- 
sarily delayed in business, and that the amount of * * * claim may be ascertained 
and determined without regard to the liability of the party of the second part 
and without prejudice to any rights or defenses which said party of the second 
part may have. 

“Pilot Fire Insurance Co., 
“By J. P. Watters, Adjuster. 
“Mrs. Mozelle Sasser.” 

After the said paper writing had been signed by the parties thereto, and 
after negotiations between said parties pursuant thereto had been completed, 
another paper writing was signed by said parties in words as follows: 

“Agreement as to Sound Value and Loss and Damage. 
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“In consideration of the mutual benefits to be derived herefrom, it is ex- 
pressly understood and agreed by and between the parties whose signatures are 
affixed hereto that this agreement is a separate and distinct agreement between 
Mrs. Mozelle Sasser and each of the undersigned Insurance Companies, and it 
is further agreed that at the time of the fire occurring on the 30th day of May, 
1931, the Total Sound Value of the property belonging to Mrs. Mozelle Sasser 
‘and described in the respective policies of said undersigned Insurance Com- 
panies is, after a complete examination, agreed upon and determined to be 
‘$3,217.50, and that the Loss and Damage to said property by reason of said fire 
‘is understood and agreed to be $2,000.00, which said sums as herein agreed to and 
‘above set out are binding and conclusive upon all parties hereto as to the 
‘amount of sound value and amount of loss and damage only, with the expressed 
understanding that no liability is fixed hereby, and that this agreement does not 
in any sense waive formal Proofs of Loss or any of the conditions or provisions 
of the policies of said Insurance Companies. 

_ “The sole purpose of this instrument is to evidence the agreement between 
‘the parties hereto as to the Sound Value and Loss and Damage. 

“In testimony whereof, the said parties have hereto executed this agreement 
in duplicate, and set their hands and affixed their seals, this the 15th day of 
June, 1931. 

“Pilot Fire Insurance Company 
“By J. P. Watters, Adjuster. 
“Mozelle Sasser.” 

After the issuance of the policy sued on in this action, and while the same 
was in full force and effect, the plaintiff conveyed the lot on which the house 
insured thereby was located, by a mortgage deed which was duly recorded in 
the office of the register of deeds of Johnston county. Default having been made 
by the plaintiff in the payment of the debt secured by said mortgage, at its 
maturity, the house and lot conveyed by said mortgage was sold on May 23, 1931, 
under the power of sale contained therein. At said sale the highest bid for said 
property was $200. Plaintiff knew that the house and lot had been advertised 
for sale, and had been sold under the power of. sale in the mortgage prior to 
the date of the fire; she did not notify defendant that she had conveyed the 
property covered by the policy of insurance, by the mortgage, or that said pro- 
perty had been advertised and sold under the power of sale contained in the 
mortgage executed by her, after the issuance of the policy. Defendant had no 
knowledge of these matters until after the fire. 

Among other provisions in the policy are the following: 


“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, (a) if the interest of the insured be other than uncondi- 
tional and sole ownership, or (b) if the subject of insurance be a building on 
ground not owned by the insured in fee simple, or (c) if, with the knowledge of 
the insured, foreclosure proceedings be commenced, or notice given of sale of 
‘any property insured hereunder by reason of any mortgage or deed of trust.” 


“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
hereto, nor shall any such provision or condition be held to be waived unless 
such waiver shall be in writing added hereto, nor shall any provision or condition 
of this policy or any forfeiture be held to be waived by any requirement, act 
or proceeding on the part of this Company relating to appraisal or to any 
examination herein provided for; nor shall any privilege or permission affecting 
the insurance hereunder exist or be claimed by the insured unless herein granted 
‘or by rider added hereto.” 

The plaintiff offered evidence tending to show that after the nonwaiver 
‘agreement, and the agreement as to sound value and loss and damage, had been 
signed by the parties thereto, the adjuster, J. P. Watters, referring to the mort- 
gage executed by the plaintiff after the issuance of the policy, and to the fore- 
closure of said mortgage by sale of the property conveyed thereby, on May 23, 
1931, said: “We will pay your insurance anyhow. Your check will be at the 
Bank Friday afternoon.” Defendant in apt time objected to this evidence, and 
excepted to the overruling by the court of its objections. The adjuster, J. P. 
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Watters did not testify as a witness at the trial. He had died before the trial. 
John T. Talton, the local agent of the defendant, who was present at all times 
during the negotiations between the plaintiff and J. P. Watters, testified that 
nothing was said to the plaintiff by J. P. Watters about sending a check to 
pay the amount of her loss; that the said J. P. Watters told the plaintiff that 
he would make his report to the defendant; and that if the defendant was 
willing to pay the loss, it would send proofs of loss for her signature, and that 
the loss would not be paid until the execution by plaintiff of proofs of loss. 

After the defendant received the report of J. P. Watters, its adjuster, it 
denied liability on the policy and declined to pay plaintiff's claim thereon. No 
proofs of loss, signed by the plaintiff, Core filed with the defendant prior to the 
commencement of this action. . 

{1] The failure of the plaintiff to file with the defendant proofs ‘of loss, 
signed by her, as required by the policy, was not a sufficient ground to sustain 
defendant’s motion for judgment as of nonsuit. The defendant had denied 
liability on the policy, and had thereby waived the filing of proofs of loss by 
the plaintiff. There is no contention by the defendant to the contrary on this 
appeal. See Proffitt v. Insurance Co., 176 N. C. 680, 97 S. E. 635. 

[2] The defendant does contend, however, that there was no evidence at the 
trial of the action tending to show a waiver by it of the admitted violations of 
provisions of the policy, which according to its express terms rendered the policy 
void. This contention is sustained by the decision of this court in Hayes v. 
Insurance Co., 132 N. C. 702, 44 S. E. 404. In that case it is held that the com- 
mencement of foreclosure proceedings against the insured property terminates 
the policy, there being in the policy a provision to that effect. With reference 
to the plaintiff’s contention in that case that there was evidence tending to show 
a waiver by the defendant of the provision with respect to the effect of the fore- 
closure proceedings upon the policy, it is said by Clark, C. J.: “The plaintiff, 
however, relies upon the fact that the agent of the company went out to investi- 
gate the loss, and determined the amount of damages * * * to be $679. But 
whatever inference of waiver might otherwise be drawn from such circumstance 
is negatived not only by a stipulation in the policy that such investigation, in 
case of lass, should not be deemed a waiver of any objection to the liability of 
the company under the policy, but before making this investigation the insured 
and the agent of the company entered into a written agreement that such investi- 
gation and investment should ‘not waive or invalidate any of the conditions of 
the policy,’ or ‘any rights whatever of either of the parties,’ but was merely to 
avoid unnecessary delay to the plaintiff, and should not be taken in any wise as 
an acknowledgement of liability on the part of the company. This agreement was 
reasonable, and the consideration, saving delay to the plaintiff, is not only appar- 
ent, hut is recited in the agreement itself.” 

There was no evidence tending to show that the adjuster, who was a special 
agent of the defendant, with power only to adjust the loss, was authorized to 
pay the loss, or to admit defendant’s liability for the loss. All the evidence was 
to the contrary. Upon its receipt of the report of the adjuster, at its home office, 
the defendant promptly denied liability. The instant case is distinguishable from 
Modlin v. Insurance Co., 151 N. C. 35, 65 S. E. 605, where the insurance com- 
pany, after its receipt of the repert of its agent showing a violation of the 
policy, and after the insured had filed proofs of loss, issued a draft for the pay- 
ment of the loss. This was the act of the insurance company, and not of its 
special agent, who had no authority to admit the company’s liability for the loss. 
It was held in that case that the defendant, by its own act, had waived the viola- 
tion of its policy. 

There was error in the refusal of the court to allow defendant’s motion for 
judgment dismissing the action as of nonsutt. 

For this reason the judgment is reversed. 
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BROWN v. NEW JERSEY INS. CO. 
Supreme Court of Oregon. Sept. 14. 1932. 
14 Pacific Reporter (2d) 272. 
1. INSURANCE. 

Absent statute or provision in fire policy, contract is not invalidated by fact 
that insured property is used for illegal purpose or has been kept for unlawful 
sale, unless insurer combines or conspires with insured to accomplish unlawful 
result or shares in its benefits. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

2. INSURANCE. 

In action on fire policy, plaintiff held entitled to recover value of burned 
goods, even if kept for unlawful sale. 

Plaintiff was entitled to recover value of burned whisky labels and 

of a certain substance called “aged in wood,” though they allegedly could 

not be lawfully sold, since plaintiff—who testified that he kept such ar- 

ticles for sale and sold them, but had no knowledge of what was done 
with them after they had been sold—did not require aid of any illegal 
transactions to establish his right to enforcement of his claim, and if 
there was any illegal transaction in connection with insured property, 

it was not directly connected with contract insuring the goods and was 

too remote to affect its validity. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; W. A. Ekwall, Judge. 

Action by M. Brown against the New Jersey Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

C. E. Zollinger, of Portland (Veazie & Veazie, of Portland, on the brief), 
for appellant. 


E. M. Jachetta and Neal R. Crounse, both of Portland, for respondent. 
Ranp, J. 


Plaintiff, a storekeeper in Portland, procured insurance against fire from 
defendant and other companies upon his stock of goods. The goods burned and 
this action was brought to recover defendant’s proportionate part of the indem- 
nity. The defendant answered, admitting its liability and tendered judgment 
for a part of the burned goods, but denied liability for the remainder which it 
alleged consisted of certain false and spurious labels kept for sale to bootleggers 
and of a certain substance called “aged in wood” used by bootleggers to give an 
appearance of age and quality to moonshine whiskey, the sale of which it is al- 
leged is illegal and contrary to public policy, which, it is claimed, rendered the 
contract of insurance void. These allegations were put in issue and, upon the 
trial of the cause, the court charged the jury, in effect, that, if it found that 
these articles could not be the subject of a lawful sale, plaintiff could not recover 
in the action for any amount in excess of the amount for which judgment had 
been tendered. Plaintiff had verdict and judgment for the amount claimed and 
defendant has appealed. 


Defendant offered no evidence whatever in support of its allegations and 
relied wholly upon the testimony of the plaintiff. Plaintiff testified that he kept 
these articles for sale in his store and sold them to his customers, but that he had 
no knowledge of what was done with them after they had been sold. He pro- 
duced samples of the labels and of the substance referred to and these were of- 
fered as exhibits in the case. They purport to be labels, in part at least, of 
whiskies manufactured and sold elsewhere and could be used for the purpose of 
misrepresentation and deception in the unlawful sale of moonshine whisky. 

There was no suggestion in the evidence that plaintiff did any act in aid of any 
unlawful use which may have been made of these labels beyond selling them, nor 
was there any proof of any unlawful use having been made of them. Under 
this state of the record, defendant contends that the question of whether these 
articles could be lawfully sold was one of law for the court and, hence, that its 
submission to the jury was error and, for that reason, the finding of the jury 
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upon this question is a nullity and that it is the duty of the court to set aside the 
verdict and judgment and grant a new trial. 

[1] If it should be conceded, as contended for by defendant, that these ar- 
ticles were kept for sale for unlawful purposes, it does not follow that the 
contract of insurance is unenforceable. There is no statute in this state making 
the possession, sale, or insurance of such articles unlawful, nor is there any pro- 
vision in the contract of insurance which restricts the liability of the defendant 
to such articles only as may lawfully be sold. 

In the absence of such a statute or of some provision of the policy restrict- 
ing the liability of the insurer, the only ground for declaring a contract insuring 
goods kept for unlawful use or sale unenforceable is that the enforcement by 
the courts of such a contract would have a direct tendency to be injurious to the 
public good. The question of whether a contract of insurance is invalidated by 
the fact that the insured property is used for an illegal purpose or has .been kept 
for unlawful sale is a question upon which there has been some conflict of 
authority, but it is now generally settled that, unless the insurer combines or con- 
spires with the insured to accomplish the unlawful results or shares in the benefit 
thereof, the contract is valid and enforceable. 

[2] There is nothing inherently wrong or immoral in a contract insuring 
property against fire which may have been used for an illegal purpose or kept 
for unlawful sale unless the insurer does some act to aid in carrying out such 
purpose or in the making of such sales. If the goods are burned, they cannot be 
thereafter sold and neither the payment nor the contract to pay their value, in 
the event they are burned, can make their sale or the use of them, after the burn- 
ing, possible. A contract insuring such goods is not based upon an illegal con- 
sideration, and if unlawful sales were made before the burning, such transactions 
were only collaterally connected with the contract and are too remote to affect its 
validity. This principle was stated by Chief Justice Marshall in Armstrong v. 
Toler, 11 Wheat. (U. S.) 258 6 L. Ed. 468, as follows: 

“Where the contract grows immediately out of, and is connected with, an ille- 
gal or immoral act, a court of justice will not lend its aid to enforce it.” 

“But if the promise be unconnected with the illegal act, and is founded on a 
new consideration, it is not tainted by the act, although it was known to the party 
to whom the promise was made, and although he was the contriver and con- 
ductor of the illegal act.” 

“A new contract, founded on a new consideration, although in relation to 


property respecting which there had been unlawful transactions between the par- 
ties, is not itself unlawful.” 


Mr. Williston states the rule thus: “Where the contract is merely collaterally 
connected with an unlawful purpose, or act, the rule generally adopted is that 
where the contract is only remotely connected with an unlawful transaction and 
rests upon an independent and legal consideration, and the plaintiff can establish 
his case without relying upon the unlawful transaction, the contract is valid. 
Thus a contract of insurance is not invalidated by the fact that the property in- 
sured is used for an illegal purpose.” Section 1752, 2 Williston on Contracts. 

See, to the same effect, Mechanics’ Ins. Co. v. C. A. Hoover Distilling Co. 
(C. C. A.) 182 F. 590, 31 L. R. A. (N. S.) 873; Electrova Co. v. Spring Garden 


Ins. Co., 156 N. C. 232, 72 S. E. 306, 35 L. R. A. (N. S.) 1216; 2 Page on Con- 
tracts, § 1103; 26 C. J. p. 64. 


“The test of a violation of the rules of public policy is whether the plaintiff 
requires the aid of the illegal transaction to establish his right; for, if he cannot 
open his case without showing that he has transgressed the law, a court will not 
assist him.” Robson v. Hamilton, 41 Or. 239, 69 P. 651, 653. 


Page states the same rule thus: “ ‘the test of a violation of rules of public 
policy is whether the plaintiff requires the aid of the illegal transaction to estab- 
lish his right.’ If the plaintiff is obliged to rely upon an illegal transaction, he 
can not recover by the simple expedient of omitting, in his declaration, all refer- 
ence to the facts which make the transaction illegal. In such case the defendant 
can set up such facts. It is not the question of the form in which plaintiff states 
his case or the judicious selection of evidence which he makes that determines 
his right to recover, but of the essential facts on which the plaintiff bases his case 
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without regard to whether he wishes to disclose such facts in their entirety or 
not.” 2 Page on Contracts, § 1103. 

Tested by this rule, it is very clear that the plaintiff does not require the aid 
of any illegal transactions to establish his right to the enforcement of his claim, 
and that if there has been any illegal transactions in connection with the insured 
property, they are not directly connected with the contract insuring the goods and 
are too remote to affect its validity. 

For these reasons, the judgment appealed from must be affirmed. 
Bean, C. J., and Kelly and Campbell, JJ., concur. 


RIDDICK et al. v. YORKSHIRE INS. CO. et al. 
SAME v. NIAGARA FIRE INS. CO. et al. 
Supreme Court of Tennessee. July 23, 1932. 
52 Southwestern Reporter (2d) 166. 
4. INSURANCE. 

Fact that act repealed previous valued policy act is no evidence of legislative 
intent that repealing act should not be considered valued policy act (Pub. Acts 
1927, c. 72). 

(For other cases, see Insurance, Dec. Dig. § 500. 

6. INSURANCE. 

Provision that fire insurers shall not be liable beyond “actual value” at time 
of loss held to mean fair value ascertained by inspection required in valued 
policy act (Pub. Acts 1927, c. 72). 

(For other cases, see Insurance, Dec. Dig. § 500. 

7. INSURANCE. ? 

Proviso that fire insurer shall be liable for “value” shown by policy or 
application, in absence of agreement as to reasonable value, held to impose 
liability for amount of insurance, not value at time of loss (Pub. Acts 1927, c. 72). 

Statute provides for inspection of buildings by insurer within 90 days, 

the placing of fair value thereon and limits liability of insurer to such 
value, “provided if the Agent fails to place a reasonable value on any 
such insured property within the ninety days as aforesaid and which is 
agreed to by the insured and a loss occurs in that event the value as 
shown by the policy or application shall be conclusively presumed to be 
reasonable, and the settlement shall be made on that basis.” 

(For other cases, see Insurance, Dec. Dig. § 500. 

8. INSURANCE. 

Fire insurers which did not inspect buildings nor place fair value thereon 
as required by statute were liable for face of policies (Pub. Acts 1927, c. 72). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

9. INSURANCE. 

Valued policy statute must be read into every contract of fire insurance (Pub. 
Acts 1927, c. 72). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Appeal from Chancery Court, Shelby County; D. W. De Haven, Chancellor. 

Suits by T. K. Riddick and another against the Yorkshire Insurance Com- 
pany and another and against the Niagara Fire Insurance Company and another. 
From decrees for plaintiffs, defendants appeal. 

Affirmed. 

T. A. Evans and J. E. McCadden, both of Memphis, for ae 

R. L. Bartels, of Memphis, for defendants. 

McKinney, J. 

The opinion of the chancellor so clearly expresses our views of these 
causes that we adopt and make it the opinion of this court. It is as follows: 

“The purpose of the two above suits is to recover of defendants on certain 
policies of fire insurance. The facts are not in controversy, and have been 
stipulated by counsel for the respective parties. The principal question presented 
for determination is whether complainants are entitled to recover of defendants 
the full amount of insurance named in the respective policies, aggregating 
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$45,000, or whether they are only entitled to recover the value of the building 
destroyed by fire (as of the date of the fire), to wit, $36,546? The answer to 
the question made depends upon the validity of chapter 72 of the Public Acts 
of 1927, and, if valid, the proper construction thereof. Defendants assert said 
act to be unconstitutional and void because violative of article 2, § 17, of the 
Constitution of the state of Tennessee, in that it contains two subjects, to wit: 
(a) The regulation of contracts of fire insurance, and (b) the inspection of 
buildings insured to prevent overinsurance; and also because the body of the 
act is broader than its caption. Said act is as follows: 

“*A bill to be entitled “An Act to regulate contracts of fire insurance in 
this state, to provide for the inspection of all buildings, insured, to prevent over 
insurance, and to repeal Chapter 447 of the Acts of 1909.” 

“Section 1. * * * That every agent, within ninety days after making or 
writing any contract of fire insurance on any building or buildings in this State, 
shall cause the same to be personally inspected, and no Company, and no officer 
or agent thereof, and no insurance broker shall knowingly issue, negotiate, continue 
or renew or cause to permit to be issued, negotiated, continued or renewed any 
fire insurance policy upon property or interests within the State of an amount 
which, with any existing insurance thereon, exceeds the fair value of the property. 

“Sec. 2. * * * That if buildings within the State insured against loss by 
fire are totally destroyed by fire, the Company shall not be liable beyond the 
actual value of the insured property at the time of the loss or damage; and if it 
shall appear that the insured has paid premium on an amount in excess of said 
actual value, he shall be reimbursed the proportionate excess or premiums paid on 
the difference between the amount named in the policy and said actual value, 
with interest at six per cent. per annum from the date of issue; and said excess 
or premiums and interest thereon shall be allowed the insured from the time 
any Companies carrying said insurance at the time of the loss have continuously 
carried the insurance on the destroyed buildings, whether under policies existing 
at the time of the loss or under previous policies in the same Companies. 

“*Provided if the Agent fails to place a reasonable value on any such in- 
sured property within the ninety days as aforesaid and which is agreed to by the 
insured and a loss occurs in that event the value as shown by the policy or 
application shall be conclusively presumed to be reasonable and the settlement 
shall be made on that basis. 

“Sec. 3. * * * That Chapter 447 of the Acts of 1909 entitled, “An Act to 
regulate contracts for fire insurance in this State, and to repeal Chapter 107 of 
the Acts of 1893 and Chapter 539 of the Acts of 1903” be, and the same is, 
hereby repealed, and the repeal thereof shall not operate to revive any act or acts 
therein repealed. 

“Sec. 4. * * * That this Act take effect from and after its passage, 
the public welfare requiring it.’ 

[1] “It is obvious that the general purpose of the act, as ascertainable from 
the caption, is the regulation of contracts of fire insurance so as to prevent 
overinsurance. Any provision, therefore, contained in the act relating, directly or 
indirectly, to the subject-matter expressed in the title, and having a natural con- 
nection thereto, must be held to be embraced therein. In my opinion, the pro- 
vision of the act with reference to the personal inspection of the building in- 
sured is germane to the subject of regulating fire insurance contracts to prevent 
overinsurance. The provision for such inspection is not another and different 
subject wholly unrelated to the purpose of the act; on the contrary, it has a 
natural connection thereto. The recognized rule, adopted by our Supreme Court, 
is that, so long as the subject-matter of the body of the act is germane to that 
expressed in the title, there is obedience to the mandate of the Constitution. 
Petty v. Phoenix Cotton Oil Co., 150 Tenn. 292, 264 S. W. 353; Wilson v. State, 
143 Tenn. 55, 224 S. W. 168; Crawford v. Nashville, C. & St. L. Ry., 153 Tenn. 
642, 284 S. W. 892. The intent of the constitutional provision as to the one 
subject of legislation was to prevent the union in the same act of incongruous 
matters and of objects having no connection or relation. Memphis St. R. Co. v. 
Byrne, 119 Tenn. 287, 104 S. W. 460; Bell v. Hart, 143 Tenn. 587, 223 S. W. 996. 

[2] “It is further objected by learned counsel for defendants that, while the 
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inspection after the contract is written relates to buildings alone, yet the require- 
ment that no contract shall be issued, etc., in excess of the fair value of the 
property, applies to insurance upon all character of property, i. e., ‘upon property 
or interests within the State.’ In my opinion, the act undertakes to deal alone 
with the subject of contracts of fire insurance on buildings. The expression ‘upon 
property or interests’ must be held to mean buildings whether owned in whole or 
in part by the insured. The act has to do only with the insurance of buildings and 
the insurance of personal property is not within its terms. 

[3] “Again, it is objected that the body of the act is broader than its cap- 
tion, in that a provision is contained in section 2 thereof for the reimbursement 
of the insured of proportionate excess of premiums paid on the difference be- 
tween the amount named in the policy and the actual value of the property 
insured; and includes not only premiums upon the contract of insurance in exis- 
tence, but upon previous contracts of insurance which may have expired. It is 
insisted that as to the provision for reimbursement of excess premiums the cap- 
tion is silent; and that this requirement relates to a distinct subject than that 
mentioned in the caption. It is my opinion that the provision for reimbursement 
to the insured of excess premiums paid is germane to the subject of the act, and 
is directly related to the regulation of contracts for fire insurance to prevent 
overinsurance. 

“My conclusion is that chapter 72 of the Public Acts of 1927 does not con- 
tain more than one subject and that the body of the act is not broader than its 
caption. My opinion is that said act is constitutional and valid. 


[4] “It is next insisted by learned counsel for defendants that the act does 
not make the policies in question valued policies. It is argued that the purpose 
and object of the act was to repeal chapter 447 of the Acts of 1909, a valued 
policy law; that in repealing the valued policy law the Legislature evidenced an 
intent not to have a valued policy law in this state, and therefore the act of 
1927 should not be construed to be a valued policy law. It is true that the said 
act of 1909 was a valued policy law and that it was repealed by the third section 
of the act of 1927. However, in repealing the act the Legislature enacted another 
and, to my mind, a fairer valued policy law. It cannot be maintained that the 
intention of the Legislature was not to have a valued policy law, when in the 
same act repealing the former valued policy law it enacted a new one. It will 
be noted that the act of 1909, which counsel concedes to be a valued policy law, 
itself repealed chapter 107 of the Acts of 1893 and the amendatory act, chapter 
539 of the Acts of 1903, valued policy laws. The Legislature of 1927 intended 
and did enact a valued policy law. The then existing valued policy law must have 
been considered not in line with current legislation on the subject. Important 
changes were made. The act of 1909 excluded from its terms a policy containing 
a coinsurance clause and authorized the issuance of a policy containing a three- 
quarters clause. These provisions were eliminated in the new act and other 
important changes made from the old act. 


[5, 6] “Unless the act of 1927 be, in effect, a valued policy law, then it 
amounts to absolutely nothing, and valuable time has been wasted in its passage. 
To give effect to nothing contained in the act but the first clause of section 2, 
‘that if buildings within the State insured against loss by fire are totally destroyed 
by fire, the Company shall not be liable beyond the actual value of the insured 
property at the time of the loss or damage,’ would be but a legislative declara- 
tion of the provision of like tenor, contained in standard policies of fire insur- 
ance, and nothing whatever would be accomplished by the Act. To take out of 
an act one clause and give it effect, to the exclusion of all the balance of the 
language of the act, is not, of course, allowable under any rule of construction. 
The act must be construed as a whole and effect given to each and every pro- 
vision thereof. Applying this rule of construction to the act of 1927, it is appar- 
ent that the clause just quoted above has reference in the words ‘actual value’ 
to the ‘fair value’ ascertained by the personal inspection of the building by the 
agent, provided for in section 1. In other words, the agent having inspected the 
property and informed himself of its ‘fair value,’ and adjudged the amount of 
insurance accordingly, the company, in the event of total loss, is not liable be- 
yond that value. But, if the agent does not make such inspection and allows the 
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amount of insurance to stand as written in the policy, then, in the event of a 
total loss, the amount so named shall be conclusively presumed reasonable and 
settlement made on that basis. The act forbids the company from issuing insur- 
ance upon property of an amount which, with any existing insurance thereon, 
exceeds the fair value of the property. If any insurance company defies this 
prohibition and issues insurance for an amount in excess of the fair value of the 
property to its profit in excess premiums, why should it be heard to complain 
when required to pay the amount of insurance named in the policies? The 
legislature has said to fire insurance companies, in effect, you shall not insure 
property beyond its fair value; you shall be allowed ninety days within which 
to inspect the buildings, to ascertain their fair value; and, if you do this, you 
shall not be liable beyond that fair value. But, if you ignore this law, then you 
stand liable for the amount of insurance that you did issue; and you cannot be 
allowed to escape liability for such amount on the ground that you defied the law 
and overinsured the property. 

[7] “But, argues the able counsel for defendants, the proviso contained in 
section 2 of the act makes the company, in the event it fails to place a reasonable 
value on the property, liable only for the ‘value’ of the property ‘as shown by 
the policy or application.’ It is insisted that the act should be interpreted to 
mean that the company is only required to pay the value of the insured property 
at the time of the loss, unless the parties, by agreement, have fixed a value, the 
same to appear in either the policy or application. I cannot agree to this inter- 
pretation. The language of the proviso itself negatives any such interpretation. 
It is there provided that ‘if the Agent fails to place a reasonable value on any 
such insured property within the ninety days as aforesaid and which is agreed to 
by the insured and a loss occurs in that event the value as shown. by the policy 
or application shall be conclusively presumed to be reasonable,’ etc. Thus the 
obligation to pay the value as shown by the policy or application has reference 
alone to cases where the agent has failed to value the property and has failed to 
have any valuation agreed to by the insured. The act should be interpreted, in my 
opinion, to mean that, where no value has been fixed and agreed on, the company 
is liable for the amount named in the policy. The word ‘value,’ as used in meas- 
uring the company’s liability, means the amount of insurance it has issued. Where 
no value has been placed on the property by the agent, in accordance with the 
requirement of the act, there would be no ‘value’ to look to in fixing liability 
except the amount of insurance written. The failure of the company to reduce 
the insurance in amount shows the company is satisfied that the amount of insur- 
ance issued represents the fair value of the property. 


[8, 9] “It is conceded that none of the defendants, or other agents, within 
ninety days of the issuance of the respective policies of fire insurance, or at any 
other time prior to the date of the fire, caused the buildings covered to be per- 
sonally inspected; nor did they at any time notify complainants that the total 
amount of insurance exceeded the fair value of the property. The policies sued 
on were issued in the fall of 1930, and the buildings were totally destroyed on 
June 8, 1931. For three months after issuance of the policies it was within the 
power and right of defendants to place a fair value on the property, and, if 
complainants did not agree thereto, to cancel the policies. Indeed, it was within 
the contract right of defendants to cancel the policies at any time. Now, after 
ignoring the act and after failure to give complainants any notice that they did 
not consider the amount of insurance to be fair, they appear and seek advantage 
from their own failure to comply with the statutory requirements. The act con- 
templates that any question of the value of the property be made prior to loss. 
While the buildings are standing, their value can be fixed with certainty, while 
an estimate of the value, after total loss, cannot be fixed with any degree of 
certainty. Our statute is to be read into every contract of fire insurance and is a 
part thereof. Thompson v. Fire Ins. Co., 142 Tenn. 408, 215 S. W. 932, and must 
be held to apply to the contracts issued by defendants to complainants. 

“Tet decrees be entered in favor of complainants for the full amount of the 
face of the policies, and let defendants pay the costs of the causes.” 

In addition to the foregoing, it is proper to state that these buildings cost 
complainants considerable more than the sum for which they were insured; and 
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it is conceded that to replace them under the present building code of Memphis 


would involve an expenditure of $10,000 in excess of the insurance recovered 
herein. 


FORRESTER v. NEW YORK UNDERWRITERS’ INS. CO. No. 1353—5910. 
Commission of Appeals of Texas, Section B. July 19, 1932. 
52 Southwestern Reporter (2d) 233. 
1, INSURANCE. 


No “total loss” within fire policy exists so long as remnant left after fire is 
reasonably adapted for use in restoring building to former condition (Rev. St, 
1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 493.) 

2. INSURANCE. 


Whether remnant of insured building left after fire is reasonably suited for 
use in rebuilding depends upon whether reasonably prudent owner, uninsured, 
would, in restoring building to original condition, utilize remnant (Rev. St. 1925, 
art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 493.) 

3. INSURANCE. 

Whether foundation of insured building left after fire is reasonably adapted 
for use in rebuilding held question of fact (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by J. A. Forrester against the New York Underwriters’ Insurance 
Company. To review a judgment of the Court of Civil Appeals [34 S.W.(2d) 
337] reversing a judgment in favor of the plaintiff, plaintiff brings error. 

Affirmed. . 

York & Camp, of Abilene, for plaintiff in error. 


Thompson, Knight, Baker & Harris, of Dallas, for defendant in error. 
Ryan, J. 


This suit was brought by J. A. Forrester (for himself and for the benefit of 
the Abilene Building & Loan Association) to recover from New York Under- 
writers’ Insurance Company the amount of an insurance policy issued by the lat- 
ter against loss by fire of a dwelling house in the city of Abilene. A total loss 
was claimed and Forrester recovered judgment for himself and benefit of said 
building and loan association for the full amount of such policy with interest 
from the date he made proof of loss, based upon the jury’s answer to a special 
issue submitted to them. 


The Court of Civil Appeals reversed said judgment and remanded the cause. 
34 S.W.(2d) 337. 

The destroyed property consisted of a brick veneer house containing six 
rooms and a bath, described in the policy as “the one story shingle roof brick ve- 
neer building and additions attached thereto, including foundations, permanent 
piping and fixtures for heating, lighting and water service, occupied by the owner 
and not otherwise, as a dwelling and situated at No. 609 Portland Street in Park 
Heights Addition, Abilene, Texas” and was “insured against all direct loss or 
damage by fire * * * to an amount not exceeding $3800.00.” 

The policy provided: “In case there be a total loss by fire of any real prop- 
erty insured by this policy, as to such real property so totally destroyed, if a li- 
ability shall exist hereunder for such loss, it shall be held and considered, subject 
to the terms of this policy legally applicable, to be a liquidated demand under Ar- 
ticle 4874, Revised Civil Statutes of Texas, against this company for the full 
amount hereof covering such real estate. In all other cases this company shall 
not be liable beyond the actual cash value of the property at the time of the loss, 
with proper deductions for depreciation however caused, and shall in no event . 
exceed what it would then cost the insured to repair or replace the same with ma- 
terial of like kind and quality.” 

The house was built on a concrete foundation, the dimensions being 29 by 43 
feet. It was practically burned down to the foundation; there was very little of 
the charred framing left standing and burned brick were lying in the yard. The 
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floor — burned through in several places and part of the floor joists were burned 
through. 

One of the company’s witnesses, engaged in the contracting business for about 
twenty years, summarized the situation after the fire, thus: “As a matter of fact, 
that house was completely destroyed, with the exception of the plumbing, the floor 
joists and the foundation, and the porch; of course, concrete, it wouldn’t burn.” 

Contractors differed greatly in their values of what it would cost to restore 
the building to its condition before the fire, but they all agreed that the foundation 
could be used. The highest estimate was $3,068 to rebuild, using any material that 
was left, and could be used. The contractor making that estimate stated it would 
cost about $160 to build such foundation, and the total salvage would not amount 
to more than $200. 

Another estimate of the cost of replacing the house, based on the value of 
material available for use, was $2,315, which contemplated the use of the founda- 
tion, front porch, and steps. Value of material available for use was estimated at 
$463.95, of which $209 was figured as the total value of the concrete work, and 
that of brick on the ground at $54. 

Another contractor’s figures of $607.40 as the value of material on the ground 
included several items in addition to the foundation, and $2,000 as the cost of re-~ 
building the house “just like it stood before the fire * * * using what materials 
that are there on the ground.” 

And still another contractor fixed the salvage value at $718 and the cost of re- 
building the house at $2,353 using the salvaged material. He “figured on tearing 
down the walls to the foundation, in rebuilding the house.” 


The foundation was included in the policy, by its express terms; the conten- 
tion of the company is that as the foundation was not damaged by the fire, the 
loss is not a total one under article 4929, Rev. Stat. 1925, which makes a fire in- 
surance policy a liquidated demand for its full amount in case of total loss by 
fire. 

[1, 2] As said by Judge Sharp in American Central Insurance Company v. 
Terry (Tex. Com. App.) 26 S.W.(2d) 162, 164: “The test of what constitutes a 
total loss has been settled in this state and in an exhaustive and able opinion rend- 
ered by the Supreme Court, speaking through Justice Denman in the case of Royal 
Ins. Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 1074, 35 L. R. A. 672, 59 Am. 
St. Rep. 797, after reviewing many authorities and cases, says: ‘After a careful 
consideration of the question, we are of opinion that there can be no total loss of 
a building so long as the remnant of the structure standing is reasonably adapted 
for use as a basis upon which to restore the building to the condition in which it 
was before the injury; that whether it is so adapted depends upon the question 
whether a reasonably prudent owner, uninsured, desiring such a structure as the 
one in question was before injury, would, in proceeding to restore the building 
to its original condition, utilize such remnant as such basis.’ ” 


In Fire Ass’n of Philadelphia v. Strayhorn (Tex. Com. App.) 211 S. W. 447, 
449, Judge Sonfield, after consideration of the authorities, concluded: “There can 
be no total loss of a building so long as a substantial remnant of the structure, 
standing in place, is reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the injury, and whether it is 
so adapted depends upon whether a reasonably prudent owner, uninsured, desiring 
such a structure as the one in question was before the injury, would, in proceeding 
to restore the building to its original condition, utilize such remnant as such basis.” 


[3] In National Liberty Ins. Co. v. Dansby (Tex. Com. App.) 260 S. W. 
1040, 1041, following the rule announced in Royal Ins. Co. v. McIntyre, 90 Tex. 
170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797, Judge German held that 
although the undamaged concrete foundation and two stone steps were not spe- 
cially covered by the policy, the foundation was an essentially necessary part of 
the structure and included in the policy. He concluded that it is a question of 
fact whether the foundation is a substantial part of the structure as compared 
with the value of the entire building, and, if so, then it is a further question of 
fact as to whether or not it is reasonably adapted for use as a basis upon which 


to restore the building under the rule laid down in the McIntyre and Strayhorn 
Cases. 
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The trial court seems to have followed the above rules in submitting special 
issue No. 1, and defendant in error registered no objection to its form, but did 
object to its submission on the ground that the evidence showed that the building 
was not totally destroyed by fire, and requested a peremptory instruction in its 
favor for that reason, which the trial court refused. 

[4] The reversal of the trial court’s judgment and remand of the case by the 
Court of Civil Appeals is because of the insufficiency of the evidence to support 
the verdict. That court is invested with the full power of determining the facts 
and having remanded the case, its judgment to that extent must be respected. 
Gray v. Kaliski (Tex. Com. App.) 45 S.W.(2d) 157; Belser v. Hale Lumber Co. 
(Tex. Com. App.) 41 S.W.(2d) 208; Marshburn v. Stewart, 113 Tex. 507, 254 
S. W. 942, 260 S. W. 565. 

We therefore recommend that the judgment of the Court of Civil Appeals, 
which reversed the judgment of the district court and remanded the cause for a 
new trial, be affirmed. 

Cureton, C. J. 

The judgment of the Court of Civil Appeals, reversing that of the district 
court, is affirmed, as recommended by the Commission of Appeals. 


EASTERN SHORE OF VIRGINIA FIRE INS. CO., Inc., v. KELLAM et al. 
Supreme Court of Appeals of Virginia. Sept. 22, 1932. 
165 Southeastern Reporter 637. 
1. INSURANCE. 


Evidence of plaintiffs’ conversations with defendant fire insurance company’s 
agent held to show notice to plaintiffs that he was only soliciting agent without 
authority to accept year’s insurance applied for. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

2. INSURANCE. 

Ordinarily, general fire insurance agent has apparent authority to make oral 
insurance contracts only for temporary purposes incident to issuance of formal 
written policy and for reasonable time required to issue and deliver such policy. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

To show that fire insurance agent had broader apparent authority than to 
make oral insurance contract for reasonable time required to issue and deliver 
written policy, well-established custom or practice of his principal, or fire insur- 
ance companies generally in locality, to permit agents to make contracts for 
longer period, must be proved. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE. : 

Reasonable time, for which insurance agent has apparent authority to make 
oral insurance contract, is time reasonably necessary, in ordinary course of busi- 
ness, for reasonably prudent and diligent agent to accomplish issuance and_ de- 
livery of written policy under circumstances, plus reasonable time for delays not 
improbable and short period of grace. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE. 

Evidence held insufficient to support finding that reasonable time to issue and 
deliver written fire insurance policy exceeded 30 days from date of application, 
as required to authorize recovery on agent’s oral contract after such time. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. 

Agent, without apparent authority to accept application for and issue fire 
insurance policy at time of conversation with applicant, had no apparent authority 
to revive or extend prior oral insurance contract longer than reasonable time 
for insurance company to consider application and issue written policy. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

7. INSURANCE. 
Soliciting agent’s oral fire insurance contract held ineffective and unenforce- 
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able under Standard Policy Act over 30 days after date of application (Acts 
1928, c. 256). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 
8. INSURANCE. 

Statutory provisions for supervision and regulation of fire insurance com- 
panies require that their contracts be in writing, except for very short periods 
or temporary purposes incidental to issuance of written policies (Code 1919, §§ 
4178, 4229, 4311, and § 4180, as amended by Acts 1920, c. 20; Acts 1928, c. 433, 
and c. 256, § 1). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Browning, J., dissenting. 

Error to Circuit Court, Accomac County. 

Action by Edward L. Kellam and another, partners doing business as E. L. 
Kellam & Son, against the Eastern Shore of Virginia Fire Insurance Company, 
Incorporated. Judgment for plaintiffs, and defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Browning, JJ. 

Warner Ames and Stewart K. Powell, both of Onancock, and Gunter & 
Gunter, of Accomac, for plaintiff in error. 

J. Brooks Mapp, of Keller, and B. Drummond Ayres, of Accomac, for de- 
fendant in error. 

Epes, J. 

This is an action brought by Edward L. Kellam and Edgar W. Kellam, 
partners doing business as E. L. Kellam & Son, plaintiffs, against Eastern Shore 
of Virginia Fire Insurance Company, defendant. The plaintiffs allege that they 
jointly owned a store building at Belle Haven in Accomac county, Va., and the 
stock of goods therein; that on or about December 29, 1929, for a valuable con- 
sideration to be paid by them, the defendant, acting through its duly authorized 
agent, C» B. Mears, entered into a parol contract of insurance with them, by 
which it’ insured them to the amount of $3,000 against the loss by fire of this 
property, the insurance being distributed $1,000 on the building and $2,000 on the 
stock; and that on August 6, 1930, while this contract of insurance was in force, 
the building and stock of goods were totally destroyed by fire. 

The defendant’s ground of defense was that the plaintiffs’ store building and 
stock of goods were not insured by the defendant when they were burned. 

The material evidence introduced by the plaintiffs and such of the defend- 
ant’s evidence as is not in conflict therewith is as follows: 

The Eastern Shore of Virginia Fire Insurance Company, herein called the 
defendant, is a small fire insurance company which has its home office at Keller, 
in Accomac county, Va., and does business on the Eastern Shore of Virginia. 
C. B. Mears was its agent in Accomac county for Belle Haven and its vicinity. 
Its agents were not authorized to issue policies of insurance. They were solicitors 
who procured applications for insurance which they forwarded to the home office 
for acceptance or rejection. If the insurance applied for was accepted, a written 
policy was issued at the home office, which was sometimes mailed direct to the 
applicant and sometimes given to the agent to be delivered to the applicant. If 
it was rejected, the usual practice was to notify the agent, who in turn notified 
the applicant. 


In practice, the agents of the defendant did not require an applicant to make 
out and sign a written application. The agent got from the applicant the neces- 
sary information and then himself filled a written application on forms furnished 
by the company, and sent or took it to the home office. This custom was known 
to and acquiesced in by the company. 

It was also a common practice of the defendant’s agent to tell an applicant 
at the time he made verbal application for insurance that he was insuréti from 
that time. This practice came to the attention of the president of the company, 
and at a meeting of its agents held “from two to four years” before the trial of 
this case (i. e., before June, 1929) he told the agents that he wanted it under- 
stood that they had no authority to do this. But rio statement was then or there- 
‘after made to the public on this subject; and Mears, who was not present at this 
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meeting, was never told whether he did, or did not, have the authority to make 
such binders. After that meeting, not only Mears, but some of the defendant's 
other agents, continued to tell an applicant for insurance that he was insured from 
the time the agent received his application. 

The agents of other fire insurance companies doing business in Accomac 
county were accustomed to tell an applicant for insurance that he was protected, 
or insured, from the time he made his application; but these agents were all 
general agents authorized to accept insurance and issue policies, and these oral 
binders, when made by them, were followed within a short time, usually a few 
days, by the issuance of a written policy. There is no evidence tending to show 
an established custom or practice of any insurance company or agent to carry 
insurance under oral contracts of insurance for any considerable term or for any 
length of time except during the interim between the date of an application and 
the issuance of a written policy covering the risk in accordance with the applica- 
tion. 

Defendant’s agents were authorized to collect the premiums on policies issued 
on applications procured by them, and since 1926 the defendant has held its agents 
responsible for the payment of the premiums on such policies. 

The plaintiffs conducted a mercantile business at Belle Haven, which is about 
five miles from Keller. In 1920 they insured their store building and stock of 
goods with the defendant for the period of one year. An agent named Turlington 
took their verbal application for this insurance. He did not require them to fill 
out or sign an application, but asked them some questions and made some notes 
on a blank sheet of paper. Nothing was heard by them about the matter after 
they made their application until “possibly some three or four months later” they 
received their policy. Each year thereafter, until 1928, as their policy on this 
property was about to expire, a renewal policy was sent them by the defendant, 
but in 1928 they did not renew their policy. 


The last week in December, 1929, the plaintiffs wrote Mears, who had suc- 
ceeded Turlington as the agent of the defendant in this territory, and asked him to 
come to see them as they again wanted to take out some insurance in the defend- 
ant company. When he came they made a verbal application to him for a policy 
of fire insurance for the term of one year for $1,000 on their building and 
$2,000 on the stock of goods therein; and he took out a memorandum book and 
made a notation of the amount of insurance applied for. 

Edgar W. Kellam testified that this conversation then took place between 
Mears and himself: “I says, ‘I suppose it is all right, we are insured by that?’ 
He says, ‘Yes, right now you are insured as far as fires are concerned.’” 

Walter C. Ashby testifies with reference to Kellam’s conversation with Mears 
at this time as follows: “They agreed upon it” (the amount of insurance), 
“and Mr. Mears told Mr. Kellam that he was insured, to consider himself in- 
sured.” 

Mears’ testimony on this point is this: 

si * * * When Mr. Edgar Kellam made verbal application to you for 
ee $3000 insurance now in question, did he ask you when that insurance would 

egin: 

“A. He said he wanted it to start right from that day. 

“Q. What did you tell him? 

“A. I told him all right.” 

At this time Edgar Kellam called Mears’ attention to the fact that they 
owed $34.50 on the 1927 premium, but that he (Mears) personally owed them 
$96.50, and asked him whether he wanted him to pay him the $34.50 then or to 
settle for it when he paid him the premium on the policy for which he was then 
applying. Mears replied, “Wait until spring,” and “we will settle for that pre- 
mium together and if you owe me you pay me and if I owe you I will pay you 
the difference.” But neither Mears nor the company has ever presented ‘the 
plaintiffs with a bill for the premium on any contract of insurance for any part 
of the years 1929 and 1930, nor has any such premium been paid by them through 
a settlement with Mears or otherwise. 

Mears went home, prepared an application from the notes he had taken, and 
on December 31, 1929, took it to the home office of the company. Mrs. Le Cato, 
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the policy clerk, was away on a vacation. Without saying anything about it to 
any one in the office, he put it on her desk and left it there. But no one at the 
home office ever saw the application, nor did Mears ever mention to any one in 
the office that he had left it there, or make any inquiry about the matter until 
after the fire which occurred more than seven months later. 

Early in January, 1930, Edgar Kellam stopped Mears on the road and told 
him that they had not gotten their policy, and asked him, “What is the trouble?” 
Three versions of what Mears said in reply to this question are contained in the 
evidence introduced by the plaintiffs. 

Edgar Kellam says: “He said, “They are a little busy issuing policies or 
something like that.’ And he says, ‘The policy will be in here shortly.’” 

B. L. Bundick says: “He asked about this policy and he said he had not got 
the policy and wanted to know if he was insured. And Mr. Mears told him that 
he positively was insured, that no use to worry about that, that he would look 
into the matter and take it up and if he had not gotten it, to get it for him.” 

Mears testified about this conversation as follows: 

“Q. What was said? 

“A. He asked me about insurance, he hadn’t got his policy, and I told him 
I attended to it, I put the application in and I guessed they were busy, the 
auditors were there. * * * 

“Q. Did Mr. Kellam ask you whether or not he was insured at that time? 

“A. I told him yes, sir, I thought he was insured, his application had been 
put in and they should attend to it as soon as they got at leisure.” 

Though the plaintiffs did not receive their policy, they made no further in- 
quiry about it, until “one day about the middle of May,’ when Edgar Kellam 
happened to meet Mears in the road and stopped him, when, according to Kellam, 
this conversation took place: “I says, ‘I haven’t got that policy yet. What is the 
trouble?’ He says, ‘I don’t know what the trouble is. I thought you had the policy 
before now.’ I says, ‘I want to know whether we are insured or not.’ He said, 
‘Well you need not worry about the policy, you are insured any way. I had 
your application and I filed it just like I always file it’” 

Carey ‘Savage, who testifies he was present at the time this conversation took 
place, say$ with reference to it: “I heard Mr. Kellam ask him about the insur- 
ance policy, that he had not gotten it and Mr. Mears seemed to be somewhat 
surprised and told Mr. Kellam not to worry, that he was insured if anything 
should happen.” 

Mears says that he had no conversation about this matter with any one from 
the time of his conversation with Edgar Kellam in January, 1930, until after the 
fire. 

This was the last inquiry that the plaintiffs made about the matter until after 
the fire. In Edgar Kellam’s language: “It sort of slipped my mind. In fact, I 
didn’t pay any more attention to it because he told me I was insured whether 
I had the policy or didn’t get it.” At no time until after the fire did either of the 


plaintiffs make any inquiry about this policy at the home office, or of any one but 
Mears. 


On the night of August 6, 1930, the storehouse and stock of goods of the 
plaintiffs was totally destroyed by fire. The following morning they got Mears 
and went with him to the home office of the defendant company, and reported 
the loss, claiming that they were insured by the defendant in the sum of $1,000 
on the building and $2,000 on the stock of goods. The defendant company at 
once denied all liability upon the ground that it had not received any application 
to insure the property, and had not insured it. 

So far as the record shows, there were no exceptions to either the giving or 
refusing of any instruction. The jury returned a verdict for the plaintiffs for 
$3,000. The defendant “moved the court to set aside the verdict upon the ground 
that the same is contrary to the law and the evidence, is plainly against the 
weight of the evidence, and is without evidence to support it, and to enter up 
judgment for the defendant” or grant to it a new trial. The court overruled this 
motion and entered judgment for the plaintiffs. To this judgment the defendant 
has been granted a writ of error. 

[1] The only ground of error assigned is that the court erred in overruling 
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the motion to set aside the verdict of the jury, and in not entering judgment for 
the defendant, or, at least, granting him a new trial, because Mears was without 
actual or apparent authority to make an oral contract with the plaintiffs for the 
insurance of this property which was binding upon the defendant. 

The court erred in not sustaining the motion to set aside the verdict and 
enter judgment for the defendant. 

There is no evidence in this case which tends to prove that the plaintiffs at 
any time had the right to assume that Mears was clothed with any greater 
authority than that of the ordinary general fire insurance agent, that is, of an 
agent atithorized to accept insurance and issue policies. Whatever may have been 
their right, prior to January, 1930, to assume that he had the authority of an 
ordinary general agent, after the conversation Edgar Kellam had with him early 
in January, 1930, they no longer had the right to so assume. In this conversation 
the plaintiffs were put upon notice that Mears was only a soliciting agent without 
authority to accept insurance for the period of time (one year) for which they 
had applied for it, and that their application would have to be passed upon and 
the policy issued by the officers of the company. They were again put upon 
notice of this fact in the conversation which Edgar Kellam had with him about 
the middle of May, 1930. 

[2] Under modern business conditions and practice the issuance of a formal 
written policy is contemplated and required by both parties in practically all fire 
insurance transactions; and an oral contract of insurance for any considerable 
length of time is, to say the least, extraordinary. 


In view of these facts, the apparent authority of even a general agent to make 
oral contracts of fire insurance is very limited; and, in the absence of specific ac- 
tual authority, he has a correspondingly limited power to bind his principal by 
such a contract. Except, perhaps, in some cases in which the coverage is for a short 
term, ordinarily a general agent has apparent authority to make an oral contract of 
fire insurance only for some temporary purpose incident to the issuance of a for- 
mal written policy, and only for such length of time as may be a reasonable time 
within which to issue and deliver such a policy. This is the limit of his apparent 
authority in this respect in so far as it is predicated upon his actual authority to 
accept insurance and issue policies. Continental Ins. Co. v. Schulman, 140 Tenn. 
481, 205 S. W. 315: McQuaid v. Aetna Ins. Co., 226 Mass. 281, 285, 115 N. E. 428; 
Park & Pollard Co. v. Agricultural Ins. Co., 238 Mass. 187, 130 N. E. 208; Dresser 
& Son, Inc.,.v. Allemannia F. Ins. Co., 101 Conn. 626, 642, 643, 126 A. 912. See, 
also, Struzewski v. Farmers’ F. Ins. Co., 226 N. Y. 338, 123 N. E. 661. 


[3] If it be contended that, by reason of the custom or practice of the fire 
insurance business, or of his principal, an agent has an apparent authority 
broader than this, to sustain the contention it is necessary to prove a well- 
established custom or practice of fire insurance companies generally in that local- 
ity, or of the agent’s principal in particular, under which agents are permitted 
to make oral contracts of insurance which may not reasonably be said to fall 
within the limits above mentioned. This has not been proven in this case; and, as 
Mears had no actual authority to make any kind of a contract of insurance with 
the plaintiffs, the greatest effect that any oral contract of insurance which he 
may have made with them when they applied for insurance was to insure them 
against loss for a temporary period not exceeding what was a reasonable time 
within which to issue and deliver to them a formal written policy. 


[41 It is difficult to define with precision what is a reasonable time within 
which to prepare, or procure, and deliver a written policy; but the basic element 
of it is the time reasonably necessary in the ordinary course of business for a 
reasonably prudent and diligent agent to accomplish the issuance and delivery of 
a written policy under all the facts and circumstances of the immediate case. To 
this may, and should, be added such time as may be reasonably required to take 
care of delays which may not improbably occur due to the exigencies of business 
and delays due to the fact that men are sometimes dilatory in their attention to 
business matters; and there may be added also a short period of grace, for the 
applicant is entitled to some latitude in this matter. But where it is contended 
that, in the sense this expression is here used, a reasonable time within which to 
prepare or procure, and deliver a written policy extends into months rather than 
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days, the justification of the contention must be found in the basic time element 
above mentioned. It cannot be sustained on the basis of the time allowances 
mentioned. 

[5] Applying these principles, the evidence in this case is insufficient to sup- 
port a finding that a reasonable time within which to issue and deliver a written 
policy in this case exceeded thirty days from the date of the application there- 
for; and, indeed, it would be an exceptional case in which the peculiar facts and 
circumstances of the case could reasonably be said to operate to extend it 
beyond thirty days from the date of the application. 

[6] The conversations which Edgar Kellam had with Mears in January and 
May, 1930, did not operate to increase his apparent authority. On the contrary, 
they operated to restrict it, for they put the plaintiffs on notice that he had no 
authority to accept their application and issue them the policy for which they had 
applied. In neither conversation did he purport to make a new contract .of insur- 
ance with them. In both of them his representations to them that they were insured 
related to whatever contract had been theretofore made. Whatever may have been 
his apparent authority at the times of these conversations to bind his principal by 
representations that the former oral contract was still in force, and as to the 
length of time for which it would thereafter remain in force, it was no greater 
than his then apparent authority to make an oral contract of insurance with them. 
It is needless, therefore, to discuss or define with precision the actual effect of 
these conversations, for in no event did he have apparent authority at the time of 
either of them to revive, or extend the duration of, the prior oral contract for a 
longer time thereafter than was a reasonable time within which to have the com- 
pany consider their application and either issue them a written policy or refuse 
the risk. 


The fire did not occur until August 6, 1930, when more than a reasonable time 
within which to have the company consider their application, and either accept it 
and issue them a written policy or reject it, had elapsed since even the last con- 
versation. Therefore, any valid oral contract of insurance which Mears could 
have made with them for the insurance of this property had expired before the 
fire occurred. 


[7] What has been said above has been said without reference to the Virginia 
statutes providing for the supervision and regulation of fire insurance companies 
and the Virginia statute, chapter 256, Acts 1928, prescribing a standard form. of 
fire insurance contract or policy and requiring the use thereof. But it is re-enforced 
and fortified by the public policy bespoken by these supervisory and regulatory sta- 
tutes; and we are of opinion that whatever oral contract of insurance Mears may 
have made, or have attempted to make, with the plaintiffs was rendered ineffective 
and unenforceable at the time of this fire by the provisions of the Virginia Stand- 
ard Policy Act. 

[8] Sections 4178 and 4180, Code Va. 1919, as amended by Acts 1920, p. 22, c. 
20, provide for the examination of the financial affairs and condition of insurance 
companies by the Bureau of Insurance of the State Corporation Commission, and 
the suspension or revocation of the license to do business of any such company 
which is financially unsound. Section 4229 requires all insurance companies doing 
business in the state to make an annual report of their financial condition. Section 
4311 provides that in making its annual report a fire insurance company shall de- 
termine its total liability upon its risks then in force by setting up certain per- 
centages of the whole premium charge on some of such risks and of the unearned 
premium charged on others of such risks; and that the same method shall be used 
in determining the financial condition of a company when an examination is made 
by the Bureau of Insurance. Chapter 433, Acts 1928, p. 1115, c. 433, provides for 
the regulation of the rates of fire insurance companies by the State Corporation 
Commission, in the performance of which duty it is necessary to ascertain the ag- 
gregate liability of the several companies on their outstanding unexpired contracts 
of insurance. The last-mentioned act also forbids fire insurance companies to make 
discriminations, and empowers the State Corporation Commission to remove them 
if they are made. These statutes are predicated upon the assumption that insurance 
contracts will be in writing and that accurate records will be kept thereof; and it 
is essential to their due execution that the companies shall not make and that their 
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agents shall not be authorized to make oral contracts to any greater extent or for 
any greater length of time than is reasonably required by the exigencies of the 
business with reasonable convenience to the public. 

Therefore, where there are such statutory provisions for the supervision and 
regulation of fire insurance companies, public. policy requires that the contract li- 
abilities of fire insurance companies shall not be left to the uncertainties and ob- 
scurities of parol testimony for any length of time beyond that which the exigencies 
of business make reasonably necessary, and that their contracts, except such as are 
made for a very short period, or for some temporary purpose incidental to the is- 
suance of a written policy, shall be in writing. McQuaid v. A&tna Ins. Co., 226 
Mass. 281, 285, 115 N. E. 428; Dresser & Son, Inc., v. Allemannia F. Ins. Co., 101 
Conn. 626, 642, 643, 126 A. 912. See, also, Continental Ins. Co. v. Schulman, 140 
Tenn. 481, 205 S. W. 315, and Struzewski v. Farmers’ F. Ins. Co., 226 N. Y. 338, 
123 N. E. 661. 

The General Assembly of Virginia has made statutory these requirements of 
public policy. Chapter 256, Acts 19287 after having established the New York form 
“of a contract or policy of fire insurance” as the standard form for use in Vir- 
ginia, then makes the following provisions in section 1 thereof: 

“Section 1. * * * After July first, nineteen hundred and twenty-eight, no fire 
insurance corporation, company and other insurer, its officers or agents, shall make, 
issue or deliver for use any fire insurance policy or the renewal of any such policy 
on property in this State, other than such as shall conform in all particulars as to 
blanks, size of type, context, provisions, agreements and conditions with such print- 
ed blank form of contract or policy; and no other or different provision, agree- 
ment, condition or clause shall be in any manner made a part of such contract or 
policy or endorsed thereon or added thereto, or delivered therewith, except as 
follows, to-wit: * * * [Paragraphs numbered first to fifth are here omitted.] 

“Sixth. Contracts for temporary insurance may be made for a period not ex- 
ceeding thirty days, which shall be deemed to include all of the provisions of the 
standard policy with such agreements and riders in writing added thereto as may 
be necessary to effect valid insurance of the described property, and such other 
agreements not inconsistent with, or a waiver of any condition or provision of the 
standard policy, as may be expressed in such contract, except that the cancellation 
clause of the standard policy shall be superseded by the provisions of any such 
temporary contract regulating cancellation or termination of insurance, thereunder, 
and except that where any such contract for temporary insurance shall specify the 
hour of the day when liability shall commence, such statement of time shall super- 
sede the provisions of such standard fire insurance policy to the contrary, and such 
statement shall be deemed to refer to standard time at the place of loss or damage.” 

When this act is read in the light of the above-cited statutes providing for the 
supervision and regulation of fire insurance companies, it provides by implication 
that all oral contracts of insurance shall be void and unenforceable, except such as 
fall within the provisions of the sixth paragraph of section 1, which provides for 
“contracts for temporary insurance * * * made for a period not exceeding thirty 
days.” Salquist v. Oregon Fire Relief Ass’n, 100 Or. 416, 197 P. 312; Pralle v. 
Metropolitan L. Ins. Co., 346 Ill. 58, 178 N. E. 371, affirming 252 Ill. App. 460; 
Munhall v. Travelers Ins. Co., 300 Pa. 327, 333, 150 A. 645; Schilbrch v. Inter- 
Ocean Cas. Co.,* 180 Wis. 120, 192 N. W. 456. See, also, Continental Ins. Co. v. 
Schulman, 140 Tenn. 481, 494, 205 S. W. 315. 

Under this statute any valid oral contract of insurance which Mears could have 
made with the defendants was limited to a term not exceeding thirty days; and 
under any view which can be taken of this case had expired long before the fire. 

The following cases are sometimes cited as authority for the statement that the 
enactment of a statute establishing a standard form of fire insurance contract or 
policy and requiring its use in all cases does not by implication render oral con- 


1 Section 8 of this act was amended by Acts 1930, p. 758, c. 324, but the amendment does 
not affect the subject here under discussion. 


2 But see Milwaukee Bedding Co. v. Graebner, 182 Wis. 171, 196 N. W. 533, a fire insur- 
ance case in which, in the absence of a provision similar to paragraph 6 of the Virginia Act 
(Acts 1928, p. 765, c. 256), the court held that the Wisconsin act providing for a standard 
form of policy did not render void a temporary oral contract of insurance which is made for 
some purpose incident to the issuance of a written policy. 
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tracts of insurance void and unenforceable: Lea & Adcock v. Atlantic Ins. Co., 168 
N. C. 478, 84 S. E. 813; Republic Ins. Co. v. Poole (Tex. Civ. App.) 257 S. W. 
624; Milwaukee Bedding Co. v. Graebner, 182 Wis. 171, 196 N. W. 533; Kidder v. 
Hartford Acc. & Ind. Co., 126 Wash. 478, 480, 218 P. 220, 221; National Lib. Ins. 
Co. v. Milligan (C. C. A.) 10 F.(2d) 483 (a case decided under the laws of the 
State of Washington) ; Hicks v. British Amer. Assur. Co., 162 N. Y. 284, 56 N. E. 
743, 48 L. R. A. 424. 

But in each of these cases the statute under consideration was materially differ- 
ent from the Virginia statute, chapter 256, Acts 1928. In none of them did the 
statute under consideration contain a provision similar to paragraph 6 of section 1 
of the Virginia Act above quoted; and in North Carolina, Texas, and Wisconsin 
the statute, after imposing a penalty on any insurer or agent making a contract of 
insurance in violation thereof, expressly provided that a policy issued in violation 
of the statute should, nevertheless, be binding upon the company issuing it. Code 
N. C. 1927, §§ 6436, 6439; Rev. Stat. of Wis. 1898, §§ 1941—42, 1941—43, and 1941— 
65; Rev. Stat. of Tex. arts. 4876—4904, particularly article 4896; Laws of Wash. 
1911, c. 49, p. 264, §§ 187-191. 

The following cases also are sometimes cited in support of the same statement : 
Goodhue v. Hartford F. Ins. Co., 175 Mass. 187, 191, 55 N. E. 1039, 1041; De Ce- 
sare v. Metropolitan L. Ins. Co. (Mass.) 180 N. E. 154: Robertson v. Burstein, 104 
N. J. Law, 218, 141 A. 92. However, what was really decided in these cases was. 
that a statute prescribing and requiring the use of a standard form of policy, but 
containing no provision similar to that of the Virginia statute with reference to 
temporary contracts, did not prohibit or render void and unenforceable a tempo- 
rary oral contract made for a purpose incident to the issuance of a formal written 
policy. Also upon examination of Milwaukee Bedding Co. v. Graebner, 182 Wis. 
171, 196 N. W. 533, 538, supra, it will be seen that temporary oral contracts incident 
to the issuance of formal written policies were what the court had in mind in what. 
is said in that case. 

In Chambers v. Home Mut. Ins. Ass’n (Iowa) 242 N. W. 30, 33, 34, though the 
court seems to treat it as settled that a temporary oral contract made as a pre- 
liminary to the issuance of a written policy of insurance is valid, it says: “Whether 
there can be oral insurance for a term, as distinguished from a preliminary period 
before the issuance of the policy, under the present statute requiring written pol- 
icies, we do not now decide.” 

For the reasons stated the judgment of the trial court will be reversed, and 
judgment here entered for the defendant in error. 

Reversed. 

Hudgins, J., concurs in result. 

Browning, J. (dissents). 
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NICHOLSON TRANSIT CO. v. — UNIVERSAL S. S. CO. 
No. 5951. 
Circuit Court of Appeals, Sixth Circuit. June 27, 1932. 
60 Federal Reporter (2d) 90. 
1. INSURANCE. 


While insurers, paying value of stranded vessel abandoned to them, are sub- 
rogated to insured’s rights against charterer, they can assert no more than insured 
might have claimed. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

7. INSURANCE. 

Any doubt as to agreement between owner and charterer, in which owner 
owned half interest, respecting liability for repairs, must be resolved against 
interpretation absolving underwriters from ultimate liability because of subroga- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Michigan; Arthur J. Tuttle, Judge. 

In Admiralty. Libel by the Nicholson Transit Company against the Nicholson 


Universal Steamship Company. From a decree of dismissal [43 F.(2d) 427], 
libelant appeals. 
Affirmed. 


H. N. Longley, of New York City (Cleveland Thurber, of Detroit, Mich,, 
Martin Detels, of New York City, Edward S. Reid, Jr., and Miller, Canfield, 
Paddock & Stone, all of Detroit, Mich., and Bingham, Englar, Jones & Houston, 
of New York City, on the brief), for appellant. 

Carl V. Essery, of Detroit, Mich. (Warren, Hill & Hamblen, Sherwin A. 
Hill, and Austin Fleming, all of Detroit, Mich., on the brief), for appellee. 

Before Hickenlooper, Mack, and Simons, Circuit Judges. 

Mack, Circuit Judge. 

Libelant-appellant chartered three steamships, including the City of Bangor, 
to respondent-appellee, a corporation; libelant owned one-half of the stock and 
had one-half of the directors of this operating company. While respondent 
covenanted to “pay all costs of operation, care and maintenance of said Steamers 
of every kind and description * * * including repairs and upkeep,” the same 
paragraph provided that “Any items of repairs paid by the Charterer and for 
which said Owner receives reimbursement from its underwriters will be repaid to 
said Charterer when and as received.” Respondent further agreed “to procure and 
pay for full marine as well as fire P. I. and disbursements insurance” covering 
the steamers and their owner “to be in form and amount satisfactory to the owner 
and run to the owner”; and further to “return said Steamers to said Owner 
* * * in like good order and condition as when taken, ordinary wear and tear 
excepted.” In case of total loss, the charter was to end as of the date of such 


loss as to such vessel and charterer was to be relieved from payment of further 
charter money. 


Respondent procured the insurance and paid $10,000 premiums; the insured 
therein was libelant; the loss clause provided for payment to insured and to a 
named mortgagee under a bond issue. The City of Bangor stranded on the final 
day of the period of hire; she was found a constructive total loss and abandoned 
to her underwriters, which paid in full under the policies, a sum of $350,000, 
stipulated to be not less than the value of the vessel, by checks to the order of 
insured and the mortgagee. The original bond issue of $125,000 had therefore 
been reduced to $105,000. The wreck was sold for $5,250 by the underwriters, at 
whose request libelant gave a bill of sale to the purchaser. 

The libel was filed in the name of the insured, but concededly by and on 
behalf of certain of the underwriters. Respondent pleaded that it was entitled to 
the benefit of the insurance. From a decree dismissing the libel, the present appeal 
has been prosecuted. 

[1] While insurers are subrogated to the rights of the insured, the issues are 





Mar.] Nicholson Transit Co. v. Nicholson Universal S. S. Co. 1363 


unaffected thereby. The underwriters’ rights are purely derivative; they may assert 
all that but no more than libelant might have claimed. 

(2, 3] The libel alleges delivery of the City of Bangor and failure to rede- 
liver, in violation of the express provision of the charter party. This provision, 
however, in and of itself is interpreted to embody only‘the obligation which would 
have arisen in the absence of express agreement; it does not therefore impose on 
the charterer liability regardless of negligence. Mulvaney v. King Paint Mgf. Co., 
256 F. 612 (C. C. A. 2d, 1919); see Learned Hand, J., dissenting, Shamrock 
Towing Co. v. City of New York, 32 F.(2d): 684, 686 (C. C. A. 2d, 1929); cf. 
Hildebrandt v. Flower Lighterage Co., 277 F. 436 (D. C. S. D. N. Y. 1919), 
affirmed 277 F. 438 (C. C. A. 2d, 1921). The faliure to redeliver in good condition 
ordinarily compels the bailee to go forward with some proof that would refute 
the implication of negligence; here no evidence to explain the disaster was intro- 
duced by respondent. 

[4-6] This provision of the charter party may not, however, be isolated; the 
agreement must be looked at in its entirety for the respective rights and duties 
of the parties. It is on other provisions that respondent grounds its defense. 
Plainly the word “repairs” in the two sentences above quoted, the one requiring 
repayment to charterer if reimbursements are received therefor by owner from 
underwriters, the other requiring charterer to make the repairs, should be con- 
strued identically. Respondent contends that its obligations cover rebuilding in 
the event at least of a constructive total loss; libelant would restrict their scope 
to repairs for partial destruction, conceding that perhaps a 50 per cent. loss 
would come within the obligations, but denying this in case of a constructive 
total loss—i. e., when the cost of salving and repairs would exceed 75 per cent. 
of the hull insurance. We can see no reasonable basis to distinguish this agree- 
ment to pay “all costs of * * * maintenance including * * * repairs” from the 
promise to “keep * * * in repair” in Sun Printing & Publishing Association v. 
Moore (1902) 183 U. S. 642, 655, 22 S. Ct. 240, 46 L. Ed. 366. A covenant in 
terms to repair imports a duty to restore in case of total destruction. Sun Case, 
supra; Dermott v. Jones (1864) 2 Wall. 1, 17 L. Ed. 762. Libelant’s argument 
that a limiting significance be given to “items of repairs” as against the 
allegedly more inclusive phrase “keep in repair,” is met by the above-stated 
concession in the case of a 50 per cent. loss; we find no reasonable basis for 
distinguishing a 50 per cent. from a 75 per cent. (constructive total) or even a 
higher loss. Nor does the mortgage provision, urged by libelant, that insurance 
moneys received for partial damage are to be applied to restoration while those 
for total destruction are to be applied first to the reduction of outstanding bonds, 
affect the situation. It determines only the rights and obligations of mortgagee 
and libelant inter sese; even assuming respondent’s actual or constructive notice 
thereof, it clearly has no bearing on the interpretation of the charter party 
to which mortgagee was not -a party. Moreover, there is no inconsistency 
between this provision and the charter party if, as we hold, respondent’s obliga- 
tion to repair and its right to reimbursement for such repairs to the extent of 
insurance money received by libelant, covers the case of total loss. While the 
moneys paid by the insurance company must in that event be applied first to the 
cancellation of the mortgage, libelant’s obligation of reimbursement is not thereby 
diminished. That obligation remains in full force, if and to the extent that it 
receives the insurance money directly, or indirectly through payment of its debt 
to the bondholders, pursuant to the loss clause and the mortgage provisions. 
The situation would be different if the insurance companies should be insolvent; 
while respondent’s obligation to repair, whether the loss were partial or total, 
would remain unimpaired, its right to remibursement therefor would be limited 
to the amount actually recovered from the insurance companies. No such case 
is here presented. 


[7, 8] Moreover, we agree with the views expressed by the District Judge, 
that, in view of libelant’s half interest in respondent, any doubt as to their 
agreement must be resolved against an interpretation that would result in 
absolving the underwriters from ultimate liability because of subrogation and 
throwing the loss on the parties. The relationship of the parties to a contract 
at the time of its execution is always material to its interpretation. In re Tide- 
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water Coal Exchange, 292 F. 225 (D. C. S. D. N. Y. 1923), affirmed 296 F. 701 
(C. C. A. 2d, 1924); Corbett v. Winston Elkhorn Coal Co., 296 F. 577 (C. C. A. 
6th, 1924). No disregard of the corporate fiction is involved in recognizing the 
pecuniary interest of a large stockholder in the losses of the corporation. 

Finally, a supplementary indication that respondent was to enjoy the benefit 
of the insurance is found in its undertaking to pay the premiums. Brice & Sons 
v. Christiani & Nielsen, 30 Lloyd’s List L. R. 177 (King’s Bench, 1928), quoted 
from with approval in Newport News Shipbuilding & Drydock Co. v. United 
States, 34 F.(2d) 100, 107 (C.-C. A. 4th, 1929). White v. Upper Hudson 
Stone Co., 248 F. 893 (C. C. A. 2d, 1917), is distinguishable in two vital respects. 
In that case, the charterer paid only for insurance additional to that procured by 
the owner and paid for it for the privilege of taking the vessel outside of 
designated limits within which alone the insurance bought by the owner was 
operative. Moreover, it was therein sought to make the provision with regard 
to premium payment the sole and not merely an additional basis for allowing 
the charterer the benefit of the insurance. 

Judgment affirmed. 


CONNECTICUT FIRE INS. CO. v. LAKE TRANSFER 
CORPORATION et al. No. 12303. 
District Court, E. D. New York. July 12, 1932. 
60 Federal Reporter (2d) 172. 
1. INSURANCE. 


Evidence in suit for loss resulting from consignee’s rejection of barge load of 
sulphur held to show that cargoes previously delivered were contaminated by iron 
ore because of impleaded respondent’s negligence in transferring them to other 
barges. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

2. INSURANCE. : 

Consignee of sulphur, contaminated with iron ore because of negligence in 
transferring cargoes to other barges at iron ore dock, held justified in rejecting 
barge subsequently loaded thereat. 

(For other cases, see Insurance, Dec. Dig. § 413.) 


In Admiralty. Libel by the Connecticut Fire Insurance Company against the 
Lake Transfer Corporation, in which the Hanna Furnace Corporation was im- 
pleaded as a respondent. 

Decree for libelant against both respondents. 

Purdy & Purdy, of New York City (Edmund F. Lamb, of New York City, of 
counsel), for libelant. 

Robert M. McCormick, of New York City, and Burke & Desmond, of Buffalo, 
N. Y. (Charles S. Desmond, of Buffalo, N. Y., of counsel), for respondent Lake 
Transfer Corporation. 

Duncan & Mount, of New York City, and Slee, O’Brian, Hellings & Ulsh, of 
Buffalo, N. Y. (Dana B. Hellings, of Buffalo, N. Y., of counsel), foz respondent 
Hanna Furnace Corporation. 

Gaston, District Judge. 


This libel was brought by the Connecticut Fire Insurance Company, as assignee 
of a right of action of the Seaboard Great Lakes Corporation, resulting from a loss 
which the latter Corporation sustained by virtue of the refusal of the Niagara 
Sprayer & Chemical Company, the consignee of a certain shipment of sulphur, to 
accept a certain bargeload forming part of said shipment. 

The Freeport Sulphur Company contracted with the Seaboard Great Lakes 
Corporation for the transportation of the shipment of sulphur in question. The 
sulphur was then loaded at New York on seven barges of the Seaboard Great Lakes 
Corporation, for delivery to the Niagara Sprayer & Chemical Company at Middle- 
port, N. Y. Four of these barges carried their loads directly to Middleport. No 
difficulties were encountered during the process of unloading, and the cargo was 
delivered sound. 

Three of the barges, the E. A. Leach, Nonesuch, and G. L. No. 30, were of a 
type which when light would have been unable to clear the bridges on New York 





Mar.] Connecticut Fire Ins. Co. v. Lake Transfer Corporation et al. 1365 


State Barge Canal. In consequence, these barges carried their cargoes first to 
Buffalo. At that point it was necessary to transfer the cargoes to other barges. 

Accordingly, the Seaboard Great Lakes Corporation employed the Lake Trans- 
fer Corporation to effect the shift of cargo. The latter company in turn en- 
gaged the Hanna Furance Corporation, the impleaded respondent, to make the 
transfers of the cargo from the three barges referred to, to other barges. The 
work of unloading and loading was undertaken by the Hanna Furance Company 
at its ore dock at Buffalo. 

The cargo from the E. A. Leach was transferred on September 5, 1930, to 
the Pelham, which had come to Buffalo after unloading at Middleport. The 
Pelham was then taken to Middleport and unloaded on the 6th and 7th of 
September, 1930. The cargo on the Nonesuch was transferred on September 6, 
1930, to the barge Spillway, which was also taken to Middleport, and arrived there 
on September 8, 1930. 

As the sulphur, which was unloaded from the Pelham and the Spillway 
carrying the cargoes formerly of the E. A. Leach and the Nonesuch, was put 
through the unloading equipment and conveyor system of the Niagara Sprayer 
& Chemical Company, fires broke out, particularly in that part of the equipment 
known as the “crusher.” Investigation disclosed the presence of pieces of iron 
or iron ore in the sulphur. On September 10th a fire of considerable dimensions 
developed which carried to the warehouse and destroyed a considerable part of 
the warehouse conveyor system and a large portion of sulphur which had been 
stored in the warehouse. 

After this, as appears from the depositions taken at Buffalo, the consignee 
notified the shipper on September 11, 1930, that, because of the contamination of 
the two prior cargoes, it was compelled to reject the cargo of the barge G. L. 
No. 30. At that time the cargo on the G. L. No. 30 was in process of trans- 
fer to the barge Pelham at the Hanna dock. 

The first question to be considered is whether the consignee as a matter of 
law had the right to refuse the delivery of the balance of the cargo being trans- 
ferred at the Hanna dock. 

The contract of sale from the Freeport Sulphur Company, though not offered 
in evidence so far as I can ascertain, provided for the purchase of sulphur by 
the Niagara Spra¥er & Chemical Company on a consignment basis, whereby 
the seller was to deliver to the consignee the sulphur to be stored in the con- 
signee’s warehouses at Middleport, and the consignee was to pay monthly for 
such amounts thereof as it used. 

McDonald, the purchasing agent and credit manager of the Niagara Sprayer 
& Chemical Company, said: “The ordinary custom is for the Freeport Sulphur 
Company to call us on the telephone in advance of the arrival of the ship in 
New York, and learn how much tonnage we could take care of conveniently at 
that time; and they asked premission at this time to ship us approximately 3,500 
long tons, and we gave it to them.” 

Further: “The contract provided that all sulphur delivered at Middleport 
must eventually be purchased by the Niagara Sprayer & Chemical Company, in 
this way; that we report, on the fifth day of the following month, all consump- 
tion of the preceding month; and we are billed for that consumption. These 
contracts are annual in their term. In case a new contract was not entered into 
with the Freeport Sulphur Company, the stocks then on hand, on a consignment 
basis, would be immediately billed to the Niagara Sprayer & Chemical Company. 
If a new contract was entered into, we then reported again.” 


[1] I find as a fact that the two cargoes delivered at Middleport on the 
Barges Pelham and Spillway on or about September 8, 1930, were in fact con- 
taminated owing to the negligence of the respondent Hanna Furnace Corpora- 
tion. The presence of the contaminating iron ore can be explained in no other 
way. 

The sulphur originally had been laden in the Freeport Sulphur No. 5 at 
seaboard in Texas. The cars which were used in transportation had been those 
exclusively used for sulphur cargoes. Prior to the loading of the sulphur into 
the barges at New York, the barges had all been thoroughly inspected. Further 
testimony shows that the hatches on the barges Nonesuch and G. L. No. 30 
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were covered at New York as soon as the barges were loaded. So that there is 
no reason to believe that, when the cargo left on the barges from the port of 
New York for Middleport, it was in any degree contaminated or that it became 
contaminated in transportation to Buffalo. 

On the other hand, the presence of the iron ore is readily accounted for, 
when it is borne in mind that the Hanna Furnace Corporation is a manufacturer 
of pig iron, and stores at its plant and dock quantities of iron ore. It is en- 
tirely likely that the clam scoop which was used on that dock in transferring the 
sulphur to the Pelham and the Spillway had particles of ore which were de- 
posited with the sulphur in the act of unloading and loading. Piles of iron ore 
were lying on the Hanna dock at the time of the loading operations. It is 
significant that the cargoes in the four barges which went directly from New 
York to Middleport were found to be in sound condition on delivery. 

[2] In the circumstances, it would have been hazardous on the part of the 
consignee to accept delivery of any more of the cargo which had been transferred 
at the Hanna dock; and, as a matter of law, the consignee was within its rights 
in rejecting further deliveries of the total consignment. 

Almost a similar situation was the subject of controversy in McDonald y, 
Kansas City Bolt & Nut Co. (C. C. A.) 149 F. 360, 363, 8 L. R. A. (N. S.) 1110, 
and Judge Sanborn there said: “Counsel insist, however, that the purchaser had 
the right to refuse to take the articles in the last four car loads regardless of 
their presumptive character, because the goods furnished by the plaintiff in its 
first deliveries were not in accordance with the terms of the contract, and in 
support of this proposition they cite Norrington v. Wright, 115 U. S. 188, 205, 
6 S. Ct. 12, 29 L. Ed. 366; King Philip Mills v. Slater, 12 R. I. 82, 34 Am. Rep. 
603; Cleveland Rolling Mill Co. v. Rhodes, 121 U. S. 255, 7 S. Ct. 882, 30 L. Ed. 
920; Pope v. Allis, 115 U. S. 363, 371, 372, 6 S. Ct. 69, 29 L. Ed. 393; Husted v. 
Craig, 36 N. Y. 221; Campbell Printing Press & Mfg. Co. v. Marsh, 20 Colo. 22, 
36 P. 799; Filley v. Pope, 115 U. S. 213, 219, 220, 6 S. Ct. 19, 29 L. Ed. 372; 
National Surety Co. v. Long, 125 F. 887, 60 C. C. A. 623, and other cases of like 
character. The decisions in these cases hold that, where the vender is required 
by an entire contract, as the case at bar, to make successive deliveries of the 
articles sold, and the first deliveries fail to comply with the terms of the agree- 
ment either in the quality or quantity of the goods or in the times or places of 
delivery, the vendee by prompt notice of his refusal to further perform upon the 
discovery of the failure may relieve himself from liability for subsequent deliver- 
ies. This, however, is not his only remedy. He has the option, upon the discovery 
of the seller’s default, to refuse to receive and pay for further deliveries, and 
thus to terminate the contract, or to permit its performance to proceed, and to rely 
upon his damages for the vendor’s breach.” 

This passage is quoted with approval in Roxford Knitting Co. v. Hamilton 
Mfg. Co. (C. C. A.) 205 F. 842. 

[3] What damages resulted from the justified rejection will have to await 
the report of the commissioner to be appointed. The proof shows that the libel- 
ant stands in the shoes of the Seaboard Great Lakes Corporation, which in turn 
was under obligation to the seller to deliver the cargo sound. ‘The negligence 
involved in the transporation seems to have been wholly that of the Hanna 
Furnace Corporation, respondent impleaded, though the Lake Transfer Corpora- 
tion, entirely familiar with the nature of the business of the Hanna Furnace 
Corporation and the condition of its plant, cannot escape responsibility. 

The libel is sustained as against both parties, and the libelant may have a 
decree. 

If this opinion is not in sufficient compliance with the rule requiring findings 
of fact and conclusions of law, submit findings of fact and conclusions of law in 
accordance therewith. 
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MARYLAND CASUALTY CO. v. HARRIS. No. 4777. 
Circuit Court of Appeals, Third Circuit. Aug. 4, 1932. 
60 Federal Reporter (2d) 810. 
1. INSURANCE. 


Insurer’s failure to request autopsy before interment did not preclude it 
setting up as defense refusal to consent to autopsy. 

The facts disclosed that over three weeks elapsed after interment be- 
fore insurer knew of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

2. INSURANCE. 

In action on accident policy, whether insurer’s request for autopsy was made 
within reasonable time held, under evidence, for jury. 

The facts disclosed that alleged accidental death from sunstroke oc- 
curred on June 5, that notice of death was mailed to insurer July 1, and 
that demand for autopsy was made on July 7. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; F. P. Schoonmaker, Judge. 

Action by I. Russell Harris against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed with a venire de novo. 

Robert A. Applegate, and Rose & Ejichenauer, all of Pittsburgh, Pa., for ap- 
pellant. 

Burtt Harris, of Pittsburgh, Pa., for appellee. 

Before Woolley, Davis, and Thompson, Circuit Judges. 

Tuompson, Circuit Judge. eae 

_ This is an appeal from a judgment entered upon a verdict in a suit in as- 
sumpsit brought by the beneficiary on a policy of accident insurance. The policy 
contained the following pertinent provisions: ; 

“The Company does hereby insure Hiram Harris * * * against bodily in- 
juries effected solely through external, violent and accidental means, that inde- 
pendently of all other causes results in death or the disabilities set forth. 

“Special Payments. 

“Not otherwise covered under the insuring clause of the policy. : 

“1, If sunstroke, freezing or hydrophobia, caused by external, violent and 
accidental means, or the involuntary or unconscious inhalation of gas or other 
poisonous vapors, shall result in the death of the Insured within ninety days 
from the date of the accident or accidental exposure, independently of all other 
causes, the Company will pay the beneficiary hereinafter named the principal 
sum originally named herein. 

“This policy is issued to and accepted by the insured subject to the following 
provisions and agreements: * * * 

“2. Written notice as early as may be reasonably possible must be given the 
Company at Baltimore, Md., of any accident and injury for which a claim is to 
be made, with full particulars thereof, and full name and address of the insured. 
Affirmative proof of death by external, violent and accidental means, or of loss 
of limb or sight, or of duration of disability must also be furnished to the 
Company within two months from the time of death, or of loss of limb or of 
sight, or of the termination of disability. * * * 


“4. Any medical adviser of the Company shall be allowed to examine the 
person or body of the insured as often as he may require in respect to the alleged 
injury or cause of death: and also have the right and opportunity to make an au- 
topsy in case of death. In case of an autopsy, the Company shall have due no- 
tice and opportunity for its medical examiner to be present and participate therein.” 

The insured died on Tune 5, 1930, while playing golf. His body was interred 
on June 7, 1930. There was testimony that the insured’s death was caused by 
sunstroke. 

The defendant was first notified of the death of the insured by a letter from 
the plaintiff's attorney dated July 1, 1930. On July 7, 1930, the defendant, through 
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its adjuster, demanded an autopsy. The plaintiff refused this demand, alleging 
that he had no right or power to authorize an autopsy, and that the insured had 
been ‘buried since June 7, 1930. On August 26, 1930, the defendant mailed biank 
proofs of death to the plaintiff's attorney in response to a request made by the 
latter on August 4, 1930, and stated in its letter that the refusal to permit an au- 
topsy to determine the cause of the death of the insured vitiated any claim under 
the policy. The proofs of death, duly executed, were returned to the defendant 
on or about September 11, 1930. 

The defendant refused payment, and set up as a defense that the plaintiff 
had refused to consent to an autopsy, as required by paragraph 4 of the policy. 
Another defense was that the beneficiary had failed to comply with the provision 
requiring the filing of affirmative proofs of death by “external, violent and acci- 
dental means,” in that the proofs were filed subsequent to the two-month period 
required by the policy, and were not such as to show death by accidental means. 

The trial judge submitted to the jury for its determination the sole question 
whether the death was due to sunstroke. He instructed the jury that, if it were, 
the plaintiff would be entitled to recover. He held as a matter of law that the 
demand for an autopsy constituted a waiver of the provision requiring affirmative 
proofs of death by accidental means, and that the refusal to consent to an autopsy 
was not a defense because the demand was delayed until after the burial. 

[1] The provision in the policy for an autopsy is for the purpose of enabling 
the insurer to determine whether the cause of death, asserted by the beneficiary, 
is within the terms of the policy. Here we have a delay from June 5, when the 
death occurred, to July 1, before notice of death was mailed to the insurer. The 
demand for an autopsy was made on July 7, within a few days of the receipt of 
the notice. The question whether the demand was made within a reasonable time 
must be determined upon consideration of all the circumstances in the case. Un- 
der the facts shown and not disputed, the insurer could not be required to request 
an autopsy before interment, for the reason that over three weeks had elapsed af- 
ter interment before it had knowledge of the death of the insured. 

[2] We are of the opinion that there. was no way to determine, except by 
the finding of the jury, whether the request was made within a reasonable time; 
that being a question of fact under all the circumstances. It was for the jury to 
determine the question whether the request was reasonably and seasonably made. 
In this conclusion we are in accord with the rulings of the Circuit Court of Ap- 
peals for the Eighth Circuit in General Acc., Fire & Life Assur. Corporation v. 
Savage, 35 F.(2d) 587, and Standard Acc. Ins. Co. v. Rossi, 35 F.(2d) 667. 

Since there was an honest dispute as to the probable cause of the death of 
the insured, and there was testimony that an autopsy would determine whether 
the insured died from sunstroke, we are of the opinion that the trial judge should 
have submitted to the jury the question whether the autopsy had been demanded 
within a reasonable time. We conclude that the judgment must be reversed, with 
direction for a new trial. 

Judgment reversed with a venire de novo. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. ROLAND. No. 22018. 
Court of Appeals of Georgia, Division No. 2. July 29, 1932. 
165 Southeastern Reporter 293. 


1. INSURANCE. 

Automobile truck held “autcmobile” within policy covering injury to insured 
hy accident to motor-driven “automobile.” : 

The term “automobile” is the general name which has been adopted 

by popular use and approval, for all forms of self-propelling vehicles for 

use on highways and streets for general freight and passenger service. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

Passenger’s death from fatal injuries incurred, when automobile skidded, 
throwing passenger to pavement, held within policy covering injury by “accident 
to automobile.” 

The word “accident,” in its most commonly accepted meaning, denotes 
an event that takes place without one’s foresight or expectation; an 
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event which proceeds from an unknown cause; or an unusual effect of a 
known cause, and therefore not expected. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 
That truck tires were burned black from skidding held “external or visible 
evidence on vehicle of accident” within automobile accident policy provision. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
4. INSURANCE. 
Insured’s employer’s truck held within policy covering death by accident to 
any private automobile in which insured is riding. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
5. INSURANCE. 
Verdict allowing recovery against insurer of $150 for attorney’s fees, amount 
of policy being $1,000, held sustainable, under facts. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Suit by M. L. Roland against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, defendant’s certiorari was overruled, and 
defendant brings error. 

Affirmed. 

Carl B. Copeland, of Atlanta, for plaintiff in error. 

Parham & Simpson and H. W. McLarty, all of Atlanta, for defendant in 
error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

[1] 1. The term “automobile” is the general name which has been adopted 
by popular use and approval, for all forms of self-propelling vehicles for use 
on highways and streets for general freight and passenger service. An auto- 
mobile truck comes within the general acceptation of the term “automobile.” 
6 C. J. 867; Carter v. State, 12 Ga. App. 430, 436, 78 S. E. 205; Bonds v. State, 
16 Ga. App. 401, 404, 85 S. E. 629. An automobile truck is an automobile within 
the meaning of a policy of insurance providing for indemnification in case of 
injury to the insured “by any accident to any * * * automobile * * * which is 
being driven or operated at the time by a person regularly employed for that 
purpose, and in which such insured is traveling as a fare-paying passenger, or 
on which he is lawfully riding on a pass; or * * * by any accident to any * * * 
private motor driven automobile in which insured is riding or driving.” 

{2, 3] The word “accident,” in its most commonly accepted meaning, denotes 
an event that takes place without one foresight or expectation; an event which 
proceeds from an unknown cause; or an unusual effect of a known cause, and 
therefore not expected. 1 C. J. 390; Southern Ry. Co. v. Hill, 125 Ga. 354, 361, 
54 S. E. 113. Where an automobile truck on which the insured was riding 
skidded as the driver applied the brakes on turning from the road to go to a 
filling station, throwing the insured from the truck to the pavement, crushing 
his skull and producing injuries from which he died, his death was the result 
of an accident to the automobile truck, within the meaning of the provisions of the 
policy of insurance quoted above. And where, as the result of the skidding of 
the truck, the tires of the vehicle were burned black, there was “some external 
or visible evidence on said vehicle of the collision or accident” within the 
meaning of that phrase in the policy. 

[4] 3. Under the foregoing rulings, the court in the instant case did not err 
in overruling the demurrer to the plaintiff's petition and, the evidence being 
undisputed as to the manner in which the insured was killed, a finding in favor of 
the plaintiff was demanded. This is true irrespective of whether the insured, by 
virtue of the fact that he was riding upon the vehicle as an employee of the 
company which operated the truck, and while wearing a badge furnished to identify 
him as an employee entitled to transportation upon the vehicle operated by the 
employer to convey employees to and from work, could be deemed to be 
‘lawfully riding on a pass,” since the accident in which the insured was killed 
was expressly covered by another provision of the policy, imposing liability in 
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the event of injury or death “by any acident to any private motor-driven auto- 
mobile in which insured is riding or driving.” 

[5] 4. Since it appears from the record that the required proofs of the 
death of the insured were presented to the insurance company, and that a 
demand for payment of the amount of the policy was thereafter made and 
rejected more than sixty days before the filing of the suit, it cannot be said, as a 
matter of law, that the defendant company was not guilty of bad faith, in a 
legal sense, or that the verdict for attorney’s fees to the amount of $150, the 
amount of the policy being $1,000, was unauthorized. American National Insur- 
ance Co. v. Brantley, 38 Ga. App. 505, 144 S. E. 332. 

[6] 5. The admission of the testimony of counsel for the plaintiff on the 
question of attorney's fees, after the witness had detailed the work done by 
counsel, that such was “about the extent of the work, except I believe we 
brought the other suit,’ could not have been harmful to the defendant, in that 
it authorized the fixing of attorney’s fees on the basis of the work done in some 
other suit, since the witness was not undertaking to state the work done in the 
other suit, or the value thereof. Moreover, the only testimony adduced as to the 
amount of reasonable attorney's fees for representing the plaintiff was to the 
effect that such a reasonable fee would be a much greater amount than that 
allowed by the jury. 

6. Under the foregoing rulings, the judge of the superior court did not err 
in overruling the certiorari. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


REPUBLIC LIFE & ACCIDENT INS. CO. v. HATCHER. 


Court of Appeals of Kentucky. June 21, 1932. 
51 Southwestern Reporter (2d) 922. 
2. INSURANCE. 


Acceptance of negotiable paper in payment of insurance premium is binding 
on parties, though contract called for cash payment. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

3. INSURANCE. 

Postdated check constituted payment of insurance premium under policy 
requiring payment before delivery; acceptance of check by agent authorized to 
collect premium being within apparent scope of agency (Ky. St. §§ 3720b-1, 
3720b-12, 3720b-185). 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

4. INSURANCE. 

Death from poison taken by insured in belief it was intoxicant was result of 
“external, violent and accidental means” within policy. 

The policy besides containing suicide clause provided for reduced 
payment for death resulting from “poison self-administered,” but, when 
interpreted most favorably to insured, death involved in presert case 
was not within such clause. 

(For other cases, see Insurance, Dec. Dig. § 457.) 

5. INSURANCE. 

Insurance contract must be given interpretation most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Floyd County. 

Action by Minnie E. Hatcher against the Republic Life & Accident Insurance 


Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Andrew E. Auxier, of Pikeville, for appellant. 

E. D. Stephenson and Stratton & Stephenson, all of Pikeville, for appellee. 

Wuus, J. 

This appeal is by the Republic Life & Accident Insurance Company .from an 
adverse judgment upon a contract of insurance. It issued a policy to George F. 
Hatcher whereby it insured him in the principal sum of $1,000 against “the effects 
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resulting exclusively of all other causes from bodily injury sustained during the 
life of this policy solely through external, violent and accidental means (excluding 
suicide while sane or insane, or any attempt thereat, while sane or insane), sub- 
ject to all the conditions, limitations and exclusions, and within the amounts, 
hereinafter expressed.” Another paragraph of the policy provided: “For death 
covered by the provisions of this policy, where it results from asphyxiation by 
illuminating gas, shooting self-inflicted, or poison self-administered, the amount 
payable shall be one-fifth of the principal sum.” 


. The beneficiary designated to receive the indemnity in the event of the death 
of the insured was Minnie E. Hatcher, his wife. In this action on the policy by 
the beneficiary it was alleged that the assured, during the life of the policy, had 
died as a result of accident, and solely through external, violent, and accidental 
means. The defense, in its final annalysis, was rested upon the conteritions that 
the premium which constituted the consideration for the contract had not been 
paid, and that the death of Hatcher resulted from “poison self-administered,” in 
which event the amount of: indemnity agreed to be paid was only $200, or one- 
fifth of the principal sum named in the policy. 

[1-3] 1. The policy was dated June 25, 1930, and called for the payment of a 
premium of $6 “on or before the delivery hereof.” It was issued upon a written 
application forwarded by the agent, and was delivered to the insured about July 
1, 1930. At the time the policy was delivered, Hatcher gave his check, payable 
to the order of the agent, for the initial premium. The check was dated July 10, 
1930, and it was accepted by the agent as a» payment of the premium. The in- 
sured, on July 9, 1930, became violently ill and died within an hour. It appeared 


that he had been in the habit of drinking heavily, and when on a spree would 
drink extracts or anything that contained alcohol. He had gone to the office of 
his brother-in-law, who was a physician, and in seeking an intoxicant had appar- 
ently taken copiously from a preparation containing strychnine, with the result 
stated. After the death of Hatcher, the agent collected the check for the premium 
from members of the family, and, after deducting his commission, the agent made 


remittance of the remainder to the company. Learning meanwhile of the death 
of Hatcher, the company did not collect the check sent by the agent. 

The check given to the agent by’ Hatcher was a negotiable instrument. Ky. 
Stat. §§ 3720b-1, 3720b-185. The holder could maintain an action thereon against 
the maker. Thomson v. Peck, 217 Ky. 766, 290 S. W. 722. The fact that it was 
postdated did not render it invalid, provided it was not dated ahead for an illegal 
or fraudulent purpose. Ky. Stat. § 3720b-12; Triphonoff v. Sweeney, 65 Or. 299, 
130 P. 979; American Agricultural Chemical Co. v. Scrimger, 130 Md. 389, 100 
A. 774. It is not claimed that the check for the premium was postdated for any 
illegal or fraudulent purpose, but simply that it was not a compliance with the 
contract which called for a payment “on or before delivery” of the policy. It 
said that such a payment must be in cash. 32 C. J. p. 1200, § 333. A payment 
may be made by check if the parties agree that it shall constitute payment. 30 
Cyc. 1207; 48 C. J. §§ 50, 51, pp. 617-619; Carter & Co. v. Richardson, 60 S. W. 
397, 22 Ky. Law Rep. 1204; Harbison v. Frazier, 64 S. W. 738, 23 Ky. Law Rep. 
1115; Cogar Grain & Coal Co. v. McGee, 241 Ky. 485, 44 S.W.(2d) 551; Ratliff 
v. St. Paul Fire & Marine Ins. Co., 207 Ky. 492, 269 S. W. 546. 


It is proven that the check was accepted by the agent as payment of the 
premium and the check was paid at the time it was due to an agent having the right 
to receive the money. The acceptance of negotiable paper in payment of a premium 
is binding on the parties, even though the contract called for a cash payment. New 
York Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376; American National Ins. Co. v. 
Brown, 179 Ky. 711, 201 S. W. 326; Kansas City Life Ins. Co. v. Hislip, 154 Okl. 
42, 6 P.(2d) 678. The agent had authority to collect the premium, and the accept- 
ance of a postdated check therefor was within the apparent scope of the agency. 
George Washington Life Ins. Co. v. Norcross, 178 Ky. 383, 198 S. W. 1156; Inter- 
Southern Life Ins. Co. v. Duff, 184 Ky. 227, 211 S. W. 738; Henry Clay Fire Ins. 
Co. v. Grayson County State Bank, 239 Ky. 239, 39 S.W.(2d) 482; Federal Life 
Ins. Co. v. Warren, 167 Ky. 740, 181 S. W. 331; Globe Mutual L. Ins. Co. v. 
Wolff, 95 U. S. 326, 24 L. Ed. 387; Union Mutual Life Ins. Co. v. Wilkinson, 13 
Wall. 22, 20 L. Ed. 617. 
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It follows that the premium was lawfully paid and the policy was in force 
when the insured died. ; 

[4] 2. The second proposition involves an interpretation of the contract of 
insurance as applied to the facts found to exist. The company argues that the 
amount of indemnity provided for poisoning, taken by the insured intentionally, 
but without knowledge that it was poison, was only $200, or one-fifth of the 
principal sum. 

The evident, although circumstantial, was adequate to support the finding 
that, in searching for an intoxicating drink, Hatcher had ignorantly swallowed a 
deadly poison. A drink was intentionally taken under the belief that it was an 
extract or decoction that would intoxicate, but with no intention of committing 
suicide and without knowledge of its death-dealing character. Such an occurrence 
is an accident within the terms of an insurance contract, and the fatal consequences 
are the result of external, violent, and accidental means. Woods v. Provident Life 
& Accident Ins. Co., 240 Ky. 398, 42 S.W.(2d) 499. 


The beneficiary argues that the provision limiting the indemnity for death by 
shooting self-inflicted, or by poison self-administered, applies only to voluntary 
acts of the kind described and not to accidents. Her position is that the poison was 
not self-administered by the insured, but was-accidentally swallowed in the belief 
that it was a potable substance. The insurance company insists upon a different 
construction. It says the insurance contract covered death by accident, but death 
by suicide was excepted from the coverage. The facts showing an intentional 
taking of the poison in the belief that it was something else, made the case an acci- 
dent, and excluded the notion of suicide. If the poison had been voluntarily taken 
in such quantity with knowledge of its character, the act would have constituted 
suicide, and the policy did not cover a death so caused; hence the provision for 
partial indemnity would seem to be unnecessary and ineffective unless it applied 
to accidental acts of the type presented. If an insured purposely shot or poisoned 
himself, the insurance was not in force for any amount; but, if he shot himself 
accidentally or administered to himself accidentally a deadly drug, he was insured 
to the extent of one-fifth of the principal sum. Such has been the construction of 
similar contracts by several courts. Scales v. National Life & Accident Ins. Co. 
(Mo. App.) 186 S. W. 948; Id. (Mo. Sup.) 212 S. W. 8; Maryland Casualty Co. 
v. Hudgins, 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 857, 1 
Ann. Cas. 252; Early v. Standard Life & Accident Ins. Co, 113 Mich. 58, 71 N. 
W. 500, 67 Am. St. Rep. 445; Pollock v. U. S. Mutual Accident Ass’n, 102 Pa. 230, 
48 Am. Rep. 204. In Hill v. Hartford Accident Ins. Co., 22 Hun (N. Y.) 187, 
the argument for the appellant is aptly stated: “But the case is made unanswer- 
ably in favor of the defendant, as we think, inasmuch as the insurance did not 
extend to and cover a case of death ‘caused by the taking of poison.’ Here the 
death of the insured was undeniably so caused. This was the sole cause of his 
death, and death so caused was excepted from the policy in express terms. That 
the poison was taken unintentionally can make no difference in giving construction 
to the exception. This fact made the cause of death in this case accidental; hence 
the necessity of the exception in case the insurance was to extend to and cover 
this particular accidental cause. Nor is the exception limited to cases of intentional 
self-poisoning. That it was not intended to be so limited is manifest from the 
fact that there is another provision in the policy, which declares that no claim 
could be made under it, where the death or injury shall have been caused by 
suicide, felonious or otherwise, sane or insane.” 


The position of such courts is that the exception excludes all cases embraced 
within the most liberal terms of the exclusion, whether the result of accidental or 
intentional acts. 4 Cooley’s Briefs on Insurance, p. 3193. 


The holding in the New York case was subordinated to a construction of the 
policy there involved under which the particular misfortune of the assured was 
held not to be an accidental death caused solely by external, violent, and acci- 
dental means.” But that feature of the opinion was disapproved in Paul v. 
Travelers’ Ins. Co, 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 
758, where an opposite conclusion was reached. 

In the case of Riley v. Inter-State Business Men’s Accident Association, 184 
Iowa, 1124, 169 N. W. 448, 2 A. L. R. 57, the policy by its terms relieved the in- 
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surer from risks of death resulting from poison voluntarily or involuntarily taken. 
It was held that no recovery could be had for death from strychnine mixed in 
some unaccountable way, without the knowledge of the insured, in medicine which 
he had taken for an ailment. 

On the other hand, the appellee adduces abundant authority for her position. 
Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. 
Rep. 758; Travelers’ Ins. Co. v. Dunlap, 160 Ill. 642,43 N. E. 765, 52 Am. St. Rep. 
355; Metropolitan Accident Association v. Froiland, 161 Ill. 30, 43 N. E. 766, 52 Am. 
St. Rep. 359; Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 75 S. W. 1102. See 
annotation, 2 A. L. R. page 61. 

These authorities sustain the position that words like “self-administered,” 
when used in a contract of accident insurance, connote a voluntary and intelligent 
act, and not an involuntary and unconscious act which is purely accidental. If it 
had been intended to exclude all accidental death caused directly or indirectly by 
poison, it would have been easy to express the exemption in words of unlimited 
significance. 

It must be conceded that the words are susceptible to either construction, and 
that each construction has been adopted by courts whose decisions are entitled to 
the greatest respect. : 

[5] In such situation, we are constrained to adopt the construction most 
favorable to the insured, regardless of the persuasiveness of the arguments or the 
weight of authority on the question. It is an accepted principle of: insurance law 
that a contract reasonably capable of two or more constructions must be given 
the interpretation most favorable to the insured. Phoenix Ins. Co. v. Slaughter, 
12 Wall.. 404, 20 L. Ed. 444; Phoenix Ins. Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 
Ky. Law Rep. 254; American Accident Co. v. Reigart, 94 Ky. 547, 23 S. W. 191, 15 
Ky. Law Rep. 469, 21 L. R. A. 651, 42 Am. St. Rep. 374; Champion Ice M. & C. S. 
Co. v. American Bonding Co., 115 Ky. 863, 75 S. W. 197, 25 Ky. Law Rep. 239, 
103 Am. St. Rep. 356; Spring Garden Ins. Co. v. Imperial Tobacco Co., 132 Ky. 7, 
116 S. W. 234, 20 L. R. A. (N. S.) 277, 136 Am. St. Rep. 164; Insurance Co. of 
North America v. Cheathem, 221 Ky. 668, 299 S. W. 545; New Amsterdam Casualty 
Co. v. Pickrell, 230 Ky. 354, 19 S.W.(2d) 955; Commonwealth Life Ins. Co. v. 
Leete, 224 Ky. 584, 6 S.W.(2d) 1057; Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 
39 S.W.(2d) 216. 

It follows that the circuit court was correct in its construction of the con- 
tract, and, as the finding on the facts was supported by evidence, the judgment 
cannot be disturbed. 

The judgment is affirmed. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N vy. BLAYLOCK. No. 30109. 
Supreme Court of Mississippi, Division B. Sept. 26, 1932. 
143 Southern Reporter 406. 
Syllabus by the Court. 

1. INSURANCE. 

Permitting copy of policy attached to declaration to be amended to conform 
to policy actually issued held not error. 

(For other cases, see Insurance, Dec. Dig. § 631.) 


3. INSURANCE. 

Insurance contracts are construed most strongly against party drafting con- 
tract, and most favorably to policyholder. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE. 

That skin disease appeared on sexual organ of insured held not to exempt 
insurer from liability under clause providing that disease of organs not common 
to both sexes was not covered by policy where disease could be contracted by 
either sex on any part of body. 

Clause which provided that policy does not cover disease of organs 
which are not common to both sexes contemplated that the exception 
should be a disease of an organ not common to both sexes, and did not 
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contemplate a skin disease which could be contracted by any one on any 
part of body. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from Circuit Court, Bolivar County; Wm. A. Alcorn, Judge. 

Suit by J. Walter Blaylock against the Mutual Benefit Health & Accident 
Association. From the judgment, defendant appeals. 

Affirmed. 

C. E. Valentine, of Cleveland, for appellant. 

W. W. Millsaps and Jno. T. Smith, both of Cleveland, for appellee. 

Erurivce, P. J. 

The appellee, Blaylock, brought suit against the appellant in the circuit court 
of Bolivar county for a disability benefit alleged to have accrued to him under 
the terms of a policy issued to him on the 13th day of September, 1928. 

It was alleged that on January Ist, 1929, and before the Ist day of April, 
1929, premiums due on said policy had been paid, and that, during all times 
thereafter set forth, the policy was in full force; that he became ill in March, 
1929, and on March 21, 1929, he entered the Kings’ Daughters Hospital at 
Greenville,. Miss., where he remained totally disabled and under the care of 
physicians until April 2, 1929; that between said dates he was suffering from 
‘chronic ulcer, and that during all of said time he was totally disabled, and that 
he paid certain hospital bills; that the policy contracted to pay him benefits 
amounting to $80 per month while under the care and treatment of a physician, 
and while so disabled, and that said insurance company became indebted to him 
in the sum of $53.15 to said date; that on the 26th day of May, 1929, while 
the policy was in force, and while suffering with chronic ulcer, according to 
the evidence he was totally disabled, and it was necessary for him to return to 
the hospital where he remained under the care of a physician until July 14th, 
1929, and that the defendant insurance company thus became indebted to him 
in the sum of $208.31; that he returned to his home after being discharged 
from the hospital, and remained until the 30th day of October, 1929, during all 
of which time he was under the care and treatment of a physician, and by 
reason of this he was entitled, under the policy, to $40; that the defendant 
insurance company is indebted to him in the full sum of $301.45 for which the 
suit was brought. 

The defendant insurance company filed a plea of general issue, and subse- 
quently, by leave of the court, filed an additional plea of non est factum. 

The plaintiff (Blaylock) attached to his declaration an alleged copy of the 
policy; but, at the trial, it appeared that the copy so attached was not an exact 
copy of the policy, and, on motion, the court below permitted the copy so 
attached to be amended to conform to the policy actually issued. 

The defendant then moved the court to tax the plaintiff with the costs 
amounting to the sum of $25, which the court refused to do, and the cause then 
proceeded to trial. 

The plaintiff proved the execution and delivery of a policy, and his total 
disability and medical treatment, sustaining the allegations of the bill. 

The policy contained a clause providing that a disease of organs not common 
to both sexes is not covered by the policy, that clause of the policy reading as 
follows: “This policy does not cover * * * disease of organs which are not 
common to both sexes.” 

There was no special plea setting up this clause in the policy, or any con- 
tention alleging that the disease was a disease not common to both sexes. Neither 
‘did the declaration make allegation specifically that all the terms and conditions 
of the policy to be performed on the part of the plaintiff had been performed; 
‘but the trial proceeded as though the pleading had been proper. 

The report made to the company of the plaintiff, and the certificate of the 
‘physician, showed that one diagnosis was that the plaintiff was suffering from 
epithelioma of the penis; another physician who treated the plaintiff diagnosed 
the trouble as ferunclosis of penis. The location of the trouble was stated in 
the application for disability benefits to be on the pubis and penis, and the 
physician’s certificate said that it was a benign epithelioma, and that it has spread 
from the beginning in both ways. 


a 
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The final diagnosis that “the trouble was granuloma ingunale was the result 
of a laboratory test made of matter taken from the boil or sore, and this reported 
to be a very rare skin disease, there being in 1929 only 15 white, and about 45 
negro, cases in the United States. Therefore both diagnoses showed the disease 
to be a skin disease. The testimony of the physician at the trial showed that 
this disease was not common to the sexual organs of either sex, and was not a 
disease common to one sex alone, but was a disease of the skin which could be 
contracted by any person on any part of the body. 

[1, 2] We do not think there was error on the part of the court below in 
permitting the amendment. It was permitted by statute so as to bring the merits 
of the controversy to trial. We do not think there was any prejudicial harm 
done the defendant, or that any costs and expenses were particularly incurred 
by reason of the error in copying the policy to make it an exhibit to the bill. 
The matter of imposition of costs is discretionary with the trial courts, and we 
could not reverse the court for this reason. 

The defendant contends that it should have had a peremptory instruction, 
because the proof shows that the disease appeared upon an organ of the body 
not common to both sexes, and that therefore it was not one of the disabilities 
insured against. 

[3] It is a familiar rule of construction of contracts, and especially insurance 
contracts, that they are construed most strongly against the party drafting the 
contract, and most favorably to the policyholder. 

There is no dispute to the testimony of the physician testifying at the trial, 
stating that the plaintiff was suffering from a skin disease, which was not a 
disease of an organ not common to both sexes within the meaning of the 
terms of the policy. 

[4] We think the policy contemplated that the exception should be to a 
disease of an organ not common to both sexes, and that it did not contemplate 
a skin disease which could be contracted by any one, on any part of the body. 
A disease of the skin is not, within the meaning of the policy, a disease of the 
penis, the sexual organ of the plaintiff. 

We think there is found sufficient authority for sustaining this contention 
in the case of Shuler v. American Benevolent Association, 132 Mo. App. 123, 111 
S. W. 618, 621, wherein the association defended on the ground that cancer 
of the womb was a disease peculiar to women, and the court said: 

“The disease itself was not shown and, in fact, could not have been shown, 
to be peculiar to women, for it is common knowledge that it attacks men as 
well as women, and the fact that it at times shows itself in an organ possessed 
by women and not by men does not make it a disease peculiar to women, for 
it could not be peculiar to women unless men are immune from its ravages, and 
we think the correct interpretation of the provision in the contract, exempting 
the association from liability for sickness caused by diseases peculiar to women, 
covers only such diseases as women have, and from which men are immune.” 

We find no reversible error in the judgment of the court below. 

Affirmed. 


MAYHEW v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. No. 22133. 
St. Louis Court of Appeals. Missouri. June 21, 1932. 
52 Southwestern Reporter (2d) 29. 
5. INSURANCE. 
In action on accident policy, burden is on beneficiary to show that insured’s 
death resulted from accident. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
6. INSURANCE. : 
In action on accident policy, proof of violent death is prima facie proof that 
death was accidental. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
7. INSURANCE. 
Where beneficiary showed that insured died from bullet wound in head, 
burden was on insurer to prove affirmative defense that death was not accidental. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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8. INSURANCE. 


Upon proof of violent death, there arises presumption that injury was acci- 
dental, rather than intentional, or illegal. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.’ 

Action by Marie EK. Mayhew against the Travelers’ Protective Association 
of America. From judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Hardesty & Limbaugh, of Cape Girardeau, and Holland, Lashly & Donnell 
and M. P. Phillips, all of St. Louis, for appellant. 


B. Hugh Smith, of Cape Girardeau, and Ward & Reeves, of Caruthersville, 
for respondent. 


Sutton, C. 


This is an action to recover on an accident insurance contract. 

The defendant is a fraternal beneficiary association, organized under the 
laws of the state of Missouri, and having its principal office in the city of St. 
Louis. On April 2, 1928, William Ralph Mayhew of Cape Girardeau became a 
member of this association, and was issued a Class A certificate of membership, 
in which Marie E. Mayhew, his wife, was designated as beneficiary. The cer- 
tificate provides that the constitution, by-laws, and articles of incorporation, and 
all amendments thereto, shall constitute the agreement between the association 
and the member, and shall govern the payment of benefits. 

Section 4 of article 10 of the constitution provides that whenever a Class 
A member in good standing shall, through external, violent, and accidental means, 
receive bodily injuries which shall, independently of all other causes, result in 
death, $5,000 shall be paid to the beneficiary named in the certificate of such 
deceased Class A member. 

Section 5 of article 10 provides that for any injury resulting either in death 
or disability received by a Class A member in an attempt to rob such member 
the association shall be liable for $250. 

Section 1 of article 13 provides that the association shall not be liable for 
injuries, fatal or otherwise, inflicted on a member by himself when sane or 
insane, nor for death caused by murder, nor for intentional injuries or acts 
causing death or disability inflicted by the member or any other person upon him 
while sane or insane. 

Section 5 of article 13 provides for the furnishing of proofs of injury or 
death, including the affidavit of the claimant or beneficiary, together with the 
affidavit or certificate of the attending physician, setting forth fully the cause 
of injury or death, and provides that such proofs must be furnished within sixty 
days after the death or recovery from the injury. . 

Section 6 of article 13 provides that any member meeting with an accident 
must notify the national secretary of the association, in writing, within thirty 
days after the event causing the injury, giving full particulars of the same, and 
that in case of death the beneficiary shall give such notice within thirty days 
after the event causing the death. ; ; 

William Ralph Mayhew died on May 11, 1930, from a gunshot wound re- 
ceived on the night of May 5, 1930. It is not disputed that he was then in good 
standing as a Class A member of the association. 

The petition alleges that the death of William Ralph Mayhew resulted solely 
from a gunshot wound accidentally infiicted upon him by another person. 


The answer denies generally the allegations of the petition, and alleges by 
way of affirmative defenses: (1) That Mayhew’s death was directly caused by 
murder; (2) that his death was directly caused by a gunshot wound intentionally 
inflicted upon him by another person; and (3) that his death resulted from an 
injury received in an attempt to rob him. 


The trial, with a jury, resulted in a verdict and judgment for plaintiff for 
$5,000. and defendant appeals. 


The insured, William Ralph Mayhew, was found on the morning of May 6, 
1930, seated in his automobile, alongside the concrete highway known as No. 61, 
which runs between Jackson and Cape Girardeau, at a point six miles east of 
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Jackson and four miles west of Cape Girardeau. There was a bullet wound 
back of his left ear, which had been inflicted upon him during the night or 
early morning. The place at which the automobile was found was just west of 
the crest of a hill, near a broadcasting station, where the road for some distance, 
coming from west to east, is on the upgrade, and runs through a cut; the em- 
bankments alongside the road being ten or twelve feet high for a distance of 
three or four hundred feet west of the location of the insured’s car. The insured 
was found in his car, which was just off the concrete highway, headed about 
forty-five degrees to the southeast, with the left front wheel about four or five 
feet south of the south edge of the concrete, and the left rear wheel just off the 
edge of the concrete. A skid mark in the soft earth just west of the place where 
the car stopped indicated that the brakes had been applied before the car 
stopped. The car was in gear, the ignition key on, and the lights burning. An 
examination of the car revealed that a bullet had been fired through the rear 
vision glass and had lodged in the fore part of the car, over the right door. 
Another bullet had hit the rounded portion of the left and rear part of the 
upper body and had glanced off. Another bullet had been fired through the 
rear glass windows of the car. Another had been fired, striking insured just 
back of the left ear. The insured was apparently unconscious when found, and 
blood and brain matter were exuding from the bullet wound. He was still 
seated at the wheel of his car, stooped over, his hands down between his legs, 
his revolver lying between his feet with the barrel or muzzle pointing toward 
the left door. He had vomited on his clothing, and it appears that his clothing 
was disarranged, his belt unbuckled, and his pants unbuttoned. His traveling 
bag was on the front seat, to his right, across which, in disordered position, lay 
a pair of trousers. The end buttons on the traveling bag were up and the center 
button was snapped or caught. In the back of his car was an extra suit of 
clothes. There was also broken glass in this seat, which had fallen from the 
windows and rear vision glass as they were penetrated by bullets. The battery 
of the car had run down so that the car would not start by the mere use of the 
starter. The insured’s revolver, upon examination, was found to be fully loaded, 
except that there were two discharged cartridges, the shells of which had just 
passed the firing pin, and the revolver gave evidence of having been recently 
fired. The concrete highway, at the place where insured’s car was found, is 
about eighteen feet wide. About eighteen paces to the rear and west of where 
the car was found, and on the south edge of the concrete highway, there was 
broken glass found, similar to the glass that remained in the rear right window 
of the car. The first report of the insured’s condition reached the sheriff at about 
6 o'clock in the morning, and in about an hour thereafter, the insured was re- 
moved to the Southeast Missouri Hospital at Cape Girardeau, where examina- 
tion by Dr. G. B. Schultz showed that the bullet had penetrated back of the left 
ear. There were no powder marks or burns of any kind about the wound. There 
was present blood and brain matter oozing from the wound. X-ray pictures 
showed the course of the bullet to have been through the petrous portion of 
the temporal bone ranging upward and lodging somewhere about the left center 
of the brain. The insured was unconscious, and his tongue and the left side of 
his face were paralyzed. The doctor saw him for the next ensuing five days, 
from three to five times a day, and on each occasion found he was unconscious. 
The record discloses no evidence as to insured’s movements during the night of 
May 5, or the early morning of May 6, 1930. No eyewitnesses to the shooting 
were produced at the trial. 


The foregoing facts are shown by the testimony of Nat Snider, sheriff of 
Cape Girardeau county, John Wilson, police officer, and Dr. G. B. Shultz, the 
insured’s attending physician, who were produced as witnesses on behalf of the 
plaintiff. 

On behalf of the defendant, two witnesses testified that while at the 
hospital the isured, in response to the question, repeated several times, “Who 
shot you?” replied, “Billy.” That thereupon he was asked, “Billy who—Billy 
Casper?” And that he nodded his head in the affirmative. 

Defendant offered in evidence proofs of death, consisting of several cer- 
tificates, furnished defendant by plaintiff. One of these certificates was made 
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by the attending physician, Dr. G. B. Schultz, and another by the plaintiff. The 
doctor’s certificate contains the following question and answer: “Q. What do 
you know directly and personally of the alleged accidental injury? A. All evi- 
dence indicated a holdup murder. His watch and money were missing.” In 
the plaintiff's certificate she warrants the statements in her certificate, and in 
all the other certificates, to be strictly true. The certificates were all admitted 
in evidence with the exception of the question and answer above set out, con- 
tained in the certificate of Dr. Schultz, which question and answer were excluded 
by the court on objection of the plaintiff. 

Defendant put in evidence a certificate made by plaintiff in her proofs of 
death submitted to the Order of United Commercial Travelers of America, under 
an accident policy held by deceased in that order, in which certificate made by 
plaintiff the following question and answer appear: “Q. State fuily how the 
accident happened. A. Held up, shot and robbed four miles west from Cape 
Girardeau, Missouri, on highway 61.” 

Plaintiff testified that the insured owned a diamond ring and that the ring 
was given to her by her son-in-law, George Hirsch, after the insured was 
injured; that he owned a watch, but was not wearing it at the time he was 
injured; that he left the watch at home because it was out of order; that he 
did not carry a pocketbook; that he carried his money in his pockets; that he 
had some money on him when he was found, and her son-in-law brought it to 
her; that she had no personal knowledge of how the insured was injured; that 
she made the statement contained in her certificate to the Order of United 
Commercial Travelers, that the insured was held up, or was shot and robbed, 
on hearsay; that everybody was talking about it; that she had no _ personal 
knowledge of the facts and surrounding circumstances at the time he was 
injured; that the money turned over to her by her son-in-law amounted to $2; 
that she requested her son, Ralph Mayhew, to send in a notice to the association 
about the accident, but did not talk over with him what he would say in the 
notice; that she did not see the letter written by her son to the national 
secretary, at the time it was prepared. 

Dr. G. B. Schultz testified, on behalf of plaintiff, that his answer to the 
question in the proofs of death furnished the defendant, as to what he knew 
of the alleged accidental injury, was made entirely on hearsay, and without 
any personal knowledge of the facts, and that he was given the information at 
the time but did not know who it was that gave him his information. 

George Hirsch, plaintiff’s son-in-law, testified, on her behalf, that he wegt 
to the hospital where the insured was taken for treatment; that about $2 was 
found in insured’s coat pocket, inside the little pocket inside his coat; that 
insured had a diamond ring on his finger; that he gave these articles, along 
with insured’s grip, to the plaintiff. 

Defendant offered in evidence a letter, written to its national secretary, 
on May 9, 1930, by Ralph Mayhew, plaintiff’s son, giving notice of the accident, 
and containing the following statement: “The car was shot in several places and 
a bullet struck Mr. Mayhew in the head, quite a sum of money he was known 
to have had is missing.” 


This letter was excluded by the court on objection of plaintiff. 


[1-3] The exclusion of the statement of Dr. Schultz in the proofs of death 
furnished by plaintiff to the defendant is assigned as error. This statement was 
excluded by the court on the ground that it was a mere conclusion of Dr. Schultz, 
and not based upon his personal knowledge, and on the further ground that it is 
hearsay, and not binding on the plaintiff. It is generally held that proofs of 
death furnished by a beneficiary are admissible against such beneficiary to show 
the truth of the statements contained therein. Burgess v. Pan-American Life Ins. 
Co. (Mo. Sup.) 230 S. W. 315; Stephens v. Metropolitan Life Ins. Co., 190 Mo. 
App. 673, 176 S. W. 253; Castens v. Supreme Lodge Knights & Ladies of Honor, 
190 Mo. App. 57, 175 S. W. 264. It is elementary law that an admission of 2 
party to a suit is admissible against such party without regard to whether the 
admission was made on personal knowledge, or upon hearsay. So, too, af 
admisison in the nature of a conclusion is admissible. In the present case, though 
it may be the physician’s statement was based on hearsay, the plaintiff expressly 
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warranted the statement to be true. She vouched for the truth of the statement, 
and thus made it her own. We think it was admissible against her as an 
admission, though, of course, not conclusive. It was for the jury to give it 
such weight and value as they saw fit. 

[4] The exclusion of the letter written by the plaintiff's son is also assigned 
as error. We think the letter was admissible. It was written by the plaintiff’s 
son, at her request, in compliance with the terms of the insurance contract 
requiring notice to be given to the defendant within thirty days, giving full 
particulars of the accident. The statement in the letter that quite a sum of 
money which the insured was known to have had was missing, which is the 
particular matter objected to, was made by the son in the direct line of his duty, 
and within the scope of his authority, as the agent of the plaintiff. It was, 
therefore, admissible against her as an admission made by her agent. 

Errors are assigned upon the giving of instructions 2 and 4, at the instance 
of the plaintiff. 

Instruction 2 told the jury that, “in the absence of direct evidence to the 
contrary, the law presumes that William Ralph Mayhew was not murdered, and 
presumes that he was not intentionally shot and killed, and presumes that he 
was not attempted to be robbed.” 

Instruction 4 told the jury that, “where the insured is found by the roadside, 
unconscious, with a bullet wound in his head, from which injury he dies, under 
such circumstances that death may be due to murder or accident, absent the 
defense of suicide, the presumption is against murder and in favor of accident.” 

[5-9] It is well-settled law that in an action on an accident insurance contract, 
such as is in suit here, the burden is on the plaintiff to show that the death of. 
the insured resulted from an accident. But by showing that the cause of death 
was violent, the plaintiff establishes prima facie that the death was accidental. 
There is no question that the plaintiff here made out a prima facie case of acci- 
dental death, and the burden was on the defendant to prove the affirmative 
defenses set up in its answer; that is, that the insured’s death resulted from an 
attempt to rob him, or was caused by murder, or by intentional injuries or acts 
inflicted by another person upon him. It is generally held that, upon the mere 
showing, without more, of the death of a person by violence, such as a gunshot 
wound, there is a presumption that the infliction of the injury was accidental and 
not intentional or illegal. But, with all the evidence in this case—that introduced 
on behalf of the plaintiff, as well as that introduced on behalf of the defendant— 
showing that the insured was intentionally shot, or that he was deliberately 
murdered, either for revenge or for robbery, it was obviously erroneous to 
instruct the jury that the law presumes that he was not intentionally shot, was 
not murdered, and was not shot in an attempt to rob him, and that the presump- 
tion was against murder and in favor of accident. Griffith v. Continental Gas 
Co., 299 Mo. 426, 253 S. W. 1043; Id., 290 Mo. 455, 235 S. W. 83; Brunswick 
v. Standard Accident Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213; 
Swoboda v. Nowak, 213 Mo. App. 452, 255 S. W. 1079; McCune v. Daniels et al. 
(Mo. App.) 251 S. W. 458; Bailey v. Bailey (Mo. Sup.) 11 S.W.(2d) 1026. 

[10] The defendant assigns error upon the refusal of its instruction in the 
nature of a demurrer to the evidence, requested at the close of the whole case. 
As to this assignment, it will suffice to say that the defendant’s answer alleges 
that the insured was shot in an attempt to rob him, and concedes that plaintiff 
is entitled to recover $250 as for the death of the insured caused in an attempt 
to rob him. Defendant requested no instruction peremptorily directing the jury to 
find for the defendant on the other issues, but requested and procured the court 
to give instructions submitting such other issues to the jury. In view of this state 
of the record the defendant may not be heard to urge here that the evidence 
does not warrant the submission of such issues to the jury. 

The Commissioner recommends that the judgment of the circuit court be 
reversed, and the cause remanded. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the cause 
remanded. 


Haid, P. J., and Becker and Nipper, JJ., concur. 
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ETNA LIFE INS. CO. OF HARTFORD, CONN. v. SUSSMAN. 
Court of Chancery of New Jersey. 
162 Atlantic Reporter 132. 
5. INSURANCE. 

In ¢quity suit, insured’s alleged misrepresentation, if materially affecting 
acceptance of risk or hazard assumed, held under terms of application, ground 
for canceling policy, though innocently made. 

Application for policy, which appeared to be part of policy, provided 
that insured agreed that falsity of answer in application should bar right 

to recover under policy if such answer was made with intent to deceive 

or materially affected either acceptance of risk or hazard assumed. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Bill by the AZtna Life Insurance Company of Hartford, Connecticut, against 
Aaron P. Sussan. On motion to stay a certain action at law and for a prelimin- 
ary injunction. 

Motion granted. 

Collins & Corbin, of Jersey City, for complainant. 

Brenner & Kresch, of Bayonne (Arthur T. Vanderbilt, of Newark, of 
counsel), for defendant. 

FALLoNn, Vice Chancellor. 


[1] The complainant, by its bill, prays that a policy of accident insurance 
issued by it to the defendant be surrendered up and canceled, because, as alleged, 
it was obtained by fraud. Inherently, equity has jurisdictton over all cases of 
fraud. Eggers v. Anderson, 63 N. J. Eq. 264, 49 A. 578, 55 L. R. A. 570; Com- 
mercial Casualty Ins. Co. v. Southern Surety Co., 100 N. J. Eq. 92, 135 A. 511, 
affirmed 101 N. J. Eq. 738, 138 A. 919. It appears that the defendant instituted 
an action at law against the complainant in the Hudson county circuit court, and 
the complainant effected the removal thereof to the United States District Court, 
in which latter court it demanded and obtained a copy of the policy, then de- 
manded a bill of particulars, then applied for and was denied a more specific 
bill of particulars, and then moved to strike out the summons and complaint. 
Complainant now by its bill, seeks to stay the prosecution by the defendant of 
his aforesaid action at law, to restrain him from prosecuting any other suit 
against complainant, based on the aforesaid policy of insurance, and to require 
the defendant to surrender and deliver up said policy for cancellation. In oppos- 
ing the relief sought herein by the complainant, the defendant contends that 
the complainant has an adequate remedy at law, and for that reason, and also 
because of its causing the removal to the United States District Court the action 
at law which the defendant had instituted in the Hudson county circuit court, 
and its activities in the federal court, and also because, as is urged, complainant 
has been guilty of laches, this court should not grant to the complainant the 
relief sought by it. 

[2-4] The defendant urges that the mere fact that the complainant’s bill is 
based on allegations of fraud gives it no standing in equity, and that equity takes 
no jurisdiction over such fraud as as cognizable at law where the remedy at law 
is adequate, citing Krueger v. Armitage, 58 N. J. Eq. 357, 44 A. 167; Polhemus v. 
Holland Trust Company, 61 N. J. Eq. 654, 47 A. 417. My consideration of the bill 
of complaint and the affidavits and exhibits annexed thereto and made part there- 
of, and the affidavits filed in behalf of the respective parties on the return of the 
order to show cause made herein, and the argument of counsel for the respective 
parties, actuates me in determining that the relief sought by the complainant, 
pendente lite, should be granted. Without elaborating upon the contentions of the 
respective patries, it will suffice, in my judgment, for my determination of the 
matter sub judice to declare that a court of equity will relieve from false represen- 
tations whether they were intentional or made through mistake. Travelers’ Ins. 
Co. v. Evslin, 101 N. J. Eq. 527, 139 A. 520. It has been held that the fact that a 
misrepresentation in securing a policy in insurance was made innocently will not 
prevent rescission of a contract of insurance on the ground of such misrepre- 
sentation. Travelers’ Ins. Co. v. Evslin, supra. See, also Eibel v. Von Fell, 55 
N. J. Eq. 670, 38 A. 201. If as alleged by the complainant, the misrepresentations 
disclosed by the bill of complaint and affidavits were made with knowledge, and 
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were untruthful representations of a material fact, such representations will be 
deemed fraudulent. Commercial Casualty Ins. Co. v. Southern Surety Co., supra. 
In the aforesaid case it is said (at page 513 of 135 A., 100 N. J. Eq. 92): “Equity 
remains inactive only in that class of fraud that is recognized and remediable at 
jaw. A misrepresentation without intent to deceive will not sustain an action at 
law for deceit, while in equity an untruthful representation of a material fact, 
though there be no moral delinquency, is deemed to be fraudulent. Ejibel v. Von 
Fell, 55 N. J. Eq. 670, 38 A. 201; Straus v. Norris, 77 N. J. Eq. 33, 75 A. 980; 
Cowley v. Smyth, 46 N. J. Law, 380, 50 Am. Rep. 432. The law courts not having 
as yet taken upon themselves to relieve against wrongs resulting from misrepre- 
sentations fraudulent in conscience only, courts of equity continue to perform 
that function.” And in the same case (at page 513 of 135 A., 100 N. J. Eq. 92) it 
is said: “The concurrent jurisdiction of the law courts to relieve against deceitful 
representations does not abridge equity’s jurisdiction to grant relief on that score, 
and, even though it be, as contended, that the bill discloses that all the misrepre- 
sentations were deceitfully made, it may be that the complainants would not be able 
to prove that the misrepresentations were knowingly false, but could only prove 
that they were material and untrue—a defense in equity only. The complainants 
are not to be put to the hazard at law when the requirements in equity are less ex- 
acting.” In Schoenfeld v. Winter, 76 N. J. Eq. 511, 74 A. 975, it was held: “In 
order to set aside a contract founded in fraud, it is only necessary in equity to 
prove that the representation upon which the action is founded is false, that it is 
material, and that damage has ensued; while at the common law the proof must go 
to the extent of satisfying the jury that the defendant knew that the statement re- 
lied upon was false. It will therefore be seen at a glance that the remedy in equity 
is much broader and much more efficient than the remedy at law could be. It was 
held in Morse v. Nicholson, 55 N. J. Eq. [10 Dick.] 705, 38 A. 178, that in a case 
where the jurisdiction of the courts of law and equity for the redress of frauds 
was concurrent the court of equity should entertain the cause and determine it upon 
its merits, provided that adequate relief could not be obtained at law; and this I 
take it is a general rule which ought to be applied in the discretion of the court 
to cases of fraud where there are concurrent remedies.” The remedy at law in the 
case sub judice may not be adequate. The plaintiff in the suit at law may, before 
or at the trial, suffer nonsuit and subject the defendant therein (the complainant 
herein) to other and vexatious suits in this state or in other jurisdictions. The 
complainant is entitled to the more adequate remedy afforded in equity by a decree 
that the defendant herein surrender the policy of insurance for cancellation upon 
proof of fraud, whether the fraud be unconscionable or deceitful. Such, substan- 
tially, was declared to be the law in Commercial Casualty Ins. Co. v. Southern 
Surety Co., supra, at page 514 of 135 A., 100 N. J. Eq. 92. See, also, Straus v. Nor- 
ris, 77 N. J. Eq. 33, 75 A. 980. In the same case (Commercial Casualty Ins. Co. v. 
Southern Surety Co.) the court referred (at page 514 of 135 A., 100 N. J. Eq. 92) 
to Sweeny v. Williams, 36 N. J. Eq. 627, which was a bill to restrain an action at 
law to recover on a nonnegotiable bond on the ground that it was given without 
consideration, and Mr. Justice Magie, speaking for the Court of Appeals, said, in 
holding that chancery had jurisdiction of the merits: “The complainant was entitled, 
if at all, to a relief broader than could be afforded him in the action at law. He 
asked, and if his contention is correct, was entitled to a perpetual injunction against 
the bond. At law, his relief as to the bond could be obtained only in case the 
plaintiff brought his action to trial. If he discontinued or submitted to a nonsuit, 
the relief could not be obtained there.” 

It is apparent, in the case sub judice, that if the complainant is entitled to the 
relief particularly sought by it in this court, that is, the surrender and cancellation 
of the policy of insurance in question, such relief can only be obtained in this court. 
In New York Life Ins. Co. v. Steinman, 103 N. J. Eq. 403, 143 A. 529, Vice Chan- 
cellor Leaming held: “The existence of a complete defense, based on fraud, in a 
court of law, falls short of and does not ordinarily constitute such an adequate 
remedy for the defendant as should impel a court of equity to refuse to entertain 
a bill filed by the defrauded party for cancellation and surrender of the contract, 
since the opportunity to make that defense may be lost, or the ability to make it 
may be weakened, by studied delay of the other party; and, further, that mere de 
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fense at law does not embrace the equitable relief of cancellation or surrender of a 
contract.” See, also, Morgan Realty Co. v. Pazen, 102 N. J. Eq. 33, 139 A. 712. It 
appears to me that unless this court retains jurisdiction of the case sub judice com- 
plainant will not only be deprived of adequate relief, but there will be nothing to 
estop the defendant from bringing suits against the complainant at any time during 
the defendant’s life in this or other jurisdictions which may prove vexatious to 
complainant. 

[5] The policy of insurance provides: “If such injuries, directly and inde- 
pendently of all other causes, shall wholly and continuously disable the insured 
from date of accident and prevent him from performing any and every duty per- 
taining to his occupation, the company will pay the weekly indemnity hereinafter 
specified so long as he shall live and suffer such disability.” The weekly indemnity 
provided for in the policy of insurance is $250 and $500 in the event of the hap- 
pening of accident on a common carrier for passenger service. Paragraph 6 of the 
complaint in the law action recites: “6. There is due and owing to the plaintiff 
from the defendant the sum of $500.00 a week from September 10th, 1927, until 
July 30th, 1928, a period of 47 weeks, in the sum of $23,500.00 besides interest 
from the date when each of the payments aforesaid became due and owing, and 
there will become due and owing. to the plaintiff the aforesaid sum of $500.00 a 
week from and after July 30th, 1928, and for a definite period of time the afore- 
said weekly payments of $500.00 due to the fact that the plaintiff will remain 
wholly and continuously disabled and prevented from performing any and every 
duty pertaining to his occupation as Dentist.” In view of the foregoing it is 
manifest that the matters in difference between the parties are such as may most 
appropriately be determined in a court of equity, because if the complainant sub- 
stantiates the allegations of fraud alleged in the bill of complaint its only ade- 
quate remedy would be to obtain a decree for the cancellation of the insurance 
policy in question, and especially so when it is considered that equity will cancel 
an instrument obtained through false statements whether or not there was an 
intention upon the part of the defendant to deceive the complainant by such 
false statements. The application for the policy of insurance, which appears to 
be part of the policy, contains a question and answer as follows: “27. Do you 
agree that the falsity of any answer in this application for a Policy shall bar 
the right to recover thereunder if such answer is made with intent to deceive or 
materially affects either the acceptance of the risk or the hazard assumed by the 
company? Yes.” On the argument of the matter sub judice counsel for the 
defendant urged that the aforesaid question and answer was such that the com- 
plainant could not take advantage of any alleged misstatement by the insured 
unless such misstatement was made with intent to deceive. I stated to counsel at 
the time that I did not consider that such question and answer was subject to 
such interpretation, and that if the defendant made false statements materially 
affecting either the acceptance of the risk or the hazard assumed by the com- 
pany this court may in a proper case and upon sufficient proof cancel the policy 
of insurance whether such false statements were made innocently or with intent 
to deceive. Such I regard to be the rule applicable to matters such as sub 
judice. 


The complainant claims that the defendant made many false answers to 
questions propounded to him which materially affected the acceptance of the risk 
and the hazard assumed by the company. It may appear at the final hearing that 
one or more of such alleged false answers were made without moral delin- 
quency, yet this court may, even though such be the fact, decree a cancellation 
ef the policy. Commercial Casualty Ins. Co. v. Southern Surety Co., supra. 

[6] The policy of insurance in question contains a provision: “E. This 
Policy is issued in consideration of the payment of the premium and of the 
statements made in the application, copy of which is endorsed hereon and is 
hereby made a part of this contract.” The defendant contends that the policy of 
insurance was tendered him before his application therefor was signed and 
handed to the complainant’s agent. I do not perceive how the defendant may 
expect at final hearing to place any substantial reliance upon such contention, 
particularly in view of the fact that the policy of insurance upon which he pre- 
dictates his right of action expressly provides as aforesaid. I do not regard the 





Acc. ] Ridgeley Protective Ass’n. v. Smith 1383 


defendant’s claim of laches as of substance in the matter sub judice, but, if there be 
any substance thereto, it may be more appropriately urged at the final hearing 
of the cause; nor do I regard the activities of the complainant in the United States 
District Court, hereinabove referred to, as of any material consequence in the 
matter sub judice. The defendant herein was not in any wise prejudicied thereby. 
The case of Simon v. Henke, 102 N. J. Eq. 115, 139 A. 887, 891 cited in behalf of 
the defendant, is inapplicable, and in any event may not be regarded, as disposi- 
tive of the objection urged herein by the defendant a forfitori because of the 
rule of law hereinabove mentioned which is clearly indicative that this court 
having concurrent jurisdiction with the law courts may relieve against fraudulent 
representations for which adequate relief may not be obtained in suits at law. 
In Simon v. Henke, supra. I said: “It is quite axiomatic in the law of equity that, 
where the remedy at law is adequate equity will not interfere; and it is only by 
a strict observance of this principle that the boundaries of the two jurisdictions 
can be properly maintained, and vexatious and ruinous litigation prevented.” It 
appears to me in the case sub judice that vexatious and ruinous litigation can 
only be prevented between the litigants herein by this court retaining jurisdiction 
of the cause set up by retaining jurisdiction of the cause set up by the com- 
plainant’s bill of complaint. The bill of complaint contains allegations of misre- 
presentation and fraud which if substantiated by adequate proof may, in this 
court exonerate the complainant from liability under the aforesaid policy of in- 
surance. See, also Keystone Dairy Company v. New York Life Ins. Co. (United 
States Circuit Court of Appeals for the Third Circuit.) 19 F. (2d) 68. In Sweeny 
v. Williams, supra, the motion to dismiss the bill was denied, and as the affidav- 
its filed in behalf of the complainant supported the allegations of the bill of 
complaint, and injunction, pendente lite, was issued. In Commercial Casualty 
Ins. Co. v. Southern Surety Co. supra, the court said: “To deny a stay would be to 
destroy the subject-matter of the suit, and would at this time deny relief which 
the complainants might be entitled to on final hearing.” 

I will advise an order continuing the restraint contained in the order to show 
cause made herein, bearing date November 19, 1928. 


RIDGELEY PROTECTIVE ASS’N v. SMITH. 
Court of Appeals of Ohio, Lawrence County. June 21, 1932. 


182 Northeastern Reporter 345. 
INSURANCE. : 
Death from stroke induced by artificial heat held not within policy covering 
fatal “accidental injuries due to violent, external, and involuntary causes.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 
Syllabus by the Court. 


Where an insurance policy undertakes to pay only in case the insured dies 
from accidental injuries due to violent, external, and involuntary causes, no lia- 
bility arises upon the death of the insured from a heat stroke induced by artificial 
heat while engaged in the performance of his customary work. 

Action by Hattie E. Smith against the Ridgeley Protective Association. Judg- 
ment for plaintiff, and defendant brings error—[By Editorial Staff.] 

Reversed and rendered. 

A. R. Johnson and Wayne Elkins, both of Ironton, for plaintiff in error. 

Corn, Jenkins, Hopkins & Collier, of Ironton, for defendant in error. 

Mauck, P. J. 

Hattie E. Smith brought her action in the common pleas alleging that on 
April 17, 1924, the Ridgeley Protective Association issued to her husband, William 
A. Smith, a policy of insurance on the life of said Smith in which the plaintiff 
was named as beneficiary; that said policy insured against the accidental death of 
said Smith in the sum of $1,000; that the insured died April 27, 1929, as the 
result of accidental injuries, entitling her to recover the sum mentioned. Sub- 
sequently an amendment was filed to the petition in which it was alleged that 
the injuries which caused the death of the insured “were produced by his handling 
hot iron blocks, dragging three hundred pound boxes a distance from eight to 
ten feet, and while so engaged was exposed to extreme artificial heat and the 
absence of ventilation, causing heat strokes or cramps, from the effects of which 
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he died.” A demurrer to the petition was overruled. An answer was then filed 
setting up several defenses. Issue was joined by a reply. Trial was had by a 
jury, and, from the judgment entered upon «a verdict for the plaintiff, error is 
prosecuted to this court. 

The defendant denied the right of the plaintiff to maintain her action because 
it claimed that the plaintiff had failed to make proof of loss at the time prescribed 
in the policy. The record shows that the plaintiff in due time notified the defend- 
ant of the death of the insured and that the insurer thereupon wrote her a letter 
that could be interpreted as a denial of hability. Whether it was a denial of 
liability was submitted to the jury, and the verdict indicates that the jury found 
it to be such denial. Under those circumstances the defendant waived the pro- 
vision of the policy which required proof of loss. 22 Ohio Jurisprudence, 744. 

The policy sued upon undertook to afford indemnity against several different 
sorts of losses, such as total accident, partial accident, sickness, and certain 


named specific losses, including death. Paragraph A, covering total accident’ in- 
demnity, read as follows: 


“A. For disability resulting solely from accidental injuries due to a violent, 
external and involuntary cause, and leaving visible marks of wounds upon the 
body of the insured, which shall totally and continuously disable the insured, the 
association will pay for such total disability at the rate of twelve dollars per 
week,” etc. 

Paragraph C, covering specific losses, among which is the loss of life, and 
under which plaintiff is claiming in this case, read as follows: 

“C. If accidental injuries due to violent external and involuntary causes, 
leaving visible marks of wounds upon the body of the insured shall immediately 
and continuously from the date of the accident totally disable the insured, and 
result in any of the following losses within 90 days from the date of the acci- 
dent, the association in lieu of any other indemnity, and provided notice of such 
injury is mailed to the association within twenty days from the date of the 


accident, will pay for one, and only one of the following losses * * * for 
loss of life $1,000.” 


The record shows that the insured was suffering from diseases of the heart. 
The death certificate shows that he died of angina pectoris, and it is beyond 
dispute that the condition of his heart at least contributed to and hastened his 
death. The insurer claims that it is not liable unless the death of the insured can 
be solely attributed to the accident, if accident there was. This contention is 
without merit. It is true that under paragraph A the company only bound itself 
to indemnify for disabilities by paying weekly installments to the insured during 
his life for such total disabilities as solely resulted from accidental injuries, and 
it is possible that, if the insured had survived and had sought indemnity under 
that paragraph of the policy, his claim might have been defeated on the ground 
that his condition was contributed to by his diseased heart. The plaintiff in this 
case, however, is claiming nothing under paragraph A and the word “solely” 
appearing in that paragraph does not appear in paragraph C, under which plaintiff 
claims. Under the latter paragraph, if the insured suffered an accident as defined 
in the policy, such accident need not be the sole cause of death in order that 
liability follow. If the accidental injury was aggravated by the diseased condition 
of the patient, and such diseased condition contributed to and hastened death, 


liability was not avoided by any of the provisions of the paragraph covering the 
loss of life. 


It is further urged by the insurer that the amendment to the petition fails 
to plead that the insured suffered in an accident and that the testimony affirm- 
atively shows that no such accident was suffered. The insured was 57 years old 
and had arteriosclerosis. He was engaged in hard work in a hot place. The 
thermometer registered ninety degrees or more. His work required the rapid 
handling of hot iron plates, his dragging boxes containing as much as three 
hundred pounds of metal, and under these circumstances he developed heat 
cramps or a heat stroke. He became sick, was taken home, the muscles of his 
arms and chest became distended. He died some four days later. He suffered no 
blow of any kind, nor did he fall or come in contact with any tangible object. 
The best that can be said for plaintiff’s case is that his death can be attributed 
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to a heat stroke induced by overexercise in an excessively hot place. The im- 
mediate question is whether or not under the terms of this policy, and particularly 
paragraph C, his death can be said to have been due to an accidental injury due 
to violent and external causes. 

Legal literature does not deal extensively with heat strokes where artificial 
heat has been the injuring agency, but there are numerous cases which deal with 
the liability of an insurer against accidental injuries resulting from sunstroke in- 
duced by direct solar rays. From a technical pathological standpoint, sunstroke 
is not an accident, but a disease called insolation or thermic fever. Richards v. 
Standard Accident Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183; Dozier 
v. Fidelity & Casualty Co. of N. Y. (C. C.) 46 F. 446, 13 L. R. A. 114, 581, 22 
L. R. A. 620. The fact, however, that in the lay mind a sunstroke was generally 
considered to be an external and violent injury led accident insurance companies 
to make special provisions for indemnity in case of sunstroke, and those pro- 
visions have occasioned much litigation and many reported cases. Typical of 
these special es clauses is that found in Bryant v. Continental Casualty 
Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 043, 1918A, 517, as follows: 

“Tf sunstroke, freezing, or hydrophobia, due in either case to external, violent 
and accidental means, shall result, independently of all other causes, in the death 
of the insured * * * the Company will pay,” etc 

Under such a clause it has been held in some of the cases that there must 
have been some accident that preceded and induced the sunstroke to give rise to 
liability. Continental Casualty Co. v. Pittman, 145 Ga. 631, 89 S. E. 716; Elsey v. 
Fidelity & Casualty Co. of N. Y., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646. 
In other cases it has been held that the sunstroke is of itself such an accident 
that, where death results, liability arises. Bryant v. Continental Casualty Co., 
supra; Richards v. Standard Accident Ins. Co., 58 Utah, 622, 200 P. 1017, 17 


A. L..R. 1183; Pack v. Prudential Casualty Co., 170 Ky. 47, 185 S. W. 496, 
L. R. A. 1916E, 955. 


In the case at bar we have no special provision for sunstrokes, but we must 
rely for a determination of the rights of the parties on the paragraph C already 
quoted. In the absence of any provision covering sunstrokes, Dozier v. Fidelity 
& Casualty Co, of N: ¥. (C. C) 465. 46 13. RAM SS Se 
620, holds that no recovery can be had because the sunstroke itself is not an 
accident. Continental Casualty Co. v. Bruden, 178 Ark. 683, 11 S.W.(2d) 493, 
61 A. L. R. 1192, is to the contrary. It appears that the preponderant view 1s 
that, inasmuch as in the lay mind a sunstroke is an accident, a policy containing 
a sunstroke provision such as the one above quoted should be construed to create 
liability in case of sunstroke even though ro accident occasions the stroke, and 
that the stroke itself is to be deemed so far an accident as to entitle the insured 
to the special indemnity. As there seems to be no essential difference between 
sunstroke and freezing, and as freezing has been held to be an accident in 
this state, Commonwealth Casualty Co. v. Wheeler, 13 Ohio App. 140; National 
Life Ins. Co. v. Patrick, 28 Ohio App. 267, 162 N. E. 680, we are of the opinion 
that a sunstroke would be deemed an accident under the law of this state, which 
requires in a doubtful case that interpretation of a policy which is most favor- 
able to the insured. 


In the instant case the plaintiff, however, requires us to go further and not 
only read into the policy a liability for sunstroke in the popular sense of_ that 
term, but to so construe the term so interpolated as to embrace heat strokes induced 
by artificial heat as well as those induced by the sun’s rays. There may be no 
essential pathological difference in being overcome by heat, whether from the 
direct rays of the sun or from artificial heat. See authorities collected in Con- 
tinental Casualty Co. v. Johnson, 74 Kan. 129, 85 P. 545, 6 L. R. A. (N. S.) 
609, 118 Am. St. Rep. 308, 10 Ann. Cas. 851. That, however, is not the popular 
conception of a sunstroke. We cannot, therefore, read into this policy a liability 
for sunstroke because the parties contracted with reference to the popular con- 
ception of a sunstroke,-and then give to the term “sunstroke” the broad, all- 
inclusive, but technical definition that would include heat cramps caused by 
intense exertion in a hot room. 

To sustain recovery in this case would strain the contract sued upon beyond 
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all reason. If a man with a diseased heart who subjects himself to arduous 
exertion in a room heated to ninety degress can be said from those facts to have 
suffered an accident because he collapses, a weaker man with a feebler heart 
similarly succumbing in a milder temperature would be said to have met with 
an accident, and, in the end, the liability of the insurer would be stretched to 
cover any case where high blood pressure united with exertion in causing 
prostration. 

The case of the plaintiff was not as strong in law as the case where recovery 
was denied in New Amsterdam Casualty Co. v. Johnson, Adm’x, 91 Ohio St. 155, 
110 N. E. 475, L. R. A. 1916B, 1018. 

The defendant was entitled to a directed verdict at the conclusion of the 
testimony. 

The judgment is reversed, and judgment is entered for the plaintiff in error. 

Middleton and Blosser, JJ., concur. 


BARKER v. TRAVELERS’ INS. CO. No. 3802. 

Court of Civil Appeals of Texas. Amarillo. April 27, 1932. 
Rehearing Denied July 9, 1932. 

52 Southwestern Reporter (2d) 285. 

1 INSURANCE. 

Waiver of terms of insurance policy or estoppel by conduct under terms 
must be specially pleaded by insured. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

2. INSURANCE. 

Accident policy provision limiting insurance coverage to persons of certain 
age held waived by insurer issuing policy without apphcation or inquiry as to 
insured’s age. 

Facts disclosed that an accident policy was issued to the insured at 
the time he purchased a railroad ticket; that no inquiry was made as 

to his age; that he made no representation regarding it; that policy 

contained clause limiting insurance coverage to persons over age of 18 

years and under age of 70 years; and that insured was over 80 years 

of age. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

Appeal from Lubbock County Court; E. L. Pitts, Judge. 

Suit by S. H. Barker against the Travelers’ Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Levens, McWhorter & Howard, of Lubbock, for appellant. 

Thompson, Knight, Baker & Harris, of Dallas, and Bledsoe, Crenshaw & 
Dupree, of Lubbock, for appellee. 

maw, ©. f. 

The appellant Barker bought a railway ticket from Texas to California. The 
agent of the railway company at that time sold him an accident policy which 
provided for weekly payments to the assured in the event he sustained certain 
injuries during the term of the policy, and it was further provided that, in case 
of accidental death, the company would pay $5,000. The life of the policy was 
for forty-eight hours, and the premium paid by the appellant was 50 cents. 

The policy contained this condition: “The insurance under this policy 
shall not cover any person under the age of eighteen and over the age of 
seventy years.” 

During the life of the policy Barker was injured at Clovis, N. M., while en 
route to California, and filed this suit to recover damages in the sum of $950. 

The evidence showed that Barker was over 80 years of age at the time the 
policy was issued, and the insurance company set up that fact in defense. 

By a supplemental petition Barker alleged that he signed no application for 
the insurance; that the agent who issued the policy made no inquiry as to his 
age, and that he made no representations with reference thereto; that the com- 
pany had accepted the premium of 50 cents and retained it; that he did not know 
the policy contained a provision with reference to his age, and it was shown that 
the policy was issued to him only a few minutes before he boarded the train for 
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California, and he had no knowledge of the stipulation referred to. The fact 
of the issuance of the policy without* making inquiry as to the age of the assured 
and the receipt and retention of the premium were set up as a waiver and as 
estopping the defendant from relying upon the provision in the policy with 
reference to the age of the assured. 

When both sides closed in the introduction of testimony, the court directed 
a verdict for the insurance company. Hence this appeal. 

Barker testified that, when he purchased his ticket at the Santa Fé depot 
for Bakersfield, Cal. the ticket agent asked him if he wanted an insurance 
policy. He further testified: “I asked him (the agent) what it was and he said 
that he could issue me a policy that would cover me for two days for 50c and 
that if I got hurt, the Insurance Company would pay me so much a week and 
if I got killed the Insurance Company would pay $5,000.00. I told him that I 
would take it and I paid him 50c and he folded the policy and put it in the 
envelope with my ticket. The train was about to leave the station and I rushed 
to get on the train.” 

He further testified that he did not read the policy, and that the agent who 
issued it did not ask him how old he was at the time it was issued; that he did 
not tell the agent his age because he was not asked to do so. 

C. B. Jones, the agent who issued the policy, testified, in part: “I was an 
employee of the Santa Fé Railway Company as ticket agent and also was agent 
for the Travelers’ Insurance Company in issuing these policies of insurance. 
Along about Nov. 24, 1930, a gentleman purchased a ticket to Bakersfield, Calif., 
and at that time I sold him a policy of insurance in the Travelers’ Insurance 
Company. I did not know what his age was at that time. I made no inquiry 
of him as to his age and he made no statement to me at that time. I knew there 
were various and sundry other limitations in the policy with reference to health, 
age, etc., and that the contract was so written as to avoid the issuance of a 
policy if a person was over the age or under the age. I did not explain any of 
these things to Mr. Barker. As a matter of fact, these policies are issued in a 
hurry and a rush. The Travelers’ Insurance Company instructs me to issue 
these policies to people boarding the train who purchase tickets. As a general 
rule these policies are just filled out and put in an envelope and handed to a 
man and he immediately walks out and boards a train. It is never the policy 
of the Company to require me and I do not make any inquiries as to the physical 
condition or the age of the applicant for the policy and I did not make any such 
inquiries of this man. I did tell him it was an accident policy. I had the oppor- 
tunity of asking him any questions that I desired and to examine his appearance 
and at the time I issued the policy I just passed that part of it up and issued 
it to him.” 

[1] We think the court erred in directing a verdict against the appellant. 
The appellee relies principally upon the case of Perry v. Standard Life & Acci- 
dent Ins. Co., 59 Tex. Civ. App. 50, 125 S. W. 374, in which it is held that such 
a provision in the policy when the assured is over the age limit is a complete 
defense. That case may, however, be distinguished from this case and the line 
of authorities sustaining our holding herein by the fact that the plaintiff in the 
Perry Case did not plead waiver and estoppel. The waiver of the terms of a 
policy or estoppel by conduct under any such terms must be specially pleaded 
by the plaintiff. else they are held to be waived. Lone Star Finance Co. v. Uni- 
versal Automobile Ins. Co. (Tex. Civ. App.) 28 S.W.(2d) 573; East Texas Fire 
Ins. Co. v. Brown, 82 Tex. 631, 18 S. W. 713. : 

[2] We think the rule is established in Texas by the case of Royal Neigh- 
bors of America v. Sims et al. (Tex. Civ. App.) 216 S. W. 240, that, when a policy 
of this character is issued without an application and without any inquiry on 
the part of the insurer as to the age of the insured, such a provision in the policy 
has been waived. This holding is in accord with the weight of authority in 
other jurisdictions. 1 C. J. 409, § 22; 26 C. J. 318, § 391; Southern Insurance Co. 
v. Nicholson (Tex. Civ. App.) 292 S. W. 569; Hause v. Standard Accident Insur- 
ance Co., 172 Mich. 59, 137 N. W. 694; 4 Crouch on Insurance, § 878f; 5 Cooley, 
Br. Ins. (2d Ed.) P. 4226. 

For the reasons stated, the judgment is reversed, and the cause remanded. 
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AUTOMOBILE 


HOLMES vy. HUGHES et al. Civ. 8426. 
District Court of Appeal, First District, Division 1, California. Aug. 6, 1932. 
Rehearing Denied Sept. 3,. 1932. 
14 Pacific Reporter (2d) 149. 
1. INSURANCE. 

Provision of automobile liability policy that insured would help prosecute 
appeals did not require insured to furnish bond to stay execution on judgment 
against insured pending insurer’s appeal or subject him to claim for subrogation 
by surety on insolvent insurer’s appeal bond (Code Civ. Proc. §§ 942, 1059). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Superior Court, Alameda County; T. W. Harris, Judge. 

Action by Ann D. Holmes against Edward F. Hughes and the Indemnity In- 
surance Company of North America. From the judgment for plaintiff, the In- 
demnity Insurance Company appeals. 

Affirmed. 

Bronson, Bronson & Slaven, of San Francisco, for appellant. 

P. L. Benjamin, of San Francisco, for respondent. 

Per Curiam. 


On February 27, 1930, judgment was entered in the above action in favor of 
plaintiff and against the defendant for $2,500 and costs. The action was one for 
personal injuries caused by the negligent operation of an automobile by the defend- 
ant. The latter was insured against loss or damage due to such negligence by a 
policy of liability insurance issued by the Home Accident Insurance Company oi 
Arkansas. Therein the insurer agreed “to defend in the name and on behalf of 
the assured any suit brought to enforce a claim for damages, * * * ” and the policy 
also contained the following provision: “The assured, whenever requested by the 
company, shall aid in securing information and evidence and the attendance of 
witnesses and in prosecuting appeals, but the assured shall not voluntarily assume 
any liability either before or after an accident nor shall he, without the written 
consent of the company previously given, incur any expense or settle any claim 
except at his own cost, nor interfere in any negotiations for settlement or in any 
legal proceeding conducted by the company on account of any claim. * * * ” Fur- 
ther, that in the event of a judgment being recovered against the assured, an 
action might be brought on the policy by the injured person against the insurer. 

The evidence shows that the insurer employed attorneys and carried on the 
defense without interference by defendant. Upon the entry of the judgment, an 
appeal was taken therefrom by the insurer, acting through its attorneys, and a 
bond was filed for the purpose of staying execution pending the appeal. This 
bond was procured by the insurer from the Indemnity Insurance Company of 
North America, which at the insurer’s request became sole surety thereon. There- 
after the insurer became insolvent, and the appeal was dismissed, whereupon a 
remittitur issued and was filed in the Superior Court. The judgment passed by 
assignment to J. C. Hughes, who, on June 17, 1931, filed in the Superior Court a 
written application for entry of judgment against the Indemnity Company as 
surety upon the bond. The application was granted, resulting in a judgment under 
section 942 of the Code of Civil Procedure against said company for $2,639.04, 
with costs and interest, which it paid. 

Following such payment, the Indemnity Company, pursuant to section 1059 
of the Code of Civil Procedure, requested the clerk of the Superior Court to 
issue execution against the defendant for the amount paid. The writ issued and 
was levied upon property standing in defendant’s name. Thereupon he moved the 
court for an order directing entry of satisfaction of judgment as against himseli 
and recalling the execution. This motion was upon the ground that the Indemnity 
Company did not by executing the said bond on appeal become surety for him 
but for the insurer, and that therefore it had not become subrogated to any right 
to enforce the judgment against him. Affidavits in support of the motion, and 
counter affidavits by the Indemnity Company, were filed. Those in favor of the 
defendant, who was the prevailing party, must be taken as true. Doak v. Bruson, 
152 Cal. 17, 91 P. 1001. From these it sufficiently appears that the defendant was 
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satisfied with the judgment and desired its payment, but that without his 
knowledge or consent an appeal was taken therefrom by the insurer, and upon its 
application alone the bond in question was procured and filed; further, that the 
insurer agreed to hold the Indemnity Company harmless against any liability for 
loss thereunder, and that the latter company until the insurer became insolvent 
considered it and not the defendant to be its principal. It also appears that all the 
facts of the transaction were known to the Indemnity Company when its bond 
was executed, and that a discount from the regular premium was allowed the 
insurer. 

The motion was granted, and the Indemnity Company appealed from the 
orders entered in that connection. 

[1] While the policy contained the provision that the assured, if: requested 
by the company, should aid in the prosecution of appeals, by no reasonable con- 
struction did this provision require defendant to furnish a bond to stay the 
execution of a judgment pending an appeal, or to place himself in a position 
where he would be subject to a claim of the character made in this proceeding; 
and it has been held to be the duty of an insurer, in case it elects to appeal, to 
furnish the bond. Pacific Coast Casualty Co. v. General Bonding & Casualty Co. 
(C. C. A.) 240 F. 36. It has also been held that an insurance company, in exer- 
cising its right to defend an action brought against the assured, is not the latter’s 
agent, but rather in the position of an independent contractor. Attleboro Mfg. Co. 
v. Frankfort, etc., Ins. Co. (C. C. A.) 240 F. 573; Bell v. Greenwwood, 229 App. 
Div. 550, 242 N. Y. S. 149. 

The Indemnity Company contends, however, that, having paid the judgment, 
it became substituted to the rights of the judgment creditor under said section 
1059, which provides that any surety on an underfaking on appeal executed to 
stay proceedings on a money judgment, who pays the same after its affirmation, 
is substituted to the rights of the judgment creditor, and may enforce the judg- 
ment in all respects as if he had recovered it. 

A surety is one who at the request of another, and for the purpose of 
securing him a’ benefit, becomes responsible for the performance by the latter 
of some act in favor of a third person, or hypothecates property as security 
therefor (Civ. Code, § 2831); and it is the general rule that, in order to recover, 
he must show that he became such at the.express or implied request of the 
principal; otherwise he will be deemed a mere volunteer, and cannot thus make 
himself a creditor of him whose debt he pays. Spencer, Suretyship, § 118; 50 
Cor. Jur. Principal and Surety, § 404, p. 249; Mitchell v. Chambers, 43 Mich. 150, 
5 N. W. 57, 38 Am. Rep. 167; White’s Ex’r v. White, 30 Vt. 338; Ricketson v. 
Giles, 91 Ill. 154; McPherson v. Meek, 30 Mo. 345; McCabe v. Montgomery, 131 
Ark. 523, 199 S. W. 548; Anderson v. Hendrickson, 1 Neb. (Unof.) 610, 95 N. W. 
844. Here there was no request by defendant, and as between him and the com- 
panies he received no benefit from the filing of the bond, nor was it the intention 
of the Indemnity Company that he should; the sole beneficiary as understood by 
both companies being the insurer. Under such circumstances, as held in McCabe 
v. Montgomery, supra, so far as the companies were concerned, the bond was not 
for defendant’s benefit, and as to him the Indemnity Company was a volunteer. 
While subrogation is founded upon principles of justice, and may be decreed so 
as to secure such without regard to form, a person claiming the benefit of the 
doctrine must establish a superior equity, which appellant has failed to do, and it 
will not be permitted to work an injustice. 23 Cal. Jur. Subrogation, 917; Bell 
v. Greenwood, supra. The facts of the case last cited closely resemble those in the 
case at bar; and it was there held that a surety on an appeal bond obtained by 
an insurer was not entitled after payment of the judgment to recover against 
the principal defendant on the theory of subrogation, citing City Trust, etc., 
Surety Co. v. Haaslocher, 101 App. Div. 415, 91 N. Y. §. 1022, which declares 
that after judgment the insurer is as between it and the judgment debtor to be 
regarded as the principal debtor, and that an appeal bond which it had caused to 
be filed should be deemed to have been executed on its behalf as principal. 
Literally, the Code section covers all cases where such a bond is filed irrespective 
of any question of privity between the parties and regardless of whether the 
judgment debtor knew of the fact. However, the right of a surety to be subro- 
gated to the rights of the original creditor as against the judgment debtor upon 
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payment of the judgment has long been recognized and enforced in equity (37 
Cyc. Subrogation, 419; 25 R. C. L. Subrogation, § 69, p. 1387; 16 L. R. A. page 
118, note); and, as has been said with regard to section 709 of the same Code 
(Forsythe v. Los Angeles Railway Co., 149 Cal. 569, 87 P. 24; Williams v, 
Riehl, 127 Cal. 365, 59 P. 762, 78 Am. St. Rep. 60), section 1059 gives to a 
surety the summary remedy of using the judgment itself to enforce his rights 
against the judgment debtor. It is but a method of procedure based upon the 
doctrine of subrogation and governed by the same equitable principles. The letter 
of the statute will not be followed where the result of such an interpretation 
will be absurd and unjust; it being the rule that the spirit and reason of the law 
should prevail. 23 Cal. Jur. Stats. § 113, p. 735. Here, although the defendant 
was named as principal in the bond, this was without his knowledge or consent, 
and the insurer was, regardless of the form of the transaction, the real principal 
and the Indemnity Company its surety. It is our conclusion in view of the facts 
that as to defendant the Indemnity Company was not a surety within the meaning 
of the Code section. 
The orders appealed from are affirmed. 


MALMGREN v. SOUTHWESTERN AUTOMOBILE INS. CO. Civ. 8417. 
District Court of Appeal, First District, Division 2, California. Sept. 21, 1932. 
14 Pacific Reporter (2d) 351. 

INSURANCE. 


Where insurer satisfied judgment recovered by injured wife against assured 
and equal to limit of its liability under policy providing that insurer would also 
pay interest on judgment and costs, irrespective of limited liability, husband held 
not entitled to recover from insurer interest and costs on outlawed judgment he 
recovered against assured for consequential damages (St. 1919, p. 776; Code Civ. 
Proc. § 337, subd. 1; Civ. Code, § 1915). 

Word “interest” as used in provision that interest on any judgment 
against insured would be paid by company, irrespective of limits expressed 

in policy, meant interest accruing on principal sum of judgment for 

* which company was liable under policy. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Superior Court, Alameda County; James G. Quinn, Judge. 

Action by E. J. Malmgren against the Southwestern Automobile Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Ford & Johnson and Fletcher A. Cutler, all of San Francisco, for appellant. 

W. W. Middlecoff, of Los Angeles, for respondent. 

SPENCE, J. 

Plaintiff recovered a judgment against one J. A. Eddy for damages sustained 
by him in consequence of personal injuries to plaintiff’s wife caused by the negli- 
gent operation of an automobile by said J. A. Eddy. Plaintiff subsequently brought 
this action against the defendant insurance company which had issued a policy 
of insurance to said J. A. Eddy. The parties entered into a stipulation concerning 
the facts and a further stipulation that either party might move “for judgment 
upon the pleadings and the facts stipulated.” The cause was tried upon the 
motions, and judgment was entered in favor of defendant. From this judgment 
plaintiff appeals. 

Before discussing the facts appearing from the pleadings and stipulation, we 
shall first consider the theory upon which plaintiff based his alleged right to 
recover from the defendant company. The policy upon which this action was 
brought contained the following provisions: “The insolvency or bankruptcy of 
the assured shall not release the company from any payment for which it would 
otherwise be liable under this policy and if such insolvency or bankruptcy shall 
occur and an execution on a judgment recovered in a suit against the assured 
covered by this policy shall be returned unsatisfied the judgment creditor shall 
have a right of action to recover the amount of such judgment against the 
company to the same extent that the assured would have had to recover against 
the company had the assured paid the said judgment; but in no event shall the 
company’s liability exceed the limits expressed in this policy.” There was neither 
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allegation nor proof in the present action of insolvency or bankruptcy of the 
assured; nor was there any allegation or proof that execution had been returned 
unsatisfied. We therefore conclude that plaintiff as judgment creditor had not 
attempted to plead and prove a cause of action under the above-mentioned pro- 
vision of the policy. In this connection the pleading and proof merely showed 
that plaintiff’s judgment against the assured had become final and that no part 
thereof had been paid. 

This action was filed following the decision in Malmgren v. Southwestern 
Automobile Insurance Company, 201 Cal. 29, 255 P. 512, 513, and plaintiff’s plead- 
ings were no doubt drawn in the light of that decision. It was there pointed out 
that the policy involved in the present case failed to embody the provisions re- 
quired by the act of 1919 (Stats. 1919, p. 776), but contained the language found 
in a somewhat similar New York statute. The Supreme Court held that the 
provisions of the statutes of this state “are part of every policy,” and that the 
California statute in question “does not make the return of the execution un- 
satisfied a prerequisite of the commencement of an action upon the policy.” The 
statute referred to provides that, “in case judgment shall be secured against the 
insured in an action brought by the injured person or his heirs or personal repre- 
sentatives, in case death resulted from the accident, then an action may be brought 
against the company, on the policy and subject to its terms and limitations, by 
such injured person, his heirs or personal representatives as the case may be, 
to recover on said judgment.” It is therefore apparent from the pleadings and 
proof that plaintiff was attempting to state a cause of action upon the policy as 
supplemented by the provisions of the statute which were embodied into the policy 
as a matter of law. 


From the pleadings and stipulation it appears that the policy of insurance 
was in effect on August 11, 1923, when plaintiff’s wife sustained the bodily in- 
juries; that plaintiff’s wife was the only person who suffered bodily injuries in 
the accident; that plaintiff and his wife each brought separate actions against 
said J. A. Eddy; that the action brought by plaintiff’s wife was for said bodily 
injuries suffered by her, in which action she recovered a judgment on May 3, 
1924, for $5,000 and $19.75 costs; that the action brought by plaintiff was for 
consequential damages sustained by him as the result of said injuries to his 
wife, in which action plaintiff recovered judgment on February 10, 1925, in the 
sum of $2,411.95 and $13 costs; that no appeal was taken from said judgment in 
favor of plaintiff and against said J. A. Eddy, and that said judgment became 
final on April 10, 1925; that the judgment in favor of plaintiff’s wife and against 
said J. A. Eddy was satisfied in full by the defendant herein on March 20, 1927, 
by the payment of the sum of $5,367.50 as the principal sum and interest, together 
with the sum of $19.75 as costs; that no part of the judgment in favor of plain- 
tiff and against said J. A. Eddy had been paid; and that the present action was 
filed on April 8, 1930, being more than four years after said judgment in favor 
of plaintiff and against said J. A. Eddy became final. 


It was stipulated in the trial court, for the purposes of the motions for 
judgment, “that the defendant's liability, if any, is for the interest on the judg- 
ment alone and the costs.” It is not altogether clear whether plaintiff abandoned 
his effort to collect the principal sum of the judgment upon the theory that de- 
fendant’s plea of the statute of limitations was good (Code Civ. Proc. § 337, 
subd. 1), or upon the theory that plaintiff had no cause of action against the 
defendant company for the principal sum of a judgment for consequential dam- 
ages rather than damages for personal injuries or upon the theory that the de- 
fendant was not liable for said principal sum by reason of the payment of the 
judgment in favor of plaintiff's wife, as the policy provided that “the company’s 
liability for loss from an accident resulting in bodily injuries to or in the death 
of one person is limited to $5,000. * * *” 


The policy, however, provided that: “The expenses incurred by the company 
in defending any suit, including the interest on any verdict or judgment and any 
costs taxed against the insured, will be paid by the company irrespective of the 
limits expressed above.” It is by virtue of this last-mentioned provision of the 
policy that appellant contends that he was entitled to judgment against the re- 
spondent company for interest and costs on the judgment which appellant re- 
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covered against said J. A. Eddy. In our opinion, appellant’s contention cannot be 
sustained. 

[{1, 2] The policy upon which appellant seeks to recover against respondent 
was primarily a contract between the respondent and the assured. Any right of 
action which appellant may have had as a judgment creditor of the assured to 
recover anything from respondent under the policy arose either by virtue of the 
express provisions of the policy or by virtue of the provisions of the statute 
embodied into the policy as a matter of law. Appellant failed to plead or prove 
a cause of action under the express terms of the policy first above set forth, and 
his right of action, if any, upon the policy arose by virtue of the provisions of 
the statute. It is unnecessary for us to determine whether appellant was the 
“injured person” within the meaning of the statute, for, even assuming that he 
was, his right of action, if any, against respondent for the principal sum of the 
judgment and costs arose as soon as the judgment became final. It was therefore 
barred by the statute of limitations. Code Civ. Proc. § 337, subd. 1. But appellant 
takes the position that his right of action for interest on the judgment did not 
accrue until the installments of interest became due, and that therefore his right 
of action for such interest was not barred. No authority has been called to our 
attention holding that an independent action may be maintained for accruing in- 
stallments of interest upon an obligation when the right of action to recover the 
principal sum is barred by the statute of limitations. We have been unable to 
find any support in the authorities for appellant’s position, and believe that to 
sustain it would defeat the very purpose of such statutes of limitations. We are 
of the opinion, however, that appellant’s position is untenable for a further and 
entirely different reason. Respondent paid a sum in excess of $5,000 to satisfy 
the judgment recovered against the assured by appellant’s wife. The principal 
sum of that judgment was equal to the $5,000 limit provided in the policy, and 
respondent was not liable under the policy for the principal sum of any other 
judgment. Respondent further paid the interest on said judgment in favor of 
appellant’s wife and the costs, “irrespective of the limits” of the policy. Appel- 
lant would have us construe the clause of the policy relating to interest to mean 
that, despite such payment in full to appellant’s wife, respondent was also liable 
for interest on appellant’s judgment against the assured, “irrespective of the 
limits” of the policy. We cannot agree with this construction, for we are of the 
opinion that the “interest on any verdict or judgment” which the company agreed 
to pay, “irrespective of the limits expressed above,” had no reference to interest 
on the principal sum of any judgment for which principal sum the company was 
not in any manner liable. “Interest is the compensation allowed by law or fixed 
by the parties for the use, or forbearance, or detention of money.” Civ. Code, § 
1915. The only logical construction to place upon the word “interest,” as used in 
the above-mentioned policy, is that it referred only to interest accruing on the 
principal sum of a judgment for which respondent was liable under the terms of 
the policy. To interpret the policy in accordance with the contention of appellant 
would lead to the absurd result of rendering respondent liable indefinitely for the 
payment of the accruing installments of interest upon an obligation of a third 
person for which obligation respondent was not in any manner liable. We do not 
believe that the rule of strict construction against the insurer may be invoked to 
sustain such an unreasonable construction. 

The judgment is affirmed. 

We concur. Nourse, P. J.; Sturtevant, J. 


ANTICHI et al. v. NEW YORK INDEMNITY CO. 
McINTYRE v. SAME (two cases). Civ. 4598—4600. 
District Court of Appeal, Third District, California. Sept. 24, 1932. 
14 Pacific Reporter (2d) 598. 
1. INSURANCE. 


Liability policy covered accident occurring while truck was being driven by in- 
sured owner substituting for hired driver named in policy. 
__Facts disclosed that one of authorized drivers of truck named in li- 
ability policy, while making delivery of load of turkeys, became ill, and 
thereafter one of insured partners took charge of truck and while driving 
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truck accident occurred. The policy provided that, if any of drivers named 

therein was a hired chauffeur, “it is agreed that the policy is extended to 

cover while such automobiles are being driven by any one employed as a 

substitute.” Insurer’s contention that word “employed,” as used in policy, 

meant hired substitute, or some one other than named assured, could not 

be sustained, since, though word “employ” usually imports relation of 

master and servant, this is not universal rule, and idea of compensation is 

not necessarily involved, but in present tense it is applied to persons en- 

gaged in doing something, and in the past tense it is applied to persons en- 

gaged in the performance of work or duties, either busy or occupied at 
work, 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Ambiguity in liability policy caused by insurer must be interpreted most fa- 
yorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Automobile liability policy indemnifying against all legal liability arising from 
bodily injuries held to cover medical expenses and loss of services sustained by 
husband from injuries to wife. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


\ppeals from Superior Court, Solano County; William T. O’Donnell, Judge. 

Separate actions by Gene Antichi and another, by W. J. McIntyre, and by 
Laura McIntyre, against the New York Indemnity Company, which actions were 
consolidated. From judgments for plaintiffs, defendant appeals. 

Affirmed. 

Hadsell, Sweet & Ingalls and Lewis N. Mitchell, all of San Francisco, for ap- 
pellant. 

Charles W. Haswell, of San Francisco, F. F. Marshall, of Dixon, and W. U. 
Goodman, of Fairfield, for respondents. 

Jamison, Justice pro tem., delivered the opinion of the court. 

These cases were consolidated for trial and have been consolidated for hearing 
on appeal. 

All three of the suits were upon a policy of insurance issued to Gene Antichi 
and A. E. Mallett, partners doing business under the name of Sacramento-Corning 
Freight Line and against the New York Indemnity Company. 

One suit was brought by the said Antichi and Mallett for $1,000 attorney fees 
expended in defending actions brought by W. J. McIntyre and Laura McIntyre 
against them. The suit of Laura McIntyre is to recover the sum of $7,733.30 and 
$29.50 costs based upon a judgment in her favor in an action for damages for per- 
sonal injuries against said Antichi and Mallett. The suit of W. J. McIntyre is for 
consequential damages resulting from the injuries to his wife Laura McIntyre based 
upon a judgment for $2,500 against the said Antichi and Mallett. Plaintiffs had 
judgments in all of these cases, and from these judgments defendant appeals. 

The policy of insurance upon which the actions are founded was issued on 
June 20, 1928. The accident which gave rise to these actions occurred on February 
13, 1929. The said policy contained the following provision: 

“In consideration of the reduced premium rates at which this policy is written 
and of the statement made by the assured that he does not own more automobiles 
than those described in the policy and that there will not be a greater number of 
persons who operate such automobiles than those named in the endorsement without 
previous notice to the Company and payment of proper additional premium there- 
for, it is agreed that without previous notice to the company and payment of addi- 
tional premium this policy covers the operation of the automobiles described only 
while such automobiles are being personally driven by Emmet Harden, Claude 
Strawn and R. C. McEwen or by any person when accompanied by such named 
drivers. 

“If any of the named drivers is a hired chauffeur it is agreed that the policy is 
extended to cover while such automobiles are being driven by anyone employed as 
his substitute by reason of such chauffeur’s illness or leave of absence, and by any- 





1394 The Insurance Law Journal, Vol. 79 [Dec., 1932 


one employed as his successor. Notice of such successor or substitute shall be fur- 
nished the company within ten days of employment of such successor or substitute.” 

Emmet Harden, using one of the trucks covered by the policy and carrying a 
load of turkeys consigned to San Francisco, left Corning at 11 o’clock p. m. on the 
12th of February, 1929, and arrived at Davis at 8 o’clock a. m. on the morning of 
February 13, 1929. When he arrived at Davis he telephoned Mallett that on the 
trip from Corning he had blown out a gasket and asked that a driver be sent to 
‘Davis. Thereupon both Mallett and Antichi went to Davis, and after the truck 
was repaired, Harden complaining of not feeling well, and not feeling able to 
drive the truck to San Francisco, Antichi took charge of the truck and drove it, 
and on his way to San Francisco the accident happened which caused these suits. 

{1] Appellant contends that this accident was not covered by the terms of the 
policy; that the words, under the heading of More Automobiles and Drivers, “if 
any of the named drivers is a hired chauffeur, it is agreed that the policy is extend- 
ed to cover while such automobiles are being driven by anyone employed as a sub- 
stitute,” means a hired substitute, or some one other than the named assured. 

The case of McCluskey v. Cromwell, 11 N. Y. 593, relied on by appellant to 
sustain his contention, is not in point. In that case the general contractor gave a 
bond conditioned that he would pay every laborer employed by him. The plaintiffs 
workers were employed by an independent contractor and the court very properly 
held the general contractor was not liable. 

The dissenting opinion of Judge Ruggles in that case very clearly defines the 
word “employed” wherein he said: “A man hired to labor is employed, but a man 
may be employed in a work who is not hired. Materials are employed for building 
locks, but they are not hired; and a man who does his own work or the work of 
another is employed in it, although he receives no wages.” 

Nor is the case of Cooper v. Industrial Accident Commission et al., 177 Cal. 
685, 171 P. 684, cited by appellant, in point here. In that case the widow claimed 
damages for the death of her husband, who was a member of a partnership en- 
gaged in mining. The accident occurred while he was engaged in business for the 
partnership, and it was held that the husband was not an employee of the partner- 
ship within the meaning of the Workmen’s Compensation, Insurance and Safety 
Act (St. 1913, p. 284), although there was evidence that he had been employed by 
the partnership at a fixed wage. 

In the instant case Antichi was not employed by the partnership of which he 
was a member to drive the said truck, but merely took over its operation owing 
to the illness of Harden. 

The word “employ” is used in divers significations. Although it usually im- 
ports the relation of master and servant, or of employer and employee, this is not 
the universal rule, and the idea of compensation is not necessarily involved in the 
term. In the present tense it is applied to persons engaged in doing something. In 
the past tense it is applied to persons engaged in the performance of work or du- 
ties, either busy or occupied at work. 20 Cor. Jur. 1228, 1229. To engage is one of 
the meanings of “employ.” Black’s Law Dictionary, 430. 

[2] The word “employed” may mean intrusted with the management of affairs. 
3 Words and Phrases, First Series, 2377. The rule is well settled that where there 
is an ambiguity in the policy caused by the insurer, the policy will be given an in- 
terpretation most favorable to the insured. Swift v. Zurich Gen. Acc. & L. Ins. 
Co., 112 Cal. App. 709, 297 P. 578; Ogburn v. Travelers Ins. Co., 207 Cal. 50, 276 
P. 1004. See, also Goorberg vy. Western Assurance Co., 150 -Cal. 510, 89 P. 130, 10 
L. R. A. (N. S.) 876, 119 Am. St. Rep. 246, 11 Ann. Cas. 801. 

This policy was drawn by the insurer. It caused the uncertainty or ambiguity 
to exist, and it is not urged that any additional hazard was incurred by the substi- 
tution of Amtichi for Harden. 

We are of the opinion that the policy covered such substitution. 

[3] Appellant next contends that the judgment in favor of respondent W. J. 
McIntyre should be reversed. This contention is founded upon the claim that dam- 
ages suffered by the husband for injuries to his wife, that is to say, consequential 
damages, are not covered by the policy. The policy contains the following pro- 
vision: “Indemnity provided by this policy applies only to the item below for which 
a premium charge is made. Legal liability for bodily injuries or death, one, person 
$10,000.00. One accident $10,000.00.” 
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In compliance with the act of the Legislature approved May 21, 1919 (Stats. 
1919, p. 776), the following provision is also contained in said policy: “Bankruptcy 
or insolvency of the assured shall not relieve the company of any legal obligation 
hereunder. If any person or his legal representatives shall obtain final judgment 
against the assured because of such injuries, and execution thereon is returned un- 
satisfied by reason of bankruptcy, insolvency or any other cause, or if such judg- 
ment is not satisfied within thirty days after it is rendered, then such person or his 
legal representatives may proceed against the company to recover the amount of 
such judgment, either at law or equity, but not exceeding the limit of this policy 
applicable thereto.” 

Appellant cites the case of New Amsterdam Casualty Co. v. Nadler et al., 115 
Ohio St. 472, 154 N. E. 736, decided by the Supreme Court of Ohio in support of 
this contention. In that case the court held that the husband could not recover 
consequential damages for an injury to his wife, under a policy which covered bod- 
ily injuries to a person; that it could not reasonably be held to include the kind of 
loss suffered by the husband. And in the case of Price v. National Surety Co., 221 
App. Div. 56, 222 N. Y. S. 437, also cited by appellant, the court held that the 
terms “injury to person” or “injury to persons” refer to direct bodily damage to 
the person upon whom the injury was inflicted and did not include injury to an- 
other in loss as a consequence of such bodily injury. Appellant also cites from 
other states holding substantially the same doctrine. 

But in none of the cases were the terms fixing the liability of the indemnity 
company similar to those contained in the policy in the instant case. 

This policy provides indemnity to the assured to the extent of $10,000 against 
legal liability for bodily injuries. This judgment of W. J. McIntyre was for hos- 
pital bills, medical attention, and loss of services incurred by him by reason of the 
bodily injuries sustained by his wife in the said accident. Had the policy provided 
only for damages arising from bodily injuries, the authorities cited by appellant 
would be controlling; but it goes much farther than that and indemnifies the as- 
sured against all legal liability arising from bodily injuries. There can be no ques- 
tion but that the judgment of W. J. McIntyre was a legal liability against the as- 
sured growing out of the bodily injury suffered by the wife. Such being the case, 
the said judgment for consequential damages was covered by the policy. 

[4] The final contention of appellant is that the decision of the trial court is in 
contravention of the Constitution of the United States and of this state, in that ap- 
pellant did not have its day in court in defending against the said action brought 
by the McIntyres against Antichi and Mallett. Inasmuch as it admitted that ap- 
pellant refused to defend the said cases after being called upon so to do, we see 
no merit in this contention. 

Nor is there any merit in the claim that by an act of the Legislature material, 
or any, alterations were made in the policy. If appellant refers to the act of 1919, 
it is sufficient to say that this act was in force a number of years before this policy 
was issued. 

The judgments are affirmed. 

We concur: Plummer, Acting P. J.; R. L. Thompson, J. 


CONTINENTAL CASUALTY CO. v. CARVER et al. No. 12747. 


Supreme Court of Colorado. June 20, 1932. 
Rehearing Denied Sept. 12, 1932. 
14 Pacific Reporter (2d) 181. 
1. INSUR ANCE. 
Dealer’s liability policy held not to cover dealer’s automobile when used for 


demonstrating purposes by agent of another dealer with whom insured dealer was 
negotiating concerning automobile agency. 


Liability policy did not cover automobile when driven by agent of 
the other dealer, since the policy specifically provided that it did not 
cover any automobile which was being driven by or was in charge of 
any person whose remuneration was not included in the estimate of earn- 
ings of insured’s employees appearirig in the schedule of the policy and 
the final premium was to be fixed by applying the schedule rate to the 
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entire remuneration earned during the policy period by all employees of 
the insured. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
3. INSURANCE. 

As respects conclusiveness against insurer of judgment against insured, clause 
of liability policy requiring insurer to defend suit against insured held not made 
for benefit of injured party. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

4. INSURANCE. 

Injured party’s judgment against insured held not res judicata as to insurer 
not party to suit, notwithstanding policy required insurer to defend suit against 
insured. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

In Department. 

Error to District Court, Boulder County; Claude C. Coffin, Judge. 

Action by W. L. Carver and another against the Continental Casualty Com- 
pany. Judgment for plaintiffs, and defendant brings error. 

Reversed with directions. 

Bartels & Blood and Arthur H. Laws, all of Denver, for plaintiff in error. 

John R. Wolff, of Boulder, for defendants in error. 

Burke, J. 

The question here presented is the validity of a judgment obtained by the 
assignees of the victim of an automobile accident, against the insurer of the 
corporation which was the alleged employer of the driver of the offending car. 

These parties appeared in reverse order in the trial court and are herein- 
after referred to as there, or as the Casualty Company and the Carvers, re- 
spectively. The Graham Motor Company is referred to as the Graham Company 
and the Carver Brothers Motor Company as the Carver Company. The Casualty 
Company is an insurance company; the Graham Company was an automobile 
company handling Reo cars in Denver. The Carver Company operated a garage 
and sold cars in Boulder. The Carvers were president and secretary-treasurer of 
the Carver Company, and they and their wives constituted its board of directors 
and held all its stock. This company was in fact merely the Carvers incorporated. 
Prior to the trial hereof the company had ceased to operate as such and the 
individuals were running the business. H. A. Graham, hereinafter referred to as 
Graham, represented the Graham Company, and William Bracy was general sales 
manager of the Carver Company on a salary plus a commission on all sales. 

The Casualty Company issued a policy to the Graham Company insuring it 
“against loss from liability imposed upon the assured by law for damages on 
account of bodily injuries, * * * accidentally suffered, or alleged to have been 
suffered, within the policy period, by any person or persons not employed by the 
assured; (1) By reason of the ownership, maintenance or use of any of the 
automobiles covered by this policy, as described in the schedule,” and containing 
certain conditions and limitations hereinafter referred to. It also contained a clause 
providing that in case of the insolvency or bankruptcy of the assured, a person 
injured, or his presonal representative in case death resulted from the accident, 
might, after execution issued and returned unsatisfied, maintain an action against 
the Casualty Company. While this policy was in effect Graham was in Boulder 
negotiating with the Carver Company concerning its taking the agency there for 
Reo cars. While his proposition was under consideration the Carver Company’s 
men were introducing him to prospective customers. He had parked his Reo 
demonstrator car and was talking to Bracy. The latter hailed one Childers, sought 
to interest him in the Reo, and the two got into Graham’s car to demonstrate, 
Bracy driving. While thus occupied Bracy drove the car into the rear of a 
horsedrawn vehicle and injured one Wood, an occupant. Wood sued the Carver 
Company and the Graham Company. The latter, by its own attorneys, answered, 
but did not otherwise defend. Wood therein secured a joint and several judgment 
for $3,500. An execution was issued thereon and levied on the property of the 
Carver Company. October 21, 1928, Wood assigned this judgment to the Carvers. 
Thereafter said levy was withdrawn and the property released to the assignees, 
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and some months later another execution was issued and returned nulla bona. 
Promptly thereafter the Carvers, as assignees of the Wood judgment, and as 
assignees of Wood's rights under the policy to sue direct, brought the instant 
action against the Casualty Company; their position being that the latter is liable 
for the Wood judgment under the terms of the Graham policy, and that they 
are entitled to recover as assignees of Wood. A general demurrer to the amended 
complaint was overruled. Answer and replication followed and the cause was 
tried to the court. At the close of plaintiffs’ evidence defendant’s motion for a 
nonsuit was overruled. The court found generally for plaintiffs and gave them 
judgment for the amount of the Wood judgment, plus interest and the costs of 
both suits, a total of approximately $4,500. To review that judgment the Casualty 
Company prosecutes this writ. : i 

The Casualty Company says, in substance: (1) The injury sustained by 
Wood was not covered by the policy; (2) Wood’s right to sue the Casualty 
Company was not assignable; (3) the purchase by the Carvers of Wood's judg- 
ment was a payment and discharge thereof because contribution between joint 
tort-feasors is unknown to the law. If the first of these contentions is correct, 
as we think it is, the others need not be noticed. 

[1] The policy in question specifically provided that it did “not cover any 
automobile * * * which is being driven by or is in charge of any person whose 
remuneration is not included in the estimate appearing in the schedule.” The 
estimated number of employees “appearing in the schedule” is “various,” their 
total “estimated” remuneration is $25,000, the rate per $100 based thereon is .90, 
and the “estimated” premium $225. The final premium on this policy was to be 
fixed by applying the schedule rate to the “entire remuneration earned during 
the policy period by all employees of the assured.” For this purpose the policy 
fixed arbitrary figures for the remuneration of proprietors and officers. “The 
remuneration of all other employees shall be included at the actual amount 
earned. * * * At the end of the policy period the actual amounts of such 
remuneration * * * shall be determined by an audit of the assured’s. books 
and the records.” If these amounts exceeded the estimate the assured should pay 
the balance,- if less it should have a refund. It is thus perfectly apparent that 
the amount: of premium on this policy had no relation to the assured’s earnings. 
It was based upon earnings of employees, and for the purpose of figuring it 
actual earnings of actual employees were taken, plus an arbitrary amount, as 
agreed upon, for earnings of owners and officers. Whatever compensation, if 
any, the Carver Company might have received had Bracy sold a Reo car to 
Childers as a result of the demonstration in the course of which Wood was 
injured, we cannot conceive how that compensation could have been reflected “in 
the estimate appearing in the schedule.” This “estimate appearing in the schedule” 
was an estimate of earnings of the Graham Company’s employees. Bracy was an 
employee of the Carver Company, not the Graham Company. If, at the time of 
the accident, he was in any sense an employee of the latter the relationship was 
such as could not have been contemplated at the time the policy was written. 
Nothing seems more clear to us than that this car which injured Wood was then 
“being driven by” a “person whose remuneration” was “not included in the esti- 
mate appearing in the schedule.” Hence that car and that injury were not within 
the terms of the policy. 


It is earnestly contended, however, that the question of Bracy’s employment 
by the Graham Company was an issue in Wood's suit against the two motor 
companies, was therein decided against them, and hence is res adjudicata. The 
Casualty Company answers that, not being a party to that litigation, it is not 
bound. The Carvers reply that it was in duty bound to appear therein under a 
clause of the policy which provides that notice of accidents, “causing loss cov- 
ered hereby,” claims for damages caused thereby, and suits for such claims, shall 
be given the Casualty Company and that it will “defend for the assured any 
suits, even if groundless, brought against the assured to recover damages,” and 
that it had notice. 


[2] We assume that the Casualty Company, if sued by the Graham Company, 
would be bound by the court’s finding in the Wood case that Bracy was an 
employee of the Graham Company. It must be borne in mind, however, that the 
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Wood suit was an action in tort and this is an action on contract. Bracy might 
have been an employee of the Graham Company in such a sense as to make it 
liable for his tort, yet not such employee under the terms of the policy as to 
make the Casualty Company liable thereunder. The difficulty about the Carvers’ 
reply to this proposition is that it assumes that Wood was a party to this clause 
of the policy binding the Casualty Company to defend. The general rule is that 
one who is not a party to a contract, and from whom no consideration moved, has 
no connection therewith. He can avail himself of its terms neither as a cause of 
action or a defense. He may profit by its performance, or suffer from its breach; 
but he is still a.stranger. 6 R. C. L. p. 881, § 270. Unless the element of trustee- 
ship is involved, this remains the rule in England and some of the states, even 
where the contract is made expressly for his benefit. But in a majority of the 
states the latter fact now gives him an interest and a right of action. Id. p. 882, 
§ 271. 

[3, 4] The utmost that Carvers can claim is that they stand in the shoes 
of Wood, and this clause of the policy concerning claims and suits was not 
made for his benefit. Had the Casulaty Company, in compliance therewith, de- 
fended against his action, such defense would have been adverse and disadvan- 
tageous to him. Hence its failure to keep its contract in that particular, 1f it so 
failed, does not concern him. It follows that, not being a party to that suit, 
nothing therein decided is res adjudicata as to it. 

The judgment is accordingly reversed, with directions to dismiss at the costs 
of defendants in error. 

Adams, C. J., and Hilliard, J., concur. 


SCOFIELD v. AMERICAN MUT. INS. CO. No. 17272. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
Rehearing Denied May 23, 1932. 
Second Rehearing Denied July 5, 1932. 
52 Southwestern Reporter (2d) 205. 
3. INSURANCE. 

Applicant for automobile fire policy who ‘had title to automobile when policy 
was delivered had “insurable interest.” 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

7. INSURANCE. 

Insurer’s retaining premium on automobile fire policy over five months after 
loss and nearly five months after it discovered it had reasons for refusing in- 
sured’s demand waived forfeiture pleaded. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Adair County. 

“Not to be officially published.” 

Suit by Irvin Schofield against the American Mutual Insurance Company. From 
the judgment for plaintiff, defendant appeals. 

Affirmed. . 

Randolph & Randolph, of St. Joseph, for appellant. 

Philip J. Fowler; of Kirksville, for respondent. 

CAMPBELL, C. 

Plaintiff brought suit in two counts, the first of which is an action on a policy 
of fire insurance on an automobile, the second upon a cause of action for personal 
injury based on the alleged negligent operation of an automobile by defendant in 
which automobile plaintiff was riding as a passenger. Before the return day of 
the summons, defendant filed a demurrer, one ground of which was that the peti- 


tion improperly joined a cause of action ex contractu with one ex delicto. The 
second count of the petition was dismissed. 


On May 21, 1931, the demurrer was overruled, and thereupon defendant, as 
shown, by the record proper, filed answer. The answer was a general denial and a 
plea that defendant did not execute the policy of insurance described in the petition; 
that defendant issued a certain policy of insurance upon an automobile which plain- 
tiff represented as being a 1928 Oakland automobile; that plaintiff was not the own- 
er of said automobile, and that the contract on the part of the plaintiff was fraudu- 
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lent, against public policy, a gaming contract, and utterly void; that plaintiff repre- 
sented said automobile was manufactured in the year 1928; that defendant, relying 
upon such representation, issued the policy; that said automobile, as plaintiff well 
knew, was of the “1927 year and model”; that the said representations were false 
and fraudulent and were made for the purpose of inducing the defendant tod insure 
said automobile; that defendant did not know that said automobile was of the 
1927 year and model, and that, if it had so known, it would not have granted such 
insurance; that said representations were material to the risk, and that old automo- 
biles have a value lessened in proportion to their age and year, and that the said 
automobile was not of an insurable value as a 1927 year automobile; that the fire, 
if any occurred, was not within the terms of the policy, but was such a fire as was 
not covered by said policy; that plaintiff had not complied with the terms of the 
policy after the loss or damage, if any. 

Plaintiff had a verdict and judgment for $540 damage and $50 attorney’s fees 
for vexatious refusal to pay plaintiff's claim. Defendant has appealed. 

Plaintiff’s evidence tends to show that on October 10, 1930, as the result of ne- 
gotiations with one Jack Maize, he purchased the automobile in question; that at 
that time the title of said automobile as shown by certificate of title was in Frank 
See: that at the time the title of the negotiations plaintiff received from said Maize 
an ordinary bill of sale in which the motor number and serial number of the auto- 
mobile were stated; that on October 13, 1930, he presented the bill of sale to de- 
fendant’s “licensed agent,” E. Hitt Stewart, and made application for insurance on 
the automobile; that said agent personally inspected the automobile; that the certi- 
ficate of title of the automobile had not been assigned to plaintiff at the time he 
applied for insurance; that defendant thereafter issued the policy sued upon; that 
the policy was not delivered to plaintiff until after the certificate of title from Frank 
See had been duly assigned and delivered to him, which assignment was dated No- 
vember 25, 1930; the automobile, which was of the value of $800, was totally de- 
stroyed by fire on December 14, 1930; that defendant's adjuster, two days there- 
after, investigated the claim, talked with plaintiff, and refused to pay the loss. 
It was shown by certified copy of the record in the office of the secretary of state 
that legal title to the automobile was assigned to plaintiff on November 25, 1930. 

During the trial defendant obtained leave to amend its answer so as to allege 
that the original cost of the automobile had been falsely represented by the plain- 
tiff and to include therein tender of the premium to plaintiff. The ‘amendment was 
considered made and tender of the premium was made to plaintiff’s counsel. The 
tender was refused. 

On defendant’s behalf its president testified that the application for insurance 
was received at the home office of defendant on October 14, 1930; that the policy 
was issued on the same day and forwarded to its agent E. Hitt Stewart, at Kirks- 
ville, Mo.; that defendant would not have issued the policy had it known that the 
automobile was built in 1927; that the automobile did not have insurable value. The 
agent, to whom application for insurance was made, testified that he forwarded the 
application on the day it was made, that the policy of insurance was promptly re- 
turned to him and that within a week thereafter he delivered it to plaintiff. It 
was shown that the certificate of title, which was assigned to plaintiff on November 
25, 1930, was not filed in the office of the secretary of state until after the automo- 
bile was destroyed. During the time defendant’s president was testifying, defend- 
ant asked leave to amend its answer by alleging therein that defendant “is a mu- 
tual automobile insurance company.” The request was denied. 


The assignments of error referred to in the argument in appellant’s brief are: 
(1) That defendant “was arbitrarily prevented an opportunity to file answer and 
get its witnesses for trial”; (2) that the court erred in overruling its application 
for continuance; and (3) that plaintiff did not have title to the automobile. 

On May 18, 1931, the cause was assigned for trial for May 21, 1931. On May 
20, 1931, the court informed defendant’s local counsel that the cause would be for 
trial on the merits on the following day; that, upon defendant asking for two days’ 
time in which to file answer, the court said that, if the request was granted, a con- 
tinuance of the case would result, for the reason that other cases had been assigned 
for trial on the other days of the term. 

[1] Granting of time to file answer out of time lies largely within the discretion 
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of the trial court. Bradley v. Page (Mo. App.) 46 S.W.(2d) 208, 210. The ans- 
wer itself refutes the contention that defendant did not have opportunity to pre- 
pare answer. We find nothing in the record to indicate that the trial judge abused 
his discretion. 

[2] Defendant urges that its application for continuance should have been 
granted; that it filed application for continuance on account of the absence of the 
witnesses, whose testimony was material in its defense. The abstract of the record 
proper nowhere shows the filing of an application for continuance or ruling thereon. 
It is not sufficient that the application for continuance and the ruling thereon appear 
in the bill of exceptions. The question is therefore not here for consideration, 
State ex rel. v. Woods, 234 Mo. 16, 136 S. W. 337, 338. 

[3] It was in evidence that plaintiff was the owner of legal title to the automo- 
bile at the time the policy was delivered to him. Hence it follows that at the time 
the policy was delivered and became effective plaintiff had an insurable interest in 
the automobile. 

[4] Defendant argues the court erred “in forcing trial before issues were made 
hy pleadings.” The record discloses that the jury was impaneled; that thereafter 
defendant’s counsel made statement to the jury and read its answer theretofore 
filed in the cause. The point is therefore ruled against defendant. 

[5] Moreover, there is no basis for the claim that the defendant “was arbitrar- 
ily prevented an opportunity to file answer and get its witnesses for trial,” or that 
the court erred in overruling defendant’s application for continuance. The certified 
copy of the judgment, which was furnished to this court by the defendant, reads: 
“This day this cause coming on for trial come the parties hereto, both plaintiff and 
defendant with their respective attorneys and answer ready for trial. * * *’ (Em- 
phasis ours.) 

It is manifest that the record proper, which is controlling, discloses that de- 
fendant voluntarily entered upon the trial of the cause. 

In the argument no complaint is made of the refusal of the court to permit 
the second amendment of the answer. 

[6] But there is another reason why we should. not disturb the judgment. Dur- 
ing the trial defendant amended its answer, alleging therein tender of the premium 
to plaintiff, and thereupon tendered premium to plaintiff’s counsel. The tender, 
though belated, was in the nature of a judicial admission that the amount tendered 
was due. Berman v. Hoke, 61 Mo. App. 376; Wells v. Missouri-Edison Electric 
Company, 108 Mo. App. 607, 616, 84 S. W. 204. The offer was an admission of in- 
debtedness to the extent of the tender, regardless of the outcome of the action, 26 
R. C. L. 650, and an admission that the amount was due at the time of the institu- 
tion of the action on March 4, 1931, Giboney v. German Insurance Company, 48 
Mo. App. 185, 193. 

{7| The fire occurred on December 14, 1930. On December 16, 1930, defend- 
ant’s adjuster refused to pay the loss. On December 23, 1930, defendant’s president 
wrote a letter to plaintiff’s counsel saying that the defendant had “five or six differ- 
ent reasons” for not paying the loss; that “facts were misrepresented, the year the 
automobile was built was misrepresented.” Thus defendant retained the premium, 
which at the trial it admitted it should tender, for a period of more than five 
months after it refused to pay the loss, and for a period of almost five months after 
it discovered that it had five or six different reasons for refusing to pay plaintiff's 
demand. 

Clearly the defendant. by retaining the premium, as stated, waived the forfei- 
trre pleaded. Luthy v. Northweste-n National Insurance Co., 224 Mo. App. 37], 
20 S.W.(2d) 299, certiorari denied 323 Mo. 458, 20 S.W.(2d) 46: Carroll v. Union 
Marine Insurance Co. (Mo. App.) 249 S. W. 691. 

The judgment is affirmed. The commissioner so recommends. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 
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HIPP v. PRUDENTIAL CASUALTY & SURETY CO. OF ST. LOUIS, MO. 
No. 7330. 
: Supreme Court of South Dakota. Oct. 4, 1932. 
244 Northwestern Reporter 346. 
1. INSURANCE. 


Where, when indemnity policy issued insured was actually engaged in opera- 
tion of bus line, insurer’s liability attached, notwithstanding insured was not 
licensed and railroad commissioners had not approved policy (Laws 1925, c. 224, 
§ 2, as amended by Laws 1929, c. 181, § 1). 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4, INSURANCE. 

Provision in rider of motor carrier’s indemnity policy incorporating statute 
requiring carrier to carry policy covering “operations of each vehicle operated” 
held to prevail over policy provision attempting to limit coverage to particular 
vehicle (Laws 1925, c. 224, §§ 15, 16, as amended by Laws 1929, c. 180). 

Provision in rider of policy that all of the requirements of Laws 

1925, c. 224, §§ 15, 16, as amended by Laws 1929, c. 180, were made part 

of the policy, required that that portion of the policy attempting to limit 

the coverage of the policy to a particular vehicle described therein be 

treated as surplusage, since in conflict with the provisions of the statute 

incorporated in the policy that the policies “shall be uniform” and “cover 

the operations of each vehicle operated by the motor carrier.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Davison County; Frank B. Smith, Judge. 

Action by Bernice Hipp against the Prudential Casualty & Surety Company 
of St. Louis, Mo. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Miller & Shandorf, of Mitchell, for appellant. 

Morgan & Eastman, of Mitchell, for respondent. 

Potiey, J. 

This is-an appeal from a judgment for ‘plaintiff in an action brought for 
the recovery of damages for injuries suffered by plaintiff in an automobile acci- 
dent . 


For some time prior to the 7th day of December, 1929, the Midway Trans- 
portation Company was operating a bus line over the public highway from Mil- 
bank through the city of Brookings to Mitchell. For some time prior to said 
7th day of December, 1929, one John B. Moberg, as an employee of said com- 
pany, was operating that portion of said bus line between Brookings and Mitchell, 
and on said date the Midway Transportation Company, by a contract in writing, 
sold to the said John B. Moberg that portion of said bus line and bus business, 
between Brookings and Mitchell, including one 1925 model, seven-passenger 
Packard automobile. Said Moberg took immediate possession of said bus line and 
equipment, and, without waiting for a permit from the Railroad Commission, 
continued to operate said bus line under the name of “Moberg Transportation 
Company.” He made immediate application to defendant for an indemnity policy 
as required by the provisions of chapter 224, Session Laws 1925, as amended by 
Laws 1929, c. 180. Such policy was issued on the 11th day of December, 1929, 
and contained the following express provisions: “Terms of policy from December 
11, 1929 noon.” And an indorsement or rider attached thereto contains this pro- 
vision: “This policy covers only the following described automobiles and this 
endorsement cancels all previous endorsements referring to the description of 
motor vehicles,” to wit, one Packard 1925 model, seven-passenger, sedan auto- 
mobile. 


On the 21st day of December, 1929, plaintiff desired passage over the said 
bus line, but there were more passengers than could be accomodated by the 
Packard automobile then being used by Moberg, and described in the said insur- 
ance policy, and, in order to accomodate all who desired passage, the said Moberg 
borrowed another car—a five-passenger Packard automobile. Plaintiff was given 
a seat in this car. The car was driven by one Ray Duff, an employee of Moberg. 
While traveling along the road, the car upset and plaintiff was severely injured. 
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For the injuries so suffered, she brought suit, and recovered judgment, against 
Moberg and Duff for damages in a material amount. The judgment was not 
paid, and plaintiff brought this action against the defendant on the said insurance 
policy for the recovery of the amount of the judgment against Moberg and Duff. 
Judgment was for plaintiff, and defendant appeals. 

Appellant contends that it is not liable in the case for the reason, First, 
because the policy of indemnity was not in force at the time of the accident; 
and, second, that the said policy did not cover the automobile in which plaintiff 
was riding at the time of the accident. 

[1] The first reason is based on the fact that at the time of the accident 
Moberg was not a licensed motor carrier, but was operating his bus line illegally 
and without a license or permit, and that the policy had not been approved by 
the board of railroad commissioners. Whether Moberg was operating his bus line 
illegally is not material. It is a fact that at the time of the issuance of the policy 
he was actually engaged in the operation of his bus line and was a motor carrier 
under the definition found in section 2, c. 224, Session Laws 1925, as amended by 
section 1, c. 181, Session Laws of 1929. There 1s no provision of law, nor condi- 
tion contained in the policy, to the effect that the same shall not take effect until 
it has been approved by the board of railroad commissioners, and it was in force 
by express terms from and after noon of the 11th day of December, 1929. 

[2] As to the second ground urged by appellants: It is true that the terms 
of the policy, if standing alone, would probably limit the coverage thereof to the 
particular automobile described therein, but to the policy is attached and made 
a part thereof a second indorsement or rider which contains the following pro- 
vision: “It is agreed * * * that all of the requirements of Section 15 and 
Section 16 of Chap. 224, Session Laws of 1925, and acts amendatory thereof, are 
hereby made a part of this policy of insurance, and that the rights of any person 
injured or suffering damages, either to person or property, as against the insurer 
shall be governed by the terms of said statutes, and that this policy of insurance 
shall cover that measure of protection to the public as contemplated by said 
statute herein referred to.” 

The effect of this provision in the policy is to incorporate therein sections 
15 and 16 of chapter 224, Laws of 1925, together with any amendments thereto 
(chapter 180, Laws 1929), and these two sections not only become a part of the 
contract but the law of the contract as well. The purpose of the law requiring 
indemnity insurance in these cases is the protection of the public, and it shall 
be so construed, if it warrants such construction, as to provide that degree of pro- 
tection to the public that is contemplated by the law. 

“In construing a statute, it is proper to take into consideration the mischief 
sought to be remedied.” Curtis v. Michaelson, 206 Iowa, 111, 219 N. W. 49, 52. 
The statute must be construed in its entirety and in view of the evident purpose 
and intention of the Legislature. Crozier v. Hawkeye Stages, 209 Iowa, 313, 228 
N. W. 320. 

[3-5] To give this law the interpretation contended for by appellants would 
be to render it wholly nugatory. The iaw was enacted, not for the benefit of the 
insurance company nor for the benefit of the bus company, but for the sole bene- 
fit of the public. It is not the intent of the law to permit a bus company to insure 
certain specified vehicles used in its bus business and leave others uninsured. 
This would be providing protection for part of the patrons of the bus service 
and leaving the other part without protection. The intent of the law is that all 
shall be protected alike. The policies “shall be uniform” and cover the operations 
of the motor carrier, not specified vehicles used in the operations of the motor 
carrier. 


“Such insurance shall cover the operations of each vehicle operated by the 
motor carrier.” 


Where the law itself constitutes a part of the contract as it does in this case, 
such portions of the contract shall prevail in case of conflict with other parts 
of the contract; therefore that portion of the policy which attempts to limit the 
coverage of the policy to the particular vehicle described therein must give way 
to that provision of the policy which provides that the policy shall cover the 
operations of each vehicle operated by the carrier. This means all the vehicles 
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operated by the carrier. Provisions in the policies that conflict with the statute 
should be treated as surplusage. A statute intended for public benefit is to be 
taken most strongly against those who claim rights or powers under it and most 
favorable to the public. Curtis v. Michaelson, supra, and cases cited. Again, the 
rider above referred to contains the provision: “That this policy of insurance 
shall! cover that measure of protection to the public as contemplated by said 
statute herein referred to.” There can be no question that it was the intent of 
the law that the protection furnished to the public should be uniform. 

If appellant is right in its contention that the coverage of the policy should 
extend only to the particular vehicles designated in the policy, then the motor 
carrier could, by the substitution of vehicles other than those described in the 
policy, or by the use of additional vehicles as was done in this case, nullify the 
law and completely deprive the public of the protection the law intended it should 
have. Appellant cites and relies upon Murdo Township vy. Townsend, 56 S. D. 
576, 229 N. W. 935, and Thunder Hawk School District No. 8 v. Western Surety 
Co. (S. D.) 235 N. W. 921, in support of its contention that its liability is limited 
to loss or damages resulting from the operation of the particular vehicle described 
in the policy. Those cases involve a special clause inserted in a surety bond 
exempting the surety from liability for losses resulting from certain named 
causes. The exempting clauses do not conflict with any statute or statutory pro- 
vision in the bond, but here the exempting clause is in direct conflict with the 
statute. The statute provides what the policy is to contain and makes the filing 
with the board of railroad commissioners of a policy as broad in its terms as the 
statute itself, a condition precedent to the issuance of a permit to operate a bus 
line. Sections 15 and 16, c. 224, Laws of 1925, as amended by Laws 1929, c. 180, 
provide that: “Before a certificate or permit shall be issued * * * such motor 
carrier shall file with the Board of Railroad Commissioners a good and sufficient 
bond and undertaking, which bond and undertaking shall bind the obligors thereon 
to pay any final judgment rendered against such motor carriers arising out of 
any action for death of or injury to any passenger. * * *” 


And it may also “secure and file with the Board, liability and indemnity in- 


surance covering its operations as such motor carrier. * * * Such insurance 
shall cover the operation of each vehicle operated by the motor carrier.” These 
provisions being incorporated into the policy and being the provisions of law 
governing the liability of the bus company, they should and do take precedence 
over any provisions inserted in the policy by the insurer. 

By putting this construction upon the policy, it accomplishes the purpose the 
law intended it should serve. Adopting the construction contended for by ap- 
pellant completely emasculates the law and makes the filing of the policy a 
wholly useless and purposeless proceeding. 

The judgment and order appealed from are affirmed. 

Campbell, P. J., and Roberts, Warren, and Rudolph, JJ., concur. 
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CASUALTY 


HOFFMAN vy. PROFESSIONAL UNDERWRITERS et al. No. 100. 
Supreme Court of Michigan. Sept. 16, 1932. 
244 Northwestern Reporter 184. 
1. INSURANCE. 
Policy providing indemnity against loss from claims for injuries caused by 
permanent wave machines held policy of insurance and not of indemnity. 
Policy, besides’ providing indemnity, required the indemnitor to de- 
fend suits for damages sustained by any one based on services rendered 
by the indemnitee or indemnitee’s employees while operating permanent 
wave machines, and did not contain a “no action clause.” 
(For other cases, see Insurance, Dec. Dig. § 514.) 
2. INSURANCE. 
Insurer defending suit against insured could not contend that policy did 
cover particular permanent wave operator whose negligence caused injury. 
Insurer could not contend that policy did not cover particular per- 
manent wave operator whose negligence caused injury on ground that 
policy only covered five permanent wave operators, and that, at time of 
injury, the insured had a larger number of employees, since, by taking 
charge of the defense, the insurer placed its construction on the policy 
which was binding on insurer, notwithstanding its claim that it was not 
advised of the excess number of employees until the trial of the case 
against the insured, and also notwithstanding the policy provided it did 
not cover an employee for whom regular annual premium charge had not 
been paid. 
(For other cases, see Insurance, Dec. Dig. § 388[5].) 
Appeal from Circuit Court, Wayne County; G. Arthur Rathbun, Judge. 


Action by Eleanor Hoffman against Loraine Kennedy .and another, doing busi- 
ness as Kennedy-DeVoy Hair Shop, in which the Professional Underwriters, a 
Michigan reciprocal insurance exchange, was garnisheed. From an adverse judg- 
ment, the garnishee appeals. 

Affirmed. 

See, also, 256 Mich. 622, 239 N. W. 295. 

Argued before the Entire Bench. 

Rodgers & Dunn, of Grand Rapids, and Douglas, Barbour, Desenberg & 
Shaeffer, of Detroit, for appellant. 

Louis Starfield Cohane and Regene Freund Cohane, both of Detroit, for 
appellee. 

Norra, J. 


This is an appeal from a judgment rendered against a garnishee defendant. 
May 22, 1929, plaintiff had judgment in the main suit for $2,800 damages caused 
by the negligent use of defendant’s electrical permanent waving machine. The 
judgment has not been paid. Defendants filed notice of appeal within twenty days 
after judgment, and a stay of proceedings for that period was entered. No bond 
was filed, and for that reason the stay of proceedings was not continued beyond 
the twenty days. Subsequently a writ of garnishment was served on appellant. 
It made a disclosure of no liability. Plaintiff made a motion for summary judg- 
ment, also for judgment upon the garnishment disclosure. From the circuit judge’s 
denial of summary judgment, plaintiff appealed. There was affirmance in this 
court. Hoffman v. Proffessional Underwriters, 256 Mich. 622, 239 N. W. 295. After 
being remanded to the circuit court, plaintiff filed and served a precipe for trial 
of the garnishment issue, and the parties by stipulation agreed upon a day of trial. 
Judgment for $1500 was entered against the garnishee defendant, and this appeal 
followed. 

[1] Appellant’s liability as garnishee defendant depends primarily upon 
appellee’s claim that the principal defendants were insured by appellant. But the 
latter insists that its contract with the defendants was one of indemnity, not of 
insurance. The policy provides that for a valuable consideration the “indemnitor” 
(garnishee defendant) agrees with the principal defendants as follows: 
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“I. To indemnify indemnitee against loss resulting from claims and suits for 
civil damages arising hereunder alleging damages sustained by any person or 
persons from error or mistake and based upon services rendered by indemnitee, 
or any employee of indemnitee, while engaged in the regular conduct of said 
business. * * * , 

“III. To indemnify indemnitee against loss from liability imposed by law upon 
indemnitee for damages on account of the use and application of all approved 
electrical appliances regularly employed in said business. * * * 

“V. To defend indemnitee with its (indemnitor’s) attorneys in all suits for 
civil damages brought against indemnitee arising out of the conduct of the busi- 
ness above described. * * * 

“Subject to the following conditions. * * * 

“E. Indemnitee agrees not to compromise or attempt to compromise ‘or handle 
any claim or suit, or contract any expense without the written authority of in- 
demnitor. 

“F. Indemnitee agrees to attend and assist in the defense or settlemerit of 
any claim or suit without expense to the indemnitor, and that in case of judg- 
ment against indemnitee said indemnitee shall perfect an appeal to such higher 
court or courts as indemnitor may request, by said indemnitee providing bond 
and said indemnitor paying reasonable costs thereof.” 

Liability was limited to $1,500 in any one claim or suit. The policy requires 
the “indemnitee” to give immediate notice to “indemnitor” of any event or act 
which may lead to a claim or suit being brought aganist indemnitee. It does not 
contain a “no action clause.” Appellant’s attorneys assumed and conducted the 
defense in the principal case. Consideration of the terms of the policy and the 
evident purpose for which it was given clearly brings the conclusion that it must 
be held to be a policy of insurance under our decision in Kipkey v. Casualty 
Association of America, 255 Mich. 408, 238 N. W. 239. 

[2] It is further urged by appellant that its policy does not cover the par- 
ticular claim upon which plaintiff recovered judgment, and therefore it cannot be 
held in garnishment. This contention is based upon the fact that the premium of 
the policy was computed on the basis of defendants having only five permanent 
wave operators. At the time of the injury to plaintiff, defendants had a larger 
number of employees; but only five were operating permanent wave machines of 
the type which caused plaintiff’s injuries. Entirely aside from that circumstance, 
the policy does not specify the particular five operators covered by the policy; 
and, by taking charge of the defense in the principal case, appellant has placed its 
own construction on this policy as covering the particular employee, Mr. Simmel, 
whose negligence caused plaintiff’s injuries. We think appellant is bound by such 
construction, notwithstanding its claim that it was not advised of the excess 
number of employees until the trial of the principal case, and also notwithstand- 
ing the policy provides that it does not cover an employee for whom the regular 
annual premium charge has not been paid. 

The other contentions made by appellant are: (1) That at the time of gar- 
nishment the judgment in the principal case had not become final, and therefore 
would not support the garnishee proceedings; (2) that appellee was not entitled 
to trial of the garnishment issue because she did not technically comply with the 
statute (14867, 3 Comp. Laws 1929) requiring demand of trial of the garnishment 
issue within ten days after disclosure; and (3) that the record does not contain 
evidence fixing the amount of garnishee defendant’s liability. None of these are 
meritorious. The record discloses liability on the part of the garnishee defendant 
to the extent of $1,500, and the judgment rendered in the circuit court for that 
amount is affirmed, with costs to appellee. 

Clark, C. J., and McDonald; Potter, Sharpe, Fead, Wiest, and Butzei, JJ., 
concur. 
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BLACKNALL v. MARYLAND CASUALTY CO. No. 8854. 
Court of Civil Appeals of Texas. San Antonio. June 1, 1932. 
Rehearing Denied July 20, 1932. 
52 Southwestern Reporter (2d) 288. 
1. INSURANCE. 

Loss through forcible opening of safe, evidenced by visible marks upon doors to 
interior locked compartments, held within policy covering loss through “forcible 
opening evidenced by visible marks upon exterior” of safe. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

Ambiguous provision in policy will be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Nueces County; Birge Holt, Judge. 

Suit by J. C. Blacknall against the Maryland Casualty Company. From a judg- 
ment for defendant, plaintiff appeals. 

Reversed and rendered. 

E. B. & Howell Ward, of Corpus Christi, for appellant. 

R. H. Mercer and R. L. House, both of San Antonio, for appellee. 

Coss, J. 

Suit was brought by appellant against appellee on a policy of insurance against 
burglary of a safe “through the forcible opening upon the premises, when not open 
for business of such safe, effected by means of explosives, tcols or chemicals, of 
which forcible opening there shall remain visible marks upon the exterior of such 
safe while such safe is duly closed and locked by at least one combination or time 
lock.” 

The case was tried by the court, who found that, while the policy was in force, 
while plaintiff's place of business was closed and locked, his safe was opened, that 
there were visible marks upon the doors to the interior locked compartments of the 
safe, and that $240.67 was abstracted from such inner locked compartments of the 
safe. Judgment was rendered in favor of defendant because the loss sustained was 
not covered by the policy of insurance sued upon. The plaintiff has appealed. 

The case presents the single issue whether the policy of insurance sued upon 
covers losses through the manipulation of the outer lock of the safe and through 
the use of force upon the exterior of the compartments therein, of which force 
marks remain visible. 

The policy of insurance covered loss through the manipulation of the outer 
lock of ‘the safe and the use of force upon the exterior of the inner compartment, 
of which force marks remained visible upon the exterior thereof. National Surety 
Co. v. Chalkley (Tex. Civ. App.) 260 S. W. 216; National Surety Co. v. Silber- 
berg (Tex. Civ. App.) 176 S. W. 97, 98; Aitna Casualty & Surety Co. v. Sengel, 
183 Ark. 151, 35 S.W.(2d) 67; Maryland Casualty Co. v. Bank, 134 Ky. 354, 120 
S. W. 301; Schubach v. Ameircan Surety Co., 73 Utah, 332, 273 P. 974, 978; John- 


ston v. Fidelity & Deposit Co. of Maryland, 220 Mo. App. 753, 275 S. W. 973; 41 
A. L. R. 856, 857, note. 


There was no attempt to show how the money was abstracted and how the 
entry was made, but the facts of the case lead us to conclude that the money was 
taken through some fraud, thus making a prima facie case. The judgment is re- 
versed, and judgment is here rendered for appellant for the sum of $240.67. 

Reversed and rendered. 

On Appellee’s Motion for Rehearing. 

SmirH, J. 


Appellee issued a “crime policy” of insurance to indemnify appellant— 

“4. Against loss or losses, not exceeding Three Hundred ($300) Dollars in the 
aggregate, of money or property belonging to the Assured (including damage to 
any safe) through the forcible opening upon the premises, when not open for busi- 
ness, of such safe, effected by means of explosives, tools or chemicals, of which 
forcible opening there shall remain visible marks upon the exterior of such safe 
while such safe is duly closed and locked by at least one combination or time lock.” 

The trial court found the following facts: 

“T find that on the night of July 20, 1931, a safe belonging to plaintiff, when not 
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upen for business, was forcibly opened and $240.67 abstracted from an inner locked’ 
compartment of such safe. 

“IT find that such safe was arranged with a combination lock on the exter- 
ior door, and a Yale or other type key lock on the doors to the interior compart- 
ments, and that when plaintiff’s place of business was closed for the night all of 
such doors were locked. 

“I find that after such forcible opening there remained no visible marks upon 
the exterior of such safe. 

“T find that after such forcible opening, there remained visible marks upon the 
doors to the interior locked compartments of such safe.” 

The insuring clause set out, when analyzed, is against loss (1) “through the 
forcible opening of” appellant’s safe, (2) by means of “explosives, tools or chem- 
icals” (3) evidenced by “visible marks upon the exterior of such safe while such 
safe is duly closed and locked by at least one combination or time lock.” © 

The court found that the loss occurred (1) through the “forcible. opening” of 
the safe, (2) all the doors of which were locked, and that, while the use-of: force 
was not evidenced by “visible marks upon the exterior of” the safe, it was (3) evi- 
denced by such marks “upon the doors to the interior locked compartments of 
such safe.” 

[1] In the original disposition in this court the judgment was reversed upon 
the stated ground that the loss occurred through “some fraud.” We conclude that 
this was error. There was no question of fraud in the contract, the pleadings, the 
evidence, or the contentions of the parties below or on appeal. The only question 
is whether the loss occurred through the specific means expressed in the indem- 
nifying clause of the policy. We conclude that the question should be affirmed. 

[2] The obvious purpose of the contract was to cover loss occasioned through 
forcible entry of the safe. The trial court found that this loss occurred through 
forcible entry of the safe. That finding is not questioned here; and is therefore 
conclusive. 

[3] It was further stipulated in the contract, however, as a condition to re- 
covery, that the use of force in making entry into the safe must be evidenced by 
“visible marks upon the exterior of such safe while such safe is duly closed and 
locked by at least one combination or time lock.” This provision is in the nature: 
of a trick clause which is often found in such contracts, and is obviously designed 
to afford a highly technical means of escape from liability. It will be construed 
most strongly against the insurer and liberally in favor of the plain purpose of the 
contract which was to protect the insured against loss through burglary or robbery 
by force. 

The findings show a loss through forcible entry of the safe, evidenced by vis- 
ible marks upon the exterior of the locked compartment in which the stolen articles 
were actually stored. The loss was therefore brought substantially within the in- 
demnifying clause, and recovery cannot be defeated by the immaterial fact that in- 
dubitable marks of violence, although visible upon the exterior of the actual re- 
pository of the articles pilfered, were not visible upon the extreme outer surface 
of the safe. The judgment of reversal and rendition should rest upon this ground, 
rather than upon that given in the original opinion. 

Appellee’s motion for rehearing will be overruled. 
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MISCELLANEOUS 


THOMAS et al. v. CHARLES BAKER & CO., Inc. No. 6697. 
District Court, E. D. Pennsylvania. July 25, 1932. 
60 Federal Reporter (2d) 1057. 
1. INSURANCE. 


Insurer may waive stipulation made solely for its benefit that no liability 
shall attach until first premium is actually paid. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 
2. INSURANCE. 


Since insurer may authorize agents to make agreements or waive forfeitures, 
it is not bound to act on declaration in policy that agents have no such authority. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 
3. INSURANCE. ; 
Delivery of credit insurance policy reciting consideration of premium es- 
topped company from saying premium was not paid. 
(For other cases, see Insurance, Dec. Dig. § 141[3].) 
4. INSURANCE. LS a : , 
Insurer’s refusal to pay loss incurred after termination of credit policy held 
not to preclude it from recovering unpaid balance of annual premium. 


Insurance company’s refusal to pay such loss did not preclude re- 
covery of balance of premium because policy expressly provided that it 
did not cover any loss occurring after its termination, and company did 
not waive such provision, but, on contrary, wrote to insured’s receiver 
advising of termination of policy by reason of receivership under pro- 
vision of policy that it should immediately terminate if a receiver should 
be appointed for insured. 

(For other cases, see Insurance, Dec. Dig. § 181.) 

5. INSURANCE. 
Contract of credit insurance must’be construed under common law. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 


As respects insured’s liability for credit insurance premium after termination 


/ 


of policy 3% months after it became effective, premium held not apportionable. 


Provision in policy that deposit premium in specified sum should be 
paid company when application is made for policy, but that additional 
premium should be paid in or before specified date calculated at rate of 
25 cents per thousand dollars on the gross sales of merchandise made 
during the policy term, less allowances and returns as thereinafter pro- 
vided, which may be in excess of $1,500,000, did not make premium ap- 
portionable as to subject-matter of insurance nor as to duration of 
insurance, but merely required additional premium or reduction in premium 
according to amount of subject-matter insured. The contract of insurance 
was entire and indivisible, and on delivery of policy insurer immediately 
assumed risk of loss to extent of entire principal amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 180.) 
7. INSURANCE. 

Credit policy provision for adjustment of premium paid if gross sales during 
policy term fell below certain amount held inapplicable, where sales fell below 
such amount because of termination of policy by receivership. 


The premium clause provided that any additional premium should be 
paid company on or before specified date calculated on gross sales of 
merchandise made during the policy term, and that return of any part of 
premium paid because of gross sales less than $1,500,000 should be cal- 
culated on gross sales made during the policy term, which was one year. 
Though the policy was terminated 3%4 months after it became effective by 
reason of insured’s receivership, insured was not entitled to adjustment 
and reduction of premium because sales amounted to only $234,989.49, 
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since contract contemplated adjustment of premium only in case of com- 
plete policy term. 


(For other cases, see Insurance, Dec. Dig. § 183.) 


In Equity. Suit by Olive K. Thomas and another, trading as the National 
Pad & Binding Company, against Charles Baker & Co., Inc., wherein a receiver 
was appointed, and wherein the National Surety Company filed a claim. 

Claim allowed. 

The opinion of the special master follows: 


The National Surety Company, claimant above named, issued a policy of 
credit insurance wherein and whereby the Surety Company guaranteed the Baker 
Company against loss to an amount not exceeding $31,315.75 due to insolvency of 
purchasers of the Baker Company’s products. The policy became effective June 1, 
1931, and the terms thereof ended the 3lst day of May 1932. The premium pay- 
able by the Baker Company was $1,520.38. The Baker Company paid half the 
premium and the remaining half of $760.19 remained unpaid and is the amount of 
the surety company’s claim. On September 17, 1931, the company advised the 
receiver that the policy under its terms was terminated by reason of the receiver- 
ship. At this time the policy had been in effect for about three and one-half 
months. 

In opposing this claim, counsel for the receiver contended (1) that no risk 
ever attached under the policy because the premium was not fully paid; (2) that 
the surety company was not entitled to recover because it had refused to pay a 
claim for loss which arose shortly after the receiver was appointed; (3) that the 
policy was divisible and the premium therefor apportionable, which would leave 
the National Surety Company the debtor of instead of the creditor of the Baker 
Company; and (4) that, even if the policy contract became effective and was not 
apportionable, only $443.94 would be due claimant by reason of the provision in 


the policy whereby the insured became entitled to a reduced premium where the 
gross sales failed to reach a certain amount. 


1. On the first page of the policy (Test 127) the following provision ap- 
pears: “This policy does not cover any loss occurring prior to the payment of the 
premium, although the policy may have been delivered, not any loss occurring 


after the termination of this policy, nor any loss that is not a valid and legally 
sustainable indebtedness against the debtor. 


It did not appear under what circumstances the first payment of one-half the 
premium was made, but undoubtedly the company received the portion of the 
premium thus paid. The statement to this effect by counsel for the surety com- 
pany was not challenged by counsel for the receiver, and the claim for the balance 
of the premium is an acknowledgement by the company that it received the first 
payment on account thereof. 

The policy also contained the following conditions or stipulations: “No agent 
is authorized to make any alteration in, or addition to, this policy, or to waive 
any of its terms, conditions or stipulations; and no addition to or alteration in, 
or waiver of, any of the terms, conditions or stipulations of this Policy, shall be 
valid unless expressed in writing and signed by the President or a Vice President 
of the Company; nor shall notice to, or knowledge of, any agent or any other 
person be held to effect a waiver or change in any part hereof.’ ; 

[1] It was.argued on behalf of the receiver that, by reason of the foregoing 
provisions, the failure to pay the premium in full prevented the policy from 
becoming effective or the risk attaching. We believe that the -complete answer 
to this contention is that an insurance company may waive a stipulation, made 
solely for its benefit or protection, that no liability shall attach until the first 


premium is actually paid to it. Snyder v. Nederland Life Insurance Co., 202 
Pa. 161, 51 A. 744. 


Pennsylvania is in accord with the general rule in this respect. The principle 
is set forth in 32 Corpus Juris at page 1136, § 243, as follows: “A condition that 
the policy shall not take effect or that the company shall not be liable until the 
payment of the first premium, being for the benefit of the company, may be 
waived by it either expressly or impliedly. A waiver may consist of acts, words, 
or conduct showing an intention on the part of the company to waive or not to 
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insist upon the condition, such as the giving of credit for all or part of the 
premium, the taking of a note or notes for the premium, or the unconditional 
delivery of the policy as a completed and executed contract under an express or 
implied agreement that credit shall be extended for all or a part of the premium.” 

[2] An insurance company may waive any condition of a policy inserted 
therein for its benefit. As the company may at any time, at its option, give au- 
thority to its agents to make agreements, or to waive forfeitures, it is not bound 
to act upon the declaration on its policy that they have no such authority. 
Knickerbocker L. Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689. 

“That the company may waive the prepayment of the premium and give credit 
for the same is but to state a self-evident principle. * * * No man is bound to 
insist upon his rights, and an insurance company may disregard the provision re- 
quiring prepayment of the premium as a condition of imparting vitality to the 
policy. * * * An intention to give credit may be inferred from the mere fact 
of unconditional delivery without requiring present payment.” Pender v. North 
State Insurance Co., 163 N. C. 98, 79 S. E. 293, 295. 

[3] It may not be successfully argued that the insurance company could have 
refused to pay a loss which might have occurred prior to the receivership. It 
would be estopped. The delivery of a policy, reciting the consideration of a pre- 
mium and countersigned by the agent by whom it is required by its terms to be 
countersigned, estops the company from saying that the premium was not paid. 
Essington Enamel Co. v. Granite State Insurance Co., 45 Pa. Super. Ct. 550. 

[4] 2. The contention that the surety company should not recover because it 
refused to pay a loss incurred after the policy became terminated because of the 
receivership is met by the provisions of the policy above quoted which expressly 
provides that the policy does not cover any loss occurring after its termination. 
The company did not waive this provision, but, on the contrary, wrote to the 
receiver advising of the termination of the policy by reason of the receivership. 
In another portion of the policy, to wit, clause 11 (Test 129), it is specifically 
stated that the policy shall immediately terminate if a receiver is appointed for 
the company. It is obvious that this is a vital provision. It is well known that it 
is much more difficult for an insolvent concern to collect from debtors than it is 
for a going concern. 

[5, 6] 3. We do not think the premium in this case is apportionable. Credit 
insurance is not covered by statutory law as is the case with many other kinds 
of insurance, but a contract of credit insurance must be construed under the 
common law. The argument on behalf of the receiver that the premium is ap- 
portionable is principally based upon the provision in the policy covering premium 
which is as follows (see Test 128): “1l—Premium—A deposit premium in the 
sum of one thousand five hundred twenty and 38/100 dollars ($1,520.38) shall be 
paid to the company when application is made for this policy but an additional 
premium shall be paid to the Company on or before the first day of July 1932 
calculated at the rate of twenty-five (25) cents per Thousand Dollars on the gross 
sales of merchandise made during the policy term, less allowances and; returns as 
hereinbefore provided, which may be in excess of one million five hundred 
thousand and 00/100 dollars. * * *” 

The provision does not make the premium apportionable as to the subject- 
matter of the insurance nor as to the duration of the insurance. It. is simply a 
provision requiring additional premium or a reduction in premium according to 
the amount of subject-matter insured. In our opinion, the contract is an entire 
and indivisible one. Upon the delivery of the policy, the company. immediately 
assumed the risk of a loss to the extent of the entire principal amount of the 
policy. 

Couch on Insurance in volume 3, § 709, states the law to be:. “In the absence 
of statutory or contract provision to the contrary, if a legal risk has once attached 
cr commenced, there can be no apportionment or return afterward of the pre- 
mium, so far as that particular risk is concerned. And diminution in its duration 
has no effect to decrease the amount stipulated as the premium or price for re- 
newing the risk for it is sufficient to preclude a return that the insurer has been 
liable for any period however short. This rule is based upon just and equitable 
principles, for the insurer has, by taking upon himself the peril,. become entitled to | 
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the premium, and although the rule may result in profit to the insurer, it is but a 
just compensation for the danger or perils assumed; besides the danger incurred 
may be greater in any one moment than during the entire remaining 
period of insurance, and it would be extremely difficult, at the least to apportion 
the premium.” See, also, Joyce on Insurance, vol. 2, § 1397, p. 1467. 


The latter author in the same volume at page 1495 states: “If the insurance 
is for a specified term, this being entire and indivisible the premium is earned 
from the instant the risk attaches and is, therefore, not returnable thereafter.” 

Even where the subject-matter of insurance is divided into separate risks, 
if the premium or consideration paid be single and entire, the contract must be 
held to be entire. Gottsman vy. Pennsylvania Insurance Company, 56 Pa. 210, 94 
Am. Dec. 55; Schiavoni v. Dubuque F. & M. Insurance Company, 48 Pa. Super 
Ct. 252. 


The above cases are cited and approved in Bowers Company v. London As- 
surance Corporation, 90 Pa. Super. Ct. 121. 

[7] With respect to the contention that there should be a reduction of the 
premium by reason of the termination clause and because up until the time of the 
termination of the policy because of the receivership the gross sales of the Baker 
Company had amounted only to $234,989.49, which was $1,265,001.51 less than 
$1,500,000, we are of the opinion that the proper construction of. this premium 
clause is that any additional or reduced premium is to be based upon the gross 
sales for the term for which the policy was written—in this case for one year. 
The language of the premium clause is that any additional premium has to “be 
paid to the company on or before the first day of July 1932 calculated * * * 
on the gross sales of merchandise made during the policy term, * * * ” and 
the return of any premium because of gross sales less than $1,500,000 is to be 
calculated on gross sales “made during the policy term. * * *” The additional 
or reduced premium is therefore based on the “policy term” which is declared on 
the first page of the policy to be “the term beginning the first day of June 1931 
and ending the 3lst day of May 1932.” The additional premium is payable by the 
insured or the return of the return premium by the insurer on or before July 1, 
1932, thus giving time for a calculation and adjustment after the completion of 
said policy term of one year. If any such adjustment was to be made in case of 
sooner determination on account of insured’s default, undoubtedly there would be 
a provision in this part of the policy providing for such adjustment within, say 
thirty days after such termination by default. Furthermore, in view of the fact 
that the entire risk attached the moment the policy was delivered, and the com- 
pany could have become liable for the full face of the policy in the event of the 
delinquency of the Baker Company’s debtors, there would be so large a return of 
premium in case of a termination of the policy by the insured’s default shortly 
after the policy became effective that the risk assumed would be out of all pro- 
portion to the premium paid. We think that the express language of the contract 
is sufficiently explicit to impel the construction that an adjustment of the premium 
is contemplated only in the case of a complete policy term. If the language were 
not considered so explicit as it seems to us, we still believe that such construction 
thereof is the only fair and reasonable one to be placed upon the language used. 


It seems rather hard that the insurance company should recover the balance 
of a premium calculated on a year’s protection when such protection has been 
required of it for a period of three and one-half months only without any loss 
payable, but no equities in the situation in our opinion can overcome the rule of 
law which governs the matter. It certainly may be said that it, would be most 
unfair for a company to assume the whole risk of loss as it did in this case, and 
then, because of the insured’s default, be required to return a large portion of 
the premium paid. While a pro rata return of premiums paid in other kinds of 
insurance has been legislated in Pennsylvania and many other states, such insur- 
ance companies are with knowledge of such fact and can fix the amount of their 
premiums accordingly. A credit insurance company not governed by such legisla- 
tion has the privilege and undoubtedly does calculate and fix the amount of its 
premium on the assumption that there is no pro rata return in the event of ter- 
mination of the policy before the expiration of the policy term. 
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The claim of the National Surety Company is therefore allowed and approved 
in the sum of $760.19. 

Morgan, Lewis & Bockius and Wolf, Block, Schorr & Solis-Cohen, all of 
Philadelphia, Pa., for plaintiffs. 

Byron, Longbottom, Pape & O’Brien, of Philadelphia, Pa. for National 
Surety Co. 

KiIRKPATRICK, District Judge. 

And now, to wit, this 25th day of July, 1932, upon reading and consideration 
of the within report of T. McKeen Chidsey, Esquire, special master in the above 
case, no exceptions thereto having been filed, the same is hereby approved. Dis- 
tribution may be made in accordance with the schedule made part of the master’s 
report. 


STATE ex rel. MISSOURI STATE LIFE INS. CO. v. HALL, Judge, et al. 
No. 32253. 
Supreme Court of Missouri, in Banc. June 11, 1932. 
Rehearing Overruled Aug. 5, 1932. 
52 Southwestern Reporter (2d) 174. 
1. INSURANCE. 

Legislative power to authorize, supervise, regulate, and liquidate insurance com- 
panies rests on interest of public in insurance business (Rev. St. 1929, § 5670 et 
seq. ). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

2. INSURANCE. 

State has power, through administrative officers, to protect those interested in 
event of insolvency of insurance company (Rev. St. 1929, § 5670 et seq., and §§ 
5912, 5939, 5941-5947). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

3. INSURANCE. 

Courts are unauthorized to interfere with administration of Insurance Code by 
superintendent of insurance (Rev. St. 1929, § 5670 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

4. INSURANCE. 

Insurance Code held not to infringe upon judicial power to appoint receivers 
(Rev. St. 1929, § 5670 et seq., and §§ 5912, 5939, 5941-5947). 

Insurance Code does not interfere with judicial power since, in provid- 

ing for suits by superintendent of insurance, Legislature, in Rev. St. 1929, 

§ 5946, provided for appointment of agent by court to be in charge of com- 

pany’s property and business until final judgment, and provided further that 

possession of agent was possession of court. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE. 

Insurance Code, providing for administration thereof by superintendent of in- 
surance, held constitutional (Rev. St. 1929, § 5670 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

6. INSURANCE. 

Provision that superintendent of insurance should have access to papers of re- 
ceivers “hereafter appointed” held to refer to receivers appointed after that part of 
Code and pending its taking effect (Rev. St. 1929, §§ 5956-5958). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

7. INSURANCE. 

In stockholder’s suit for relief against mismanagement and fraudulent con- 
duct by insurance company’s officers and directors, court held unauthorized to ap- 
point receivers; remedy provided by Insurance Code being exclusive (Rev. St. 1929, 
§ 5670 et séq., § 5690 et seq., and §§5912, 5939, 5941-5947). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Original proceeding in prohibition by the State, at the relation of the Missouri 
State Life Insurance Company, against Hon. Robert W. Hall, Judge of Division 
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No. 3 of the Circuit Court of the City of St. Louis, and others, wherein the petition 
was granted and a provisional rule of prohibition issued. 

Provisional rule made absolute. 

Williams & Nelson, of St. Louis, Otto & Potter, of Jefferson City, and Allen 
May and Jourdan & English, all of St. Louis, for relator. 

Carl M. Dubinsky, Hyman G. Stein, John A. Hope, and Brandom Hope, all 
of St. Louis, for respondents. 

Stratton Shartel, Atty. Gen.- (G. C. Weatherby, of Kansas City, of counsel), 
for respondent Joseph B. Thompson. 

Gantt, J. 

Original proceeding in prohibition. Relator seeks to prohibit respondent judge 
of the circuit court of the city of St. Louis from enforcing an order appointing re- 
ceivers for the Missouri State Life Insurance Company and to prohibit said re- 
ceivers from taking charge of the assets of said company. 

The order was entered in Duggan v. Missouri State Life Insurance Co. et al., 
commenced in said court on December 14, 1931. In that case plaintiff alleged that 
relator was a Missouri corporation engaged in issuing policies of insurance for 
profit; that the eight individual defendants with four others were directors of the 
company; that the by-laws provided for thirteen directors, but that one director 
died and a successor had not been elected; that he (plaintiff), a stockholder, was 
suing for himself and relator and all other stockholders who desired to join in the 
suit. 

He further alleged in substance that said directors had been guilty of misman- 
agement and fraudulent conduct as officers of relator; that the twelve directors 
were divided into groups, numbering six; that each was attempting to obtain con- 
trol of the business, and they were engaged in a factional fight to obtain proxies 
from other stockholders; that said directors had made no effort to recover funds 
and assets lost as a result of said mismanagement and fraudulent conduct, and that 
it would be useless to request them to do so; that they jointly controlled a majority 
of the stock of said corporation; that the other stockholders are scattered through- 
out the country, and for that reason an action could not be instituted at the direc- 
tion of a majority of the stockholders. 

He further alleged that about 1928 he purchased shares of stock of relator at 
$80 per share; that the mismanagement and fraudulent conduct of said directors 
caused said stock to decline on the market to $9 per share, and that said directors 
should be removed because of said mismanagement and fraudulent conduct and 
new directors elected under supervision of the court. He further alleged that in 
his opinion relator was solvent, and that its policyholders were in no danger of loss, 
but that further losses and possible serious impairment should be avoided by prompt 
removal of said directors. He further alleged that he had no adequate remedy at 


law. 

Wherefore he prayed for removal of said directors and an election to fill the 
vacancies, and that. no director so removed be eligible to hold office in the com- 
pany; that the court decree that said directors account for their official conduct in 
the management and possession of the funds, property and business of the com- 
pany, and that the court decree payment by them to relator of sums of money and 
the value of property of relator transferred by them to others or lost by their mis- 
management and fraudulent conduct, and that the court make such further orders, 
judgments, and decrees touching the premises as to the court may seem just and 
proper. 

On January 29, 1932, nonresident defendants filed a petition and bond for re- 
moval to the federal court. The petition for removal was denied on March 28, 
1932. In the meantime plaintiff Duggan, owner of five shares of stock, of the par 
value of $10 and the market value of $9, became alarmed “at the way things were 
going,” and, after denial of the.petition for removal and on said date, amended his 
petition by omitting the allegation that suit was brought for the benefit of relator, 
and by adding to the petition four paragraphs. In those paragraphs it was alleged, 
on information and belief, that the published statements of relator disclosed a 
gradual depreciation in its assets and reserves for policyholders; that said state- 
ments did not reflect the actual and market values of many of the holdings of rel- 
ator; that said values were in fact substantially less than the values contained in 
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said public statements; that the confidence of the public in relator was rapidly wan- 
ing, with the result that, unless a court of equity either temporarily or permanently 
laid hold of relator and its assets and business, relator would become insolvent, and 
the value of the shares of its capital stock would become worthless; that said di- 
rectors, although requested, failed to seek redress for losses already sustained by 
reason of mismanagement and fraudulent conduct. 

It was further alleged, on information and belief, that the superintendent of 
the insurance department had been for a long time, and was then, fully informed of 
the acts of mismanagement on the part of said directors, but that said superin- 
tendent had failed and neglected to proceed under the law to remedy such mis- 
management or to cause relator to be managed by a competent board of directors 
or to cause said directors to repay or cause to be repaid to relator money lost by 
reason of the mismanagement and fraudulent conduct of said directors. 

It was further alleged, on information and belief, that continuation of the 
business of relator under the conditions hereinabove set forth would be unfair, un- 
just, and inequitable to the interests of policyholders and shareholders of relator, 
in that such continued course of conduct and management would result, not only 
to the detriment, injury, and prejudice of policyholders, but irreparable loss and 
damage to plaintiff and other stockholders. 

He also amended the prayer to the petition by asking that receivers be appoint- 
ed for the purpose of continuing the business of relator or of determining whether 
same may or should be continued, and by asking for an injunction restraining de- 
fendants and all persons from interfering with property or assets in possession of 
receivers pending the determination of the suit. After amending the petition, 
plaintiff Duggan became more alarmed, and on March 29, 1932, moved for the ap- 
pointment of receivers. The motion follows: 

“Now comes the plaintiff and shows to the Court that there is urgent necessity 
for the immediate appointment of a receiver or receivers of the defendant, Mis- 
souri State Life Insurance Company, as prayed in his amended petition filed herein, 
for the following reasons, to-wit: 

“That the defendant corporation has been for some time past, and is now, 
without an active managing head; that by reason of grave doubt, as disclosed by 
recent examinations into the business and affairs of the defendant corporation, 
concerning and touching the solvency of the defendant corporation and the ad- 
visability of its continuance in the business of soliciting and issuing new insurance, 
and concerning and touching the security of the policyholders in the defendant cor- 
poration, and of the shareholders therein; that the assets and properties of the de- 
fendant corporation are in serious danger of being wasted and dissipated, to the 
irreparable loss and damage to said policyholders, as well as to the holders of the 
shares of capital stock of the defendant corporation; and that unless the appoint- 
ment of such receiver or receivers is immediately made, the plaintiff and the stock- 
holders of the defendant corporation, as well as the said policyholders, will suffer 
great irreparable loss. 

“Wherefore, the plaintiff prays the Court to appoint forthwith a receiver or 
receivers of the defendant corporation, as prayed in his said amended petition.” 

On said date, March 29, 1932, without notice to relator and without hearing 


evidence on the question, the motion was sustained and receivers appointed by an 
order as follows: 


“It appearing to the Court from the verified allegations of the amended petition 
and separate affidavit and motion of plaintiff that a condition exists which makes 
it imperative that the Court appoint a temporary receiver, and in pursuance thereof 
the Court appoints Joseph B. Thompson, Superintendent of the Insurance Depart- 
ment, of the State of Missouri, and Montague Lyon, Esq., Receivers of the Mis- 
souri State Life Insurance Company, a corporation, and Joseph F. Holland, Eszq., 
attorney at law, and James T. Blair, Esq., attorney at law, as attorneys for said 
Receivers, said Montague Lyon, Esq., to file a satisfactory bond in the sum of one 
hundred thousand dollars ($100,000.00) to be approved by the Court. Bond filed 


and approved. Order to show cause why appointment of Receivers should not be 
made permanent returnable on April 14, 1932. 


“[Signed] Robert W. Hall, Judge.” 
Relator was duly served as defendant in Duggan v. Missouri State Life Insur- 
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ance Co. et al., but did not answer or otherwise plead in said cause. In this con- 
nection relator contends that it was not required to plead in said cause for the 
reason the suit was for its benefit. Edwards v. Bay State Gas Co. (C. C.) 91 F. 
942. Respondent judge does not agree to this contention. He contends that the 
prayer to the original petition for general relief was notice to relator that re- 
ceivers might be appointed. 

On learning of the appointment of receivers, relator petitioned for our writ of 
prohibition. The petition was granted and our provisional rule issued. 

The return of respondent judge alleged in substance that the original and 
amended petitions verified by the oath of plaintiff Duggan, when considered with 
the failure of relator to plead in said cause, not only authorized the appointment of 
receivers, but authorized said appointment without actual notice to relator. It fur- 
ther alleged that:the superintendent of insurance was charged with the administra- 
tion of the insurance department, was familiar with the affairs of relator, and 
with the arm of the court to support him would maintain the solvency of relator 
and extricate it “from its unfavorable position caused by the acts of mismanage- 
ment charged in the amended petition in the Duggan suit.” It further alleged that 
Montague Lyon was a lawyer of extensive business experience, and for that rea- 
son would be helpful to the superintendent of insurance as coreceiver. 

It will be noted that said lawyer was not appointed because of knowledge of 
the life insurance business. Of course, he was not appointed because he was a law- 
yer, for respondent judge named two attorneys upon whom would rest the legal 
responsibilities of the receivership. 

The return of the superintendent of insurance admitted his appointment, but 
alleged that he had not qualified as receiver. It then adopted relator’s contention 
that the Insurance Code provided an exclusive method of supervision, regulation, 
and liquidation of insurance companies, and for that reason respondent judge ex- 
ceeded his jurisdiction by appointing receivers. It then stated that the superintend- 
ent consented to an absolute rule of prohibition. 

The return of respondent Montague Lyon admitted his appointment, and al- 
leged that he qualified as receiver. It further alleged that he had not interfered 
with the business of relator, and that pending this proceeding he would not do so. 
Relator moved for judgment on the pleadings. 


The right of Duggan to sue the individual defendants for the benefit of him- 
self, relator, and gather stockholders is not questioned. But relator contends that 
the Insurance Code is exclusive, and for that reason respondent judge was without 
authority to appoint receivers. 

The first section of the Insurance Code follows: “The insurance department 
shall be charged with the execution of all laws now in force, or which may be here- 
after enacted, in relation to insurance and insurance companies doing business in 
this state.” Section 5670, R. S. 1929 (Mo. St. Ann. § 5670). 


It then locates the insurance department and provides for expenses. It provides 
for a chief officer and assistants. It sets forth general and detailed duties of the 
chief officer, including the power to examine into the affairs and good faith of 
corporations, associations, or persons engaged in or claiming to be engaged in, 
organizing, or receiving subscriptions for stock, or in any manner aiding in the 
formation or business of an insurance company. 

It directs the superintendent to inquire into violations of the insurance laws, 
and directs him to examine into the financial condition, affairs, and management 
of insurance companies. He is given power to compel the production of assets, 
contracts, books, and papers, and may compel directors, officers and other em- 
ployees to appear for examination under oath as to conditions, affairs, and 
managements. It gives him power to punish any person failing or refusing to 
obey an order to produce books and papers, or to appear as a witness. And any 
person testifying falsely before the superintendent is guilty of perjury. The re- 
cords of the department must be open to the public, and certified copies of any 
record, paper, report, or document on file must be furnished on payment of fees 
allowed by law. 

The next article of the Code (R. S. 1929, § 5690 et seq. [Mo. St. Ann. 5690 et 
seq.]) provides for the formation of life and accident insurance companies. Its many 
provisions are for the protection of policyholders, stockholders, and the public. 
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Among them the superintendent is given power to proceed against a company if 
the condition of its deposited securities render the issuing of additional policies 
injurious to the public. It also provides for annual reports to the superintendent 
giving a detailed statement of the business and its condition at the end of the 
year. 

The general provisions of the Code provide that “no action shall be brought 
or maintained by any person other than the superintendent of the insurance de- 
partment of this state for the winding up or dissolution of any insurance com- 
pany, or the distribution of its assets among its creditors.” Section 5912, R. S. 
1929 (Mo. St. Ann. § 5912). The superintendent, on information from any source 
that a company is in financial difficulty and that its continuance in business might 
be hazardous or that it is insolvent, may institute suit to enjoin said company from 
continuing business either temporarily or perpetually, or for its dissolution, “or 
for such other * * * relief as, under the provisions of this law, the court shall 
deem advisable.” Section 5941, R. S. 1929 (Mo. St. Ann. § 5941). He is also 
given power, either before or after suit, to call on a company to cover any de- 
ficiency. If it fails to do so within a reasonable time, he may proceed against 
it as insolvent. Section 5939, R. S. 1929 (Mo. St. Ann. § 5939). Complete pro- 
cedure is provided for enforcement of the powers given the superintendent. 
Sections 5942, 5943, 5944, 5945, and 5946, R. S. 1929 (Mo. St. Ann. §§ 5942-5946). 
The last named section provides that, on motion of the superintendent, the court 
may appoint an agent to temporarily take charge of the property of defendant 
insurance company and receive its income. On giving bond fixed by the court, 
he may act as agent until dissolution of the company, unless sooner removed. He 
is denied authority to employ attorneys or incur any expense, and in full com- 
pensation for his services is paid $150 per month until final judgment. he 
possession of the agent is the possession of the court. 


On dissolution of the company, the absolute title to its assets is vested in the 
superintendent for the benefit of creditors, policyholders, and others interested 
(section 5947, R. S. 1929 [Mo. St. Ann. § 5947]), and, under certain conditions, 


he may reinsure the business of an insolvent company (Section 5953, R. S. 1929 
[Mo. St. Ann. § 5953]). 


[1-3] The legislative power to authorize, supervise, regulate, and liquidate 
insurance companies rests on the interests of the public in the insurance business. 
It is conceded that the state may through administrative officers supervise and 
regulate insurance companies in aid of solvency. If so, it has the power to 
protect those interested, in the event of insolvency. It is a valid exercise of the 
police power through administrative officers. State v. Matthews, 44 Mo. 523; 
State ex rel. Mackey v. Hyde, 315 Mo. 681, 286 S. W. 363, loc. cit. 365. The 
power was first exercised in 1869 by the enactment of an Insurance Code intended 
to protect policyholders, stockholders, and the public. Laws 1869, p. 23. The 
original Code and amendments thereto indicate an intention to regulate the busi- 
ness from beginning to end, thereby protecting individual and public interests. 
The enactment of this comprehensive Code made the state a real party in interest. 
The superintendent of insurance is the administrative officer in charge of that 
interest, and courts are without authority to interfere with his administration of 
the Code. 

Respondent judge contends that the Code is not exclusive, for the reason 
no provision is made for an operating receiver. Insurance companies exist and 
thrive on public confidence. An operating receiver in charge would destroy that 
confidence, interfere with the administration of the Code, wreck the company, 
and defeat the purpose of the legislation. There is no place in an exclusive In- 
surance Code for an operating receiver. 


[4] Respondent judge next contends that the Code infringes upon the judicial 
power to appoint receivers. The Code interferes with no judicial power. In 
providing for suits by the superintendent the Legislature was careful to provide 
for appointment of an “agent by the court to be in charge of the company’s prop- 
erty and business until final judgment.” It further provided that possession of 
the “agent” was possession of the court. 

Respondent judge next contends that, if the Code is exclusive, it denies to 
Duggan “his day in court.” As against the state in the exercise of its police 
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power, Duggan has no day in court. He was able to purchase the stock because 
the Code authorized the formation of the company. He owns the stock subject 
to the provision of the Code, and is in no position to contend that he is denied 
“his day in court,” because, under the Code, the court is without authority to 
appoint operating receivers and thereby wreck the company. 

[5] Other contentions are made as to the constitutionality of the Code. No 
reasons are given for the contentions, and they are overruled. 

[6] Respondent judge next contends that the right of access to papers of 
receivers heretofore or hereafter appointed, given to the superintendent by section 
5956, R. S. 1929 (Mo. St. Ann. § 5956), shows that the Code was not intended to 
be exclusive. If this section is read with sections 5957 and 5958, R. S. 1929 (Mo. 
St. Ann. §§ 5957, 5958), it is clear that the words “hereafter appointed” refer to 
receivers appointed after the enactment of that part of the Code, and pending 
its taking effect. The sections provide that, on the death, resignation, or removal 
of receivers, the court shall turn the administration of affairs over to the super- 
intendent. In other words, the, Legislature intended to dispense with the ser- 
vices of receivers for insurance companies. 

[7] It follows that the Insurance Code provides an exclusive remedy, and 
respondent judge was without authority to appoint receivers. Koch v. Missouri- 
Lincoln Trust Co. (Mo. Sup.) 181 S. W. 44; Relfe v. Commercial Ins. Co. 5 
Mo. App. 173; Ulmer v. Falmouth Loan & Bldg. Ass’n., 93 Me. 302, 45 A. 32; 
Grimes et al. v. Central Life Ins. Co., 172 Ky. 18, 188 S. W. 901; Union Savings 
& Investment Co. v. Dist. Court of Salt Lake County, 44 Utah, 397, 140 P. 221, 
Ann. Cas. 1917A, 821; Jeffries v. Brown et al., 90 Kan. 495, 135 P. 582. 

[8] Furthermore, Duggan did not present to the superintendent his charge 
of fraud against the officers. He was content to allege, on information and be- 
lief, that the superintendent did not take action to recover the money, although 
he had knowledge of the fraud. Assuming mismanagememnt and fraud, for aught 
that appears, the superintendent was active to correct that condition without in- 
jury to the company. Edwards v. Bay State Gas Co. (C. C.) 91 F. 942. It must 
be presumed that he was faithful in the absence of evidence to the contrary. 

Furthermore, plaintiff Duggan, respondent judge, and the superintendent of 
insurance state that the Missouri State Life Insurance Company is solvent. And 
it is clear from the record that the sole purpose of those interested in the Duggan 
suit was to force said company into a receivership. The appointment of the super- 
intendent of insurance as receiver shows that those interested in said suit knew 
that the proceeding would force a dissolution of the company. After the dissi- 
pation of large sums of the company’s money for expenses, fees, and allowances 
to those directly and indirectly interested, the superintendent as statutory under- 
taker would be at hand to distribute the remains. 

The right of the superintendent of insurance to serve as receiver of an insur- 
ance company is not presented. We make no ruling on that question. And the 
remedy on refusal of the superintendent to act because of collusion, fraud, or 
misconduct on his part is not presented. On that question we make no ruling. 

The provisional rule should be made absolute. It is so ordered. 

All concur. 

COMMONWEALTH ex rel. MacCALLUM et al. v. ACKER et al. 
Appeal of FULTON. 
Appeal of NEWMAN. 
Supreme Court of Pennsylvania. March 14, 1932. 
162 Atlantic Reporter 159. 
1. INSURANCE. 

Corporators of mutual and charitable insurance organization which had 
accepted state Constitution held entitled to vote cumulatively at election of board 
of directors (15 PS § 103; Const. art. 16, § 4). 


The corporators were entitled to vote cumulatively under Act of 
March 29, 1927, P. L. 70, § 1 (15 PS § 103), and Const. art. 16, § 4, not- 
withstanding the fact that the corporators had no personal interest in 
the property or earnings, since acceptance of the Constitution bound the 
acceptors to all the regulatory provisions in the fundamental law and 
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various statutes thereunder which gave each person entitled to vote for 

directors or managers of corporation right to cast the whole number 

of his votes for one candidate. 

(For other cases, see Insurance, Dec. Dig. § 56.) 

Appeal from Court of Common Pleas, Philadelphia County; Howard A. 
Davis, Judge. 

Quo warranto proceedings by the Commonwealth of Pennsylvania, on the 
relation of J. A. MacCallum and others, against J. Henry Radey Acker, William 
P. Fulton, and John Grant Newman, and another. From an adverse decree, 
William P. Fulton and John Grant Newman appeal. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, and 
Drew, JJ. 

Wm. Clarke Mason, of Philadelphia, for appellants. 

J. B. Colahan, of Philadelphia, for appellees. 

KepuHart, J. 

The Presbyterian Ministers’ Fund was incorporated in 1759 as a mutual and 
charitable insurance organization for the relief in Pennsylvania of Presbyterian 
ministers and their widows and children. A special charter from the proprietors 
of the province of Pennsylvania consituted the corporators members of the fund, 
with power to elect their successors, increase their number, adopt a constitution 
and by-laws, and, in general, to manage the corporation. The charter itself did 
not create a board of directors, and apparently contemplated a management 
directly by the corporators themselves; but, pursuant to this authority, a con- 
stitution was adopted, which provided for a board of eleven directors to be 
elected annually “from the body of the corporators by ballot.” 

At the annual election held March 24, 1931, certain of the corporators at- 
tempted to vote cumulatively for these directors—a thing which had never 
before been attempted. The ballots thus cast were rejected without complaint 
at the meeting, but the parties adversely affected subsequently brought a writ of 
quo warranto to test the validity of the rejection. The lower court held that the 
ballots cumulatively cast should have been received, and set aside the election 
of defendants Fulton and Newman. 

The Constitution of Pennsylvania of 1874, article 16, § 4, under the title 
“Corporate elections” grants the right to vote cumulatively: “In all elections 
for directors or managers of a corporation each member or shareholder may 
cast the whole number of his votes for one candidate, or distribute them on two 
or more candidates, as he may prefer.” The Act of March 29, 1927, P. L. 70, § 1 
(15 PS § 103), reads: “That in ail elections for directors, managers or trustees 
of any corporation created under the provisions of this statute [the corporation 
act of 1874], or accepting its provisions, each member or stockholder or other 
person having a right to vote, may cast the whole number of his votes for one 
candidate, or distribute them upon two or more candidates as he may prefer.” 

It was conceded that this corporation is now subject to the Constitution of 
1874 and applicable statutes, as a result of having made certain amendments in 
its charter after 1874, such as a change in name of the corporation and an in- 
crease in the amount of property permitted to be held by it. 


Appellants ably contend that the provision as to cumulative voting does not 
or should not apply to this class of corporation; that if it does it would include 
all church, charitable, of religious organizations which are incorporated. How- 
ever this may be, the question has been decided in Commonwealth v. Flannery, 
203 Pa. 28, 52 A. 129, and that decision controls the instant case. That corpora- 
tion was one of the first class, known as the Catholic Philopatrian Literary 
Institute. It was organized before the Constitution of 1874, and cumulative 
voting having been attempted the question for the court’s determination was 
whether this constitutional provision applied to corporations of the first class 
created prior to 1874, which later became subject to the Constitution. It was 
held that by accepting the Constitution as to a part of the corporate life, the 
entire entity was included; the charter could not be split into parts so that the 
Constitution would be applicable to one portion and not to another, and the 
right to vote cumulatively was there sustained. 
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[1] Appellant claims that these corporators have a different status in their 
relationship to the corporation than a “member or shareholder” contemplated 
by section 4 of article 16 of the Constitution. But this position overlooks the 
results of causing a corporation to be subject to the Constitution. Acceptance 
of the Constitution binds the acceptors to all the regulatory provisions in the 
fundamental law and the various statutes thereunder. The corporation is as 
fully controlled by the Constitution and laws pursuant thereto as though in- 
corporated thereunder, provided however such acts do not overthrow its pre- 
viously granted corporate existence, identity, or the powers necessary to its 
life. Wherever applicable, the provisions relating to management, control, and 
election would be under the Constitution and laws thereafter enacted. The right 
of cumulative voting is given to the individuals whose votes elect the parties 
who serve as the managers or directors of the corporation. Whether these in- 
dividuals be styled members, shareholders, or corporators is immaterial. The 
persons whose votes were rejected at the annual meeting were within the class 
mentioned. The Constitution was intended to reach the actual managers, but 
appellants contend the cumulative voting provision should not apply since the 
eleven corporators were “somewhat in the nature of an executive committee of 
the corporators” who were the sole managers. If the status of a corporator, his 
authority, and power as a trustee in sole management, is not diminished by the 
creation of the board of directors, he cannot complain, as he would still retain 
that power; but if from the body of corporators a few are selected who manage 
or direct, then the Constitution applies. That was the purpose and condition of 
the board in this case. 

By its plain language, the intent of the Constitution was to give to those 
who could vote for such executive managers of a corporation the right of cumu- 
lative voting. It was intended as a check on majority control. It is immaterial 
how this board may be labeled so that, regardless of the name by which they 
may be known, where the persons fall within the class of those who exercise 
the corporate functions comprehended by the Constitution when it uses the titles 
“directors or managers,” cumulative voting applies to them. The fact that the 
‘ corporators have no personal interest in the property or earnings does not alter 
in the slightest this conclusion. To hold otherwise would open a wide door to 
constitutional evasion which cannot be permitted no matter in what guise the 
parties or the office affected may appear. 

[2, 3] Where the Constitution has expressed its purpose in clear and explicit 
language, a court cannot delimit the meaning of the words used by reference 
to a supposed intent which might be evoked from it, or from the debates before 
the constitutional convention. United States v. Sprague, 282 U. S. 716, 731, 51 
S. Ct. 220, 75 L. Ed. 640; Collins v. Kephart, 271 Pa. 428, 117 A. 440. While the 
latter might lead to the conclusion that it was not intended to include this class 
of corporation within the section, yet the clear and explicit language applies to 
all corporations. Courts are bound to follow this intent regardless of what took 
place before the convention. 

[4] That the members of this fund did not attempt to exercise this right in 
the past does not preclude their exercise at this or any time they desire to do so. 
The right exists and no basis for an estoppel is shown. 

The decree of the court below is affirmed, at the cost of appellants. 


STATE ex rel. REECE, Insurance Com’r, v. GOOCH. No. 1. 
Supreme Court of Tennessee. July 23, 1932. 
52 Southwestern Reporter (2d) 143. 
2. INSURANCE. 

Burial association, a voluntary association not designed to issue life and 
casualty insurance on assessment plan, held not subject to regulation by- state 
insurance department under applicable statutes (Code 1932, §§ 6084 et seq., 6212 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

3. INSURANCE. 


Burial association having no lodge system with ritualistic form of work held 
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not subject to regulation by state insurance department as fraternal benefit 
society (Code 1932, § 6357). 
(For other cases, see Insurance, Dec. Dig. § 687.) 
4. INSURANCE. 
Burial association, a voluntary association, with benefits limited to $100 or 
less, held not subject to regulation by state insurance department. 
The commissioner of insurance of the state of Tennessee filed a Dill 
to enjoin the operation by the defendant of a burial association, a voluntary 
association, entitling each member on his death to a burial benefit of not 
exceeding $100. Application for membership, certificate of membership, 
and rules and by-laws of association disclosed that the burial association 
was a voluntary association of the members who entered into an agree- 
ment to assure burial services to members at their deaths. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


Appeal from Chancery Court, McNairy County; Tom C. Rye, Judge. 

Suit by the State, on the relation of J. I. Reece, Commissioner of Insurance, 
against R. B. Gooch. From a decree sustaining a demurrer to, and dismissing, 
the bill, the complainant appeals. 

Decree affirmed. 

L. D. Smith, Atty. Gen., W. H. Eagle, Asst. Atty. Gen., and Ewing & Ewing, 
of Nashville, for appellant. 

M. E. Lee, of Selmer, for appellee. 

Hu C. Anderson, of Jackson and Jere I. Galbraith, of Henderson, amici curiz. 

Cook, J. 

The bill was filed by the state upon relation of J. I. Reece, commissioner of 
insurance, against R. E. Gooch, alleged to be doing business under the trade-name 
of McNairy County Burial Association. The object was to enjoin Gooch from 
operating an insurance business in violation of the regulatory statutes of the 
state. The chancellor sustained defendant’s demurrer, and dismissed the bill. 
The complainant appealed, and insists that the chancellor erred because it is 
shown by the bill that the defendant, Gooch, was carrying on a life insurance 
business for premiums paid on assessments made at the death of members, without 
a certificate authorizing him to carry on such business. 


The facts disclosed in the bill and exhibits are fairly stated in the brief filed 
on behalf of the state. We, however, make the statement from ‘the bill and 
exhibits. It appears from those that Gooch, an undertaker at Selmer, promoted 
the organization of the McNairy County Burial Association, a voluntary associa- 


tion entitling each member upon death to a burial benefit of not exceeding a 
hundred dollars. 


While it is charged in the bill that Gooch, individually, is carrying on the 
business in the firm name of the McNairy County Burial Association, and he 
is the only party defendant, Exhibit No. 1, the application for membership, 
Exhibit No. 2, the certificate of membership, and Exhibit No. 3, the rules and 
by-laws of the association, all of which are made a part of the bill, show that 
the McNairy County Burial Association is a voluntary association of the mem- 
bers who entered into the agreement as a means of assuring burial service to 
members at death. 


The agreement provided for a burial benefit of a hundred dollars to members 
over twelve years of age; $60 to members between six and twelve years of age, 
and $40 to members under six years of age. These benefits accrued from an 
assessment of 25 cents against each member over twelve years of age; 15 cents 
against each member between six and twelve years of age; and 10 cents against 
each member under six years of age. 


[1] Under the by-laws these payments were to be made upon notice to the 
members of the death of a member. While the by-laws designate Gooch as the 
secretary and treasurer and the official head of the association, he is not the 
association. It consists of its members who, at the solicitation of Gooch, formed 
themselves, by agreement in writing, into a voluntary association. In doing so 
they exercised their common-law right of contract. See 5 C. J. pp. 1335-1341. 

[2] The association was not designed to issue life and casualty insurance upon 
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the assessment plan, and is not therefore regulated by article 2 of chapter 6, 
section 6212 and subsequent sections of the Code of 1932. 

[3] The exhibits to the bill, showing its purpose and operation, bring it 
more nearly within the provisions of article 9 of chapter 6 (Code 1932, § 6357 
et seq.), enacted to regulate fraternal benefit societies. The first section of this 
article, section 6357, provides: 

“Any corporation, society, order or voluntary association without capital 
stock, organized and carried on solely for the mutual benefit of its members and 
their beneficiaries and not for profit, and having a lodge system with ritualistic 
form of work and representative form of government, and which shall make 
provision for the payment of benefits in accordance with section 6361, is declared 
to be a ‘Fraternal Benefit Society.’ ” 

[4] Having no lodge system with ritualistic form of work, the McNairy 
County Burial Association does not fall within the class indicated by the above 
section. This and no other statute to which we have been referred applies to 
associations with benefits limited to $100 or less, all of which are excepted and 
excluded from regulation by section 6421, Code of 1932, which reads: 

“Nothing contained in this article shall be construed to affect or apply to * * * 
domestic societies which limit their membership to the employees of a particular 
city or town, designated firm, business house, or corporation, nor to domestic 
lodges, orders, or associations of a purely religious, charitable, and benevolent 
description, which do not provide for a death benefit of more than one hundred 
dollars.” 

The showing in the bill and exhibits is that people in the section around 
Selmer, McNairy county, associated themselves together under a promise that 
the association should provide, through assessments against each member, the 
sum of not more than $100, as a death benefit to each member. This brings 
the society within the saving provision of section 6421, and exempts it from 
regulation by the insurance department. The regulatory statutes now in force are 
article 1 of chapter 6 of the Code of 1932 (section 6084 et seq.), defining and 
regulating nonassessment iife insurance companies, and article 2 of chapter 6 
of the Code of 1932, regulating and incorporating casualty insurance companies 


operating on the assessment plan. Neither of these articles are broad enough 
to include the defendant association. 


The decree of the chancellor is affirmed. 
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TOPICAL INDEX 


. Control and Regulation in General. 


1 

§ 2. WHAT CONSTITUTES INSURANCE. 

2—-Insurance policy is contract. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.) .. 463 

2—Court must consider entire contract in light of parties’ intention in determining whether 
contract is one of insurance. Contract for purchase of land, containing provision for 
returning consideration paid or conveying property without further payments in event 
of purchaser’s death, held “insurance” contract, as regards provisions regulating in- 
surance business. Promise to pay money or equivalent or do act valuable to insured is 
indispensable in “insurance” contract. Saltzman v. Fairbank Realty Corporation. 
(2 ¥.) 
Burial association, a voluntary association 
ance on assessment plan, held not subject to regulation by state insurance department 
under applicable statutes. Burial association, a voluntary association, with benefits 
limited to $100 or less, held not subject to regulation by state insurance department. 
State ex rel Reece v. Gooch. (Pa.) ee eRe ; 
3. POWER TO CONTROL AND REGULATE. 
Legislative power to authorize, supervise, regulate, and liquidate insurance companies 
rests on interest of public in insurance business. State has power, through adminis- 
trative offices to protect those interested in event of insolvency of insurance company. 
State ex rel Missouri State Life Ins. Co. v. Hall Judge et al. ) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—Statutes declaring indemnity insurer’s liability absolute when loss occurs within contract, 
and authorizing suit against insurer by person injured in own name after obtaining 
judgment against insured, held not to violate Fourteenth Amendment. Ft. Dearborn 
Ins. Co. et al. v. Heaton. (Ala.) .. 
4—Statute relating to penalty and attorney’ 
time, is highly penal, and should be strictly construed. National Fire Ins. 
Kight. (Ark.) 
4—In statute providing that no future legislati 
“deemed” applicable to industrial life insurance unless expressly so provided, quoted 
words held to mean construed or interpreted. Jackson v. Unity Industrial Life Ins. Co., 
Toe. Cha) 3.. 520 
4—Insurance Code, ) 
held constitutional. Insurance Code held not to infringe upon judicial power to appoint 
receivers. State ex rel Missouri State Life Ins. Co. v. Hall Judge et al. (Mo.) ..1412 
4—Act providing for additional license fee of 1 per cent. of premiums paid foreign 
insurance company becoming effective June 16, 1931, held not retroactive as to that 
year. Jefferson Standard Life Ins. Co. v. King. (S. C.) Hite . 2 
4—Certificates of beneficial associations are contracts 
Mut. Life Ins. Co. of Texas et al. (Tex.) 5 . : 815 
4—Statutes providing for service of process upon foreign corporations doing business in 
state, if reasonable, afford. due process. As respects impairment of contract obliga- 
tions, statute permitting person injured to sue tort-feasor’s insurer is merely remedial. 
Hudson v. Georgia Casualty Co. et al. (U. S.) 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
10—Where flat insurance rate in plan of life insurance would produce amply sufficient re- 
turns, insurance commissioner could not complain that. premiums were not fixed in 
accordance with tables by which net value of life policies are computed. Greer, In- 
surance Commissioner, v. Aitna Life Ins. Co. of Hartford, Conn. (Ala.) ... , 
10—Courts are unauthorized to interfere with administration of Insurance Code by Super- 
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intendent of insurance. State ex rel Missouri State Life Ins. Co. v. Hall Judge et 
al. (Mo.) ee 

§ 14. BOARDS OF UNDERWRITERS. 

14—That mortgagee, before fire, brought foreclosure action and bought premises at fore- 
closure sale without notifying insurer of change of ownership, did not prevent recovery - 
against insurer. Montalbano v. Lumberman’s Ins, Co. of Philadelphia (N. Y.) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Employer paying premiums of group insurance and deducting part of premium costs 
from employee’s wages held not insurer’s agent in soliciting insurance so as to 
authorize suit against insurer as foreign corporation doing business in state. Statute 
providing that soliciting agent is representatve of insurer did not make insurer’s agents, 
persons issuing applicatons to employees, of employer having group insurance, so as 
to authorize suit against insurer as foreign corporation doing business in state. Connecti- 
cut General Life Ins. Co. v. Speer. (Ark.) 

16—Insurance company was not doing business in county, in which sued for damages 
from collision between truck and automobile therein, simply because it wrote policy 
covering truck. State ex rel. Hoffman v. Superior Court of Franklin County et al. 


( Wash.) 
20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Insurance Commissioner’s power to revoke foreign insurance company’s license for dis- 
crimination does not rest on statute relating to revocation for insolvency. Greer, In- 
surance Commissioner, v. AStna Life Ins. Co. of Hartford, Conn. (Ala.) 

20—Act providing for additional license fee of 1 per cent on “total” premiums paid 
foreign insurance company held not to allow deduction for dividends or bonuses paid 
in cash or applied in abatement of premiums. Jefferson Standard Life Ins. Co. v. 
King. 
21. 

21—~-Liability insurance policy is “‘surety contract” within statute requiring surety companies 
to deposit bonds with state treasury to secure performance of such contract. Insurer 
held estopped to deny that bonds deposited by it with state treasurer were held to insure 
performance of automobile public liability policy written by it. State treasurer held 
not required to release bonds, deposited by surety company, to assignee assuming its 
liabilities, without showing that it settled all claims under automobile liability polic 
issued by it. Assignee’s ownership and right to possession of bonds, deposited with 
state treasurer by assignor surety company, held subject to all claims under surety 
contracts made in state by assignor. State ex rel Union Indemnity Co. v. Knott. (Fla.)1162 

21~-Foreign fire insurance company qualifying to write insurance in Ohio, and making 
statutory deposit for benefit of its policyholders in United States could not withdraw 
deposit on terminating its obligations to policyholders in Ohio; there being policy- 
holders in other states. South British Ins. Co., Ltd. v. Younger. (U. S.) 

§ 26. ACTIONS. 

26—Circuit court had jurisdiction to appoint ancillary receiver for Kentucky life insur- 
ance company on petition on behalf of Arkansas insurance commissioner. Franklin 
v. Mann. (Ark.) ‘ 

26—Judgment for assignee setting aside and adjudging in effectual forfeiture of life insur- 
ance policy for nonpayment of premium held not beyond jurisdiction of circuit court 
as assuming management and control of internal affairs of foreign corporation. Mis- 
souri Cattle Loan Co. v. Great Southern Life Ins. Co. (Mo.) es j 

26—Defendant foreign insurance corporation applying for new trial after plaintiff took de- 


fault judgment held barred from questioning validity of ice. Stand i 
Ins. Co. v. Russo et al. _(N. J.) : ee 


1160 
1228 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 41. INSOLVENCY AND DISSOLUTION. 

§ 50. ASSETS AND RECEIVERS. 

50—Arrangement between insurance agency and insurance company withdrawing business 
in territory, respecting cancellation of policies and refunding of unearned premiums, 
held enforceable against insurance company and_ receiver subsequently appointed. 
Sowards Ins. Agency v. Ohio Valley Fire & Marine Ins. Co. (Ky.) i 

50—Provision that superintendent of insurance should have access to papers of receivers 
“hereafter appointed” held to refer to receivers appointed after that part of Code and 
pending its taking effect. In stockholder’s suit for relief against mismanagement and 
fraudulent conduct by insurance company’s officers and directors court held unauthor- 
ized to appoint receivers; remedy provided by Insurance Code being exclusive. State 
ex rel Missouri State Life Ins, Co. v. Harris Judge et al. (Mo.) 
$1. PRESENTATION AND PAYMENT OF CLAIMS. 

——— a agency for ee ee eee on canceling policies under 
greemert wi insurance company held not preferred claim. fe 
v. Ohio Valley Fire & Marine Ins. Co. (K a. a a ae 431 

(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52—Mutual assessment insurance association organized under statute relating to assessment 
a bed “a subject to general insurance laws. Williams v. Northeast Mut. 
ns. Ass’n. 0. 
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stock, held not subject to regulations imposed by statute on insurance companies. 
Logan v. Texas Mut. Life Ins. Ass’n. (Tex) 

52—Statute exempting ‘“‘mutual relief associations” from compliance with insurance laws 
held so doubtful, as regards companies included therein, as to call for application 
of departmental construction doctrine. Exemption of “mutual relief associations” 
from insurance laws held to include associations having no lodge system and not 
engaged in charity or benevolence, but possessing statute. Amendment making insur- 
ance companies, organized under general incorporation laws, subject to insurance laws, 
held not retroactive, as regards mutual relief association exempted from insurance 
laws by other provisions. Repeal of statute exempting mutual relief associations, 
organized under general incorporation laws, from insurance laws, held not to repeal 
charter of corporation theretofore organized under general incorporation laws. Repeal 
of statute exempting mutual relief associations, organized under general incorporation 
laws, from insurance laws, and amendment making such companies subject to insurance 
laws, held not to require such companies theretofore organized to conform to insurance 
laws. That statute regulating local mutual aid associations exempted existing state- 
wide associations “legally operating” on assessment basis held not legislative recog- 
nition of existing company’s legality. Statute fixing venue in suits on policies issued 
by statewide mutual assessment companies held not legislative recognition of companies’ 
legality. In quo warranto proceeding, for noncompliance with insurance laws, 
defendant ¢ompany had burden of showing it was mutual relief association within 
statutory exemption. In quo warranto against insurance company operating on state-wide 
membership assessment plan, company should be granted reasonable time to comply 
with insurance laws. In quo warranto, company held not relieved from burden of 
showing it was mutual relief association exempt from insurance laws by fact that its 
reports under exemption statute were rejected. State v. Texas Mut. Life Ins. Co. 
of Texas et al. (Tex.) 

$ 54. CONSTITUTIONS AND BY-LAWS. 

54—Provision in certificate of mutual aid association that membership is based on applica- 
tion on file in office and made part of contract in accordance with by-laws does not 
authorize change in member’s absent showing reservation of such power. Where sub- 
sequent by-law of mutual aid association conflicts with contract of insurance, legally 
entered into, contract controls. Ordinarily, there can be no change in insurance con- 
tract, except by consent of both parties. In action on certificate of mutual aid associa- 
tion, court properly excluded amended constitution and by-laws making radical changes 
in rights of insured after issuance of certificate. Winters Mut. Aid Ass’n. Circle No. 
2 v. Reddin. (Tex.) eal vara anaes 

§ 56. OFFICERS. 

56—-Corporations of mutual and charitable insurance organization which had accepted state 
Constitution held entitled to vote cumulatively at election of board of directors. Com- 
monwealth ex rel MacCallum v. Acker et al. 

§ 57. FRANCHISES AND -POWERS. 

(2). Contracts of insurance. 
(3). Policies on cash premium or stock plan. 

57(3)—Assessment life insurance company held bound by contracts on level premium plan, 

since their execution was not directly prohibited. Nastav v. Missouri Mut. Ass’n. (Mo.) 


§ 61. INSOLVENCY AND DISSOLUTION. 

§ 70. - ASSETS AND RECEIVERS. , ; : 

70—Injunction in receivership of mutual insurance company against “plaintiffs” in 
actions pending or “hereafter to be entered” did not prevent bringing actions against 
insured tort-feasors. Claimants filing claims in receivership of mutual insurance com- 
pany within time limited by statute for commencing actions could share in distribution, 
notwithstanding they did not commence actions within prescribed time. Claimants not 
filing claims in receivership of mutual insurance company as permitted by court order 
nor commencing actions within prescribed time could not share in distribution. Com- 
missioner of Insurance v. Bristol Mut. Liability Ins. Co. (Mass.) 

$ 7% ASSESSMENTS BY RECEIVERS. 

(1). Liability to assessment. 

71(1)—In receviership of mutual insurance company, workmen’s compensation policyholders 
may be assessed equally with other policyholders; company not having classified policies 
to permit different assessment rates. General release of claim for premiums against 
policyholder in mutual insurance company did not bar liability for future assessment. 
Commissioner of Insurance v. Bristol Mut. Liability Ins. Co. (Mass.) 


ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL. 
73—Principles of general law of agency a 
Life Ins. Co. v. McCreary. (U. S 
§ 78. SCOPE AND EXTENT OF AGENCY. 
78—Under provision in application for insurance that no statement not included therein 


and presented to officers of insurer were binding, representation by agent not included 
s — held not binding on insurer. Guaranty Income Life Ins. Co. v. Ball et 
al. a. 

78—State statutes making soliciting against insurer’s agent leave extent and nature of au- 
thority to be determined by general law of agency. 
Creary. (U. $.) 
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§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT 
81—General agent, who in effect wrote automobile indemnity policy for own benefit, cannot 
recover where he knew that material representations were untrue and did not inform 
principal. Gilmore v. Eureka Casualty Co. (Cal.) 
§ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)—Term ‘recall’ within agency contract between life insurance company and agent, 
held not equivalent of “rescind.” Term “recall” within agency contract between life 
insurance company and agent, means recall by company before policies became effective. 
Where insurer rescinded contract cf insurance and canceled policy without legally 
sufficient cause, insurer held not entitled to recover any part of commission from agent 
who negotiated contract. Kortright v. Mutual Life Ins. Co. of New York. (Nebr.)..1164 
(2). Right to commissions. 
84(2)—Insurer’s general agent and manager had power to bind insurer as regards com- 
bination of forces to procure insurance and division of commissions. Kelso v. Lincoln 
Nat. Life Ins. Co. (Mo.) 
84(2)—Insurer could not recover from agent proportionate share of commission on volun- 
tary refund of pro rata part of premium on cancellation of coverage. Aero Ins. Co. 
v. Rand. (N. Y.) 
(6). Actions for compensation, 
84(6)—In action for commissions, evidence as to amount and efficacy of insurance agent’s 
efforts in procuring insurance policies held for jury. In insurance agent’s action 
for share of commission, evidence that agent given entire commission was manager’s 
brother-in-law was proper. Proof of custom and practice in local office to show 
authority of manager and general agent was proper without pleading custom and 
practice. Where agreement made with general agent and manager was relied on, 
refusal of instruction that insurer could not be bound by agreements between plaintiff 
and another special agent was proper. Kelso v. Lincoln Nat. Life Ins. Co. (Mo.) 
§ 85. BREACH OF CONTRACT BY PRINCIPAL. 
85—Agreement of insurance company with agent in Wisconsin not to “disturb’’ policies 
must be construed as meaning policies would not be disturbed save as necessitated in 
order to comply with law of state. In complaint by agent against insurance company 
for damages for disturbing policies as rewritten, allegations as to “amount” and 
“property covered’ must be taken as referring to amount of insurance written and 
description of property insured. Insurance company which assisted in rewriting policies 
on transfer of agency held not liable to new agent for subsequently changing policies 
to show correct statements of property values and descriptions, though company 
on sale of agency had its special agents inspect property insured and agreed not to 
“disturb” policies as rewritten. Petition by insurance agent seeking damages from 
insurance company for loss of business resulting from negligence of defendant’s agents 
in carrying out defendant’s agreement to inspect risks and assist in rewriting former 
agent’s business held sufficient, as showing breach of contract. Lundin v. soem Ins. 
Co. of Hartford, Conn. (U. S.). 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 88. —— GENERAL OR SPECIAL AGENTS. 
88—General agent of insurance company has no authority to delegate exercise of discretion, 
or power to make contracts, in absence of proof that principal conferred power of 
substitution. Klaber v. — of Royal Exchange Assurance Co. of London, 
England. (Mo.) Ae 
88—General agent’s authority is determined by nature of business, and is prima facie 
co-extensive with his employment. Kelso v. Lincoln Nat. Life Ins. Co. (Mo.) 
§ 90. —— EFFECT OF PROVISIONS OF POLICY. 
90—Insurance companies unless inhibited by statutes may limit authority of agents by agree- 
ments contained in application for insurance. Where limitation on life insurance 
agent’s authority was stated in application, applicant was charged with notice thereof. 
New York Life Ins. Co. v. McCreary. (U. S.) 
§ 92. —— EVIDENCE AS TO AUTHORITY. 
92—-Evidence held to show that soliciting agent had neither actual nor ostensible authority 
make purported oral contract of life insurance. Toth v. Metropolitan Life Ins. 
‘o. (Cal.) 
92—Evidence did not show ‘that agent was authorized, or insurer estopped from denying 
authority, to waive provisions against pledging or assigning life policies. Insurer held 
not estopped to deny soliciting, delivering, and collecting agent’s authority to agree 
to expressly prohibited pledge of life policies long after their delivery. Longley v. 
Metropolitan Life Ins. Co. of New York. (Mo.) 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Life insurer is not bound by representations or purported agreements made by an un- 
authorized agent. Toth v. Metropolitan Life Ins. Co. (Cal.) 

93—That insurance agent appeared at policyholder’s door to collect premium with hat 
pulled down to obscure vision of face and with pistol in hand held not to render 
insurer liable to policyholder to fright and resulting injury. Life & Casualty Ins. 
Co. of Tennessee v. Russell. (Tenn.) 

§ 94. RATIFICATION. 

94—-Finding that life insurer received consideration and approved and ratified act of solicit- 
ing agent in orally insuring life of deceased held not sustained by evidence. Toth v. 
Metropolitan Life Ins. Co. (Cal.) 

94—In action to recover unearned premiums paid, testimony tended to show insurer ratified 
agency’s act in appointing agent to countersign and issue policies. In action to recover 
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unearned premiums paid, question whether agent receiving payments was agent of 
insured or insurer held for jury. Pacific Trading Co. v. Sun Insurance Office. (Ore.)1073 
§ 95. NOTICE TO AGENT 
95—Broker’s knowledge that tenants in common wanted fire policy in both names held not 
chargeable to insurer, though broker was later appointed insurer’s agent. Ritson et al. 
v. Atlas Assurance Co., Ltd. (Mass.) 
(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF — FOR BOTH PARTIES. 
§ 98. —— IN GENERA 
98—Soliciting agent or roe sa is usually agent of insured in negotiations for policy but such 


agency terminates when policy is delivered. General Accident Assurance Co. Ltd. 
Caldwell. (U. S. 


§ 99, EFFECT OF PROVISIONS OF POLICY. 

99—Insurance broker could not be held to be company’s agent unless company waived 
policy provision that no person, unless duly authorized in writing, — be company ’s 
agent. Casper v. American Equitable Assur. Co. of New York. (N. 

§ 100. EVIDENCE AS TO AGENCY. 

100—Insurance company’s waiver of policy provision requiring written authorization to make 
any person company’s agent held not established, as respects insured’s right to recover 
3 — paid broker. Casper v. American Equitable Assur. Co. of New 

on. Che é 


§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Law does not prescribe or regulate relations between insured and agent or subagent to 
obtain insurance but only applies general rule of principal’s responsibility for agent’s au- 
thorized acts. Extent of authority of agent, engaged to obtain insurance for principal, 
must be ascertained from terms of engagement, including those necessarily or reason- 
ably implied. Lavoie v. North British & Mercantile Ins. Co. (N. H.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action against agent failing to transfer fire insurance before loss, charge not stat- 
ing degree of care required of defendant’s agent held inadequate. Tiribassi v. Parnell, 
Cowher & Co. (Pa.) 

103—Complaint alleging that agent agreed to procure fire insurance, occurrence of fire, and 


agent’s repudiation of alleged contract, stated no cause of action against enn = 
et ux v. Havens et al. (Wash.) : 


IV.  Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


114—Insurance contract is void, in absence of insurable interest. 
surance Co. v. Powderly Coal & Lumber Co. (Ala.) 


114—In absence of insurable interest, one may not own insurance policy on another’s life. 
Shoemaker v. American Nat. Ins. Co. et al. (Tex.) 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 

115(1)—Right of property is not essential ingredient of “insurable interest” but any lim- 
ited or qualified interest, equitable right of expectancy of advantage is sufficient. 
American Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 

1:5(1)—Applicant for automobile fire policy who had title to automobile when policy 
was delivered had “insurance interest.” Scofield v. American Mutual Ins. Co. (Mo.)1398 

(2). Persons having insurable interest in general. 

115(2)—Widow’s dower right held to constitute sufficient insurable interest. Materialman 
advancing labor and material for house being remodeled under agreement with owner’s 
widow and administratrix held to have insurable interest. American Equitable Assur- 
ance Co. v. Powderly Coal & Lumber Co. (Ala.) 

115(2)—Insurable interest of contractor insured by “builder’s risk” policy, held not reduced 
by owner’s payments prior to fire; such amounts being mere advances on sum not due 
before completion of house. Where contractor was bound to furnish all material and 
complete house according to plans, he had insurable interest sufficient to support 
builder’s risk policy. Owner, who advances moneys to contractor to enable him to build 
house, and contractor each have insurable interest during construction. That owner was 
paid or lent money by her insurer is immaterial as regards liability of contractor’s in- 
surer to owner as assignee of contractor’s builder’s risk policy. National Fire Ins. 
Co. of Hartford, Conn. v. Kinney et al. (Ala.) 

115(2)—Cashier of bank which took void assignment of interest in lease on public school 
lands held to have no insurable interest within clause in fire policy rendering insur- 


ance void if insured’s interest is on building on ground not owned by insured in fee 
simple. Kirk et al. v. Fletcher et al. (Nebr.) 


. Mortgagor or Mortgagee. 
115(5)—I£€ deed absolute in form was mortgage, mortgagor retained equitable title and 


insurable interest in mortgaged property destroyed by fire. Knight et al v. Firemen’s 
Ins. Co. of Newark, N. 


J. (Mo.) 
§ 116. WHAT. CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
n general 


(1). 
116(1)—Corporation had insurable interest in life of one who was treasurer and active 


oes when policy was issued. First Columbus Nat. Bank vy. D. S. Pate Lumber Co. 
(Miss.) 


‘ 123. EXTINGUISHMENT OF POLICY. 


23—That beneficiary’s interest in insured’s life ceased after policy was issued had no 
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effect upon validity of policy or on beneficiary’s right to proceeds. First-Columbus Nat. 
Bank v. D. S. Pate Lumber Co. (Miss.) 

123—Property settlement contract made in contemplation of divorce, giving wife Husband’s 
life policy on which there would shortly mature option to obtain participating paid-up 
policy or cash surrender value, held valid. Shoemaker v. American Nat. Ins.. Co. et al. 
(Tex.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—“Life insurance policy’ is contract to pay specific sum on death of insured without 
regard to value of his life to beneficiary. First-Columbus Nat. Bank v. D. S. Pate 
Lumber Co. (Miss.) 
124—Assessment life insurance contracts held analogous to level premium contracts, and 
hence liability was required to be measured by law applicable to level premium contracts. 
Nastav v. Missouri Mut. Ass’n. 
§ 125. WHAT LAW GOVERNS. 
125—Contract is’ made when parties agree it shall come into existence and they may bring 
contract into being whenever they agree. Brix v. People’s Mutual Fire Ins. Co. (Cal.) 
2). Place of contract, 
125(2)—Evidence held to establish that accident and sickness policy was issued and 
delivered in Kansas, and therefore Kansas statute governing form was applicable. 
Stewart v. Mutual Benefit Health & Accident Ass’n. (Kan. S. C.) 
125(2)—Contract of life insurance was governed by laws of state wherein 
made and policy delivered, Cantey v. Philadelphia Life Ins. Co. (S. 
125(2)—Policies, which according to application, took effect on delivery held subject to laws 
of state where delivery occurred. New York Life Ins. Co. v. Webber et al. (U. S.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Soliciting agent has no authority to agree upon terms to be inserted in policies, or to 
change or modify or waive terms contained therein. Insurer was not bound by 
agreement of its soliciting agent to insert in fire policy a loss payable clause in favor 
= executors of mortgagee of insured property. Sadler et al. v. Fireman’s Fund Ins. 
o. (Ark.) 
129—Ljife insurer had right to limit authority of soliciting agents by limiting authority to 
that of writing applications, and submitting them to insurer. Insurance soliciting agent 
has authority only to initiate contracts and not to consummate them, and cannot bind 
principal by anything he may say or do during preliminary negotiations. Toth v. 
Metropolitan Life Ins. Co. (Cal.) . 
-Life insurance applications showed agent had no authority to make representations re- 
garding matters outside of writings where expressly so stating. Soliciting agent’s re- 
presentations beyond limitation stated in life insurance application could not bind in- 
surer. Raker v. Service Life Ins. Co. (Mo.) .. 977 
129—Insurance Agent having authority to issue and countersign policies is ‘“‘policy-writin 
agent.” Policy-writing agent has authority to enter into contracts of insurance for 
and on behalf of insurer. Commercial Casualty Ins. Co. v. Connellee. (Okla.).... 427 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Where insured’s application is accepted unconditionally, insurance contract is com- 
plete, but, where insurer’s acceptance is conditional, insured must accept new conditions 
before liability attaches. Rowland v. Missouri State Life Ins. Co. (Mo.) 
130(1)—Until informed to contrary, insured had right to assume that policies issued were 
based on applications as made. Haynes v. Midland National Life Ins. Co. (S. D.) ..1283 
(4.) Effect of delay. 
130(4)—Where applicant for life insurance pays premium beneficiary has action for dam- 
ages for delay in transmitting and acting on application beyond reasonable time. In 
action for damages caused by insurer’s soliciting agent’s negligence in not seasonably 
forwarding and acting on application for life insurance, evidence made case for jury. 
In beneficiary’s action for negligence in failing to seasonably forward and act on 
application for life insurance, report of credit reporting agency on applicant’s moral 
and financial standing held properly excluded. American Life Ins. Co. v. Nabors. 


(1). In general. 
131(1)—Oral contract of life insurance is valid and enforceable. Toth v. Metropolitan Life 
Ins. Co, (Cal.) 
131(1)—Agent’s oral agreement when taking application for automobile liability policy 
respecting automatic transfer from old car sold to new one purchased was merged in 
written policy. Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
131(1)—-Statutory provisions for supervision and regulation of fire insurance companies 
require that their contracts be in writing, except for very short periods or temporary 
purposes incidental to issuance of written policies. Eastern Shore of Virginia Fire 
Ins, Co. v. Kellam et al. (Va.) 
(2). Authority of agent. 
131(2)—Agent’s authority to take oral application did not indicate authority to make oral 
contract of insurance for future term. Chambers v. Home Mut. Ins. Ass’n. (Ia.) ... 203 
131(2)—Evidence ‘of plaintiff's conversations with defendant fire insurance company’s 
agent held to show notice to plaintiffs that he was only soliciting agent without author- 
ity to accept year’s insurance applied for. Ordinarily, general fire insurance agent has 
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apparent authority to make oral insurance contracts only for temporary purposes incident 
to issuance of formal written policy and for reasonable time required to issue and de- 
liver such policy reasonable time, for which insurance agent has apparent authority 
to make oral insurance contract, is time reasonably necessary, in ordinary course of 
business, for reasonably prudent and diligent agent to accomplish issuance and delivery 
of written policy under circumstances plus reasonable time for delays not improbable 
and short period of grace. Agent, without apparent authority to accept application for 
and issue fire insurance policy at time of conversation with applicant, had no appar- 
ent authority to revive or extend prior oral insurance contract longer than reasonable 
time for insurance company to consider application and issue written policy. Solicitin 
agent’s oral fire insurance contract held ineffective and unenforceable under Standar 
Policy Act over 30 days after date of application. Eastern Shore of Virginia Fire 
yas. Coy. vi Se Oe OVE. casas. aes : 
(3). Merger in policy subsequently issued. q 
131(3)—Oral statements and promises, if any, of insurance agent, made before making 
of application, were merged in written application for life insurance. Toth v. Metro- 
politan Life Ins. Co. (Cal.) 


§ 133. FORM AND REQUISITES OF POLICY. 
(2 Style and size of type. at be . ‘ ‘ 
133(2)—Where accident policy does not set out provision limiting indemnity, in bold-face 
type, policy should be construed with limitation eliminated. Stewart v. Mutual Benefit 
Health & Accident Ass’n. (Kan.) ss eS 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Generally, and in absence of special contract to contrary, policy is considered 
delivered to insured when it is delivered by insurer to agent. American National Ins. 
Co. v. Few. (Ala.) 
136(2)—One receiving policies for safe-keeping with knowledge and consent of insured 
held their agent for delivery of policies. Constructive delivery of insurance policies by 
delivery to third party for safe-keeping, known to and acquiesced in by insured, held 
to fulfill insurer’s contractual obligation to deliver policies. Guaranty Income Life Ins. 
Co. v. Ball et al. (La.) 
136(2)—Where premium has been paid, delivery may be effected by mailing policy to agent. 
New York Life Ins. Co. v. Clutts. (Ohio.) ......... <i 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Where life policy is issued without medical examination or inspection, condition that 
policy shall not take effect if insured is not in sound health at time of delivery of 
policy is valid and applicable. American Life & Accident Ins. Co. v. Scruggs. (Ky.) 269 
136(4)—Provision that insurer might cancel life policy if insured unexamined by physician 
was not in sound health on date of policy held valid. Evidence established that insured 
was not in sound health on date life policy was issued, hence insurer was not liable. 
Metropolitan Life Ins. Co. v. Crawford’s Adm’x. (Ky.) AAR AS a 
136(4)—Ljife insurance policy containing sound health provision held void, where insured 
died of pulmonary tuberculosis, from which he was suffering at date of policy, though 
such provision is subject to misrepresentations statute. Provision of life insurance 
policy that it shall not take effect, unless insured be in sound health on date thereof, 
is not void as repugnant to misrepresentation statute. Smiley v. John Hancock Mutual 
Life Ins. Co. of Boston, Mass. (Mo.) 
136(4)—Provision in application for life insurance requiring insured to be in good health 
at time of delivery of policy is for insurer’s benefit. Whether insured is in good 
health at time of delivery of life policy depends upon particular facts and circumstances. 
Mid-Continent Life Ins. Co. v. House. (Okla.) .. 294 
136(4)—Provision that policy shall not be operative unless at its issuance insured is aliv 
and in good health is valid. National Life & Accident Ins. Co. v. Holloway. (Tex.) .. 562 
136(4)—Insured’s unsouncness of health at effective date of life policies precluded recovery 
notwithstanding insured did not know he was not in sound health. American National 
Ins. Co. v. Jarrell. (Tex.) eas F ; Bri» tao lee Shed 
136(4)—Provision that life policy should not take effect until delivered and then only if 
applicant had not consulted or been treated by physician since medical examination con- 
stituted condition precedent. Jensen et al. v. New York Life Ins. Co. (U. S.) .... 930 
136(4)—Provision in application for life policy that policy should not take effect on de 
livery if insured had consulted physician since medical examination became part of 
contract. Provision that life policy shall not take effect if insured has consulted physic- 
ian since medical examination was valid. Subar et al v. New York Life Ins. Co. (U. §.)1179 


(5). Acceptance and effect thereof. 
136(5)—Insured accepting automobile liability policy was bound thereby, though not cor- 
responding with preliminary negotiations. Insured accepting policy could not claim 
insurer 7 estopped from enforcing terms thereof. Chambers v. Home Mut. Ins. 
Ass’n. (Ia. 


§ 137. PAYMENT OF PREMIUM OR DUES. 
1). Necessity of payment to bind company. f : : 
137(1)—Conditions of application for life insurance requiring applicant to pay premium in 
cash, receive from agent receipt on form attached, and to sign declaration attached to 
application stating she had paid premium to agent, held conditions precedent to in- 
surer’s becoming immediate insurer. New York Life Ins. Co, v. McCreary. (U. §.)1187 


(3). What constitutes payment in general. fs ; . ; 
137(3)—Beneficiary of partnership life policy actively participating in transaction allowing 
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agent benefit of premium could not recover thereon after cancellation by insurer. 
Kamins v. Aitna Life Ins. Co. (Mich.) 
137(3)—Where proceeds received by insurance agent on negotiation of note payable to him 
individually are sufficient to pay part of first premium due insurance company, prem- 
ium to all intents, and purposes is paid in cash. New York Life Ins. Co. v. Me- 
Creary. (U. S.) 
(4). Payment by note or ‘check. 
137(4)—Accepte ince of negotiable paper in payment of insurance premium is binding on 
parties, though contract called for cash payment. Postdated check constituted payment 
of insurance premium under policy requiring payment before delivery, acceptance of 
check by agent authorized to collect premium being within apparent scope of agency. 
Republic Life & Accident Ins. Co. v. Hatcher. (Ky.) 
137(4)——-Execution by applicant for life insurance of note to local agent for first premium 
held not payment “in cash’ so as to render policy effective from date of application. 
Newsom v. New York Life Ins. Co. (U. S.) 
$ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Statute regulating casualty insurance does not preclude contractual extension of 
—— of policy beyond exact statutory terms. Franklin v. Georgia Casualty Co. et 
CAM) se: 
138(1)—Insurance policy must comply with laws of state. Young v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis. (Ariz.) ; 
138(1)—Insurance company has right to limit liability, in absence of statutory provision to 
contrary, provided obligations are consistent with public policy. United Security Life 
Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va.) 
(2). Discrimination between insurants. 
138(2)—Generally, in absence of statute, discrimination of rebating as to premiums on life 
policies is not illegal. Statute prohibiting discrimination by life ‘insurers against’’ in- 
sured of some class and equal expectation of life did not prohibit plan of insurance 
herein all borrowers of same age from loan department would pay same premiums. 
Plan of insurance held not to offend statute providing that no particular policyholder 
of the same class shall be allowed advantages or benefits over others. Greer, Insurance 
Commissioners v. Aitna Life Ins. Co. of Hartford, Conn. (Ala.) is 
138(2)—Ljife insurer is not required or permitted to accept partial payment of premium 
installment, under statute prohibiting discrimination. Equitable Life Assur. Soc. of 
U. S. v. Pettid. (Ariz.) 


$ 139. LEGALITY OF OBJECT. 
139—Absent statute or provision in fire policy, contract is not invalidated by fact that 
insured property is used for illegal purpose or has been kept for unlawful sale, unless 
insurer combines or conspires with insured to accomplish unlawful result or shares in 
its benefits. In action on fire policy, plaintiff held entitled to recover value of burned 
goods, even if kept for unlawful sale. Brown v. New Jersey Ins. Co. (Ore. 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Insurer could waive provision requiring that policy be delivered while insured was 
in good health. American National Ins. Co. v. Few. a> 
(2). Payment of first premium. 
141(2)—Payment of initial premium, being for insurer’s benefit, may be waived. Waiver 
of prepayment of initial premium may be implied from unconditional delivery of 
policy without requiring its payment, or from extensions of time for payment. Wright 
v. New England Mutual Life Ins. Co. (S. 
141(2)—L,ocal agent taking application for life insurance held not, under provisions in ap- 
plication, authorized .to waive payment of first premium in cash, required as condi- 
tion precedent to policy becoming effective from date of application. Newsom v. 
New York Life Ins. Co. (U. S. 
141(2)—Insurer may waive stipulation made solely for its benefit that no liability shall 
attach until first premium is actually paid. Thomas et al. v. Charles Baker 
Inc. (U. S.) 
(3). —— By acknowledgmment of receipt of premiums. 
141(3)—Delivery of credit insurance policy reciting consideration of premium estopped 
company from saying premium was not paid. Thomas et al. v. Charles Baker Co. 
tec; -€0. Sa. * any Ns 
(4). Estoppel of insured. 
141(4)—Irrevocable beneficiary, where negotiations between insurer and insured resulted in 
delivery of new policy in reduced amount after expiration of original policy, could 
recover only amount of new policy. Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 783 
$ 143. ee 
(1). Grounds of reformation in general. 
143(1)—Action may be maintained to reform insurance contract on ground that it does 
not aermn intent of parties. Forristal v. Security Ins. Co. of New Haven, Conn. 
(Kan 
1451) Mebane held to ‘ support finding | that | representation in fire and theft policy that 
insured purchased automobile new resulted through misunderstanding and fault of in- 
surer, warranting reformation. St. Paul Fire & Marine Ins. Co. v. Loving. (Miss.) .. 704 
(3). Fraud and mistake in general. 
143(3)—Contract insuring crop, which was by mutual mistake so drawn as to insure prop- 
erty in name of person other than owner, should be reformed. Forristal v. Security Ins. 
Co. of New Haven, Conn. (Kan.) 


1041 





Topical Index 


143(3)—Correction of error in statement attached to application for fire insurance am, 
as to mortgagee to which loss should be payable, held proper. Home Ins, és. 
New York v. Stroud et al. (Ky.) 
143(3)—Theft insurance policy, if not expressing real contract entered into because of 
mutual mistake, may be reformed to express intention of parties. Where policy 
writing agent and insured mutually agreed upon terms of theft insurance contract, 
but policy issued omitted essential element which was not discovered by insured until 
after loss, insured may have policy reformed. Commercial Casualty Ins. Co. v. 
Connellee. (Okla.) 
143(3)—Express policy provisions as to cash surrender and loan value could not be altered, 
though insured was deceived as to indentity of values with reserve calculated by American 
Experience Tables with 3% per cent interest. Atlantic Life Ins. Co. v. Pharr. (U. S.) 
(4). As to property or interest covered. 
143(4)—Under evidence that insurer’s agent agreed to issue policy to protect materialman’s 
interest, insurance held personal indemnity and to be treated as if made payable to 
materialman. American Equitable Assurance Co. v. Powderly Coal & Lumber Co. 
(Ala.) 
143(4)—Broker’s failure to have name of tenant in common inserted in fire policy as 
insured held no grounds for reforming policy for mutual mistake. Broker’s knowledge 
when receiving premium from joint funds of tenants in common that they intended 
fire policy to cover full property interest did not estop insurer from denying omission 
of tenant’s name was mutual mistake. Ritson et al. v. Atlas Assurance Co., Ltd. 
(Mass. ) fg 
143(4)—Where general agent of insurer makes independent investigation regarding descrip- 
tion, character and condition of property to be insured, and in policy erroneously de- 
scribes property, equity will form policy to effectuate parties’ intention. St. Paul Fire 
& Marine Ins. Co. v. Loving. (Miss.) ; 
443(4)—Insurance policy, intended to cover certain building, location of which was known 
to both parties, held properly reformed for mutual mistake in description of land upon 
which building was situated. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont.) : 
143(4)—Where_ insurer’s agent, with knowledge that insured wanted merchandise located 
in certain building insured, represented that policy covered such merchandise, insurer 
is entitled to reformation of fire email Fremont Beverage Co. v. nen Ins. 
Co. (Nebr.) ’ 
(7). Necessity of reformation. 
143(7)—As respects necessity of reformation, mere clerical error in description in hail 
insurance policy of land covered held not to bar insured’s right to reimbursement for 
loss of crop where evidence clearly disclosed tract intended. Reformation is not 
necessary to recovery upon hail insurance Fay incorrectly a: land insured. 
Bolder v. Fidelity Phenix Fire Ins. Co. (Nebr.) 
143(7)—Plea for reformation of contract could properly be interposed in suit on life policy 
as equitable defense without necessity of filing — bill. wenneny v. Northwestern 
Life Ins. Co. (U. S.) a pitareteas aA 
(8). Right to reformation. 
143(8)—That insured failed to read policy held not to prevent its reformation to property 
describe vehicles covered, where insurer assured vehicles would be checked and correctly 
described. Hercules Gasoline Co. v. Security Ins. Co. of California. (Cal.). 
143(8)—Insured’s failure to promptly examine theft policy and discover departure ‘therein 
from real agreement before loss held not to defeat reformation. Commercial Casualty 
Ins. Co. v. Connellee. (Okla.) Neu die 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Where policy did not provide for automatic transfer from dealer’s old car sold 
to new one purchased, insured was not entitled to transfer until he met conditions 
respecting transfer. Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
(2). Powers of agents and brokers. 
144(2)—Soliciting agent has no authority to agree upon terms to be inserted in policies, 
or to change or modify or waive terms contained therein. Sadler et al. v. Fireman’s 
Fund Ins. Co. (Ark.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Unambiguous insurance policy must be expounded as made, as courts cannot make 
new contracts for parties. New York Life Ins. Co. v. Torrance. (Ala.) 454 
146(1)—Parties’ construction of insurance contract held entitled to great weight in deter- 
mining correct interpretation thereof. Missouri State Life Ins. Co. v. Ross. (Ark.) 475 
146(1)—Policy being unambiguous, court cannot give it different meaning. McDaniel 
v. Missouri State Life Ins. Co. (Ark.) ee 
146(1)—In action based on insurance policy, terms thereof must govern. Unambiguous terms 
of insurance contract must be applied as written. Equitable Life Assur. Soc. of U. S. 
v. Pettid. (Ariz.) 
146(1)—Courts in interpreting insurance contract cannot vary it. 
Mut. Life Ins. Co. of Milwaukee, Wis. (Ariz.) 
146(1)—In_ construing life policy. all of its terms must be read together. Dietlin v. Mis- 
souri State Life Ins, Co. (Cal.) ; 
146(1)—Rules for construction of insurance contracts apply to automobile | liability policy. 
Treolo v. Iroquois Auto Ins. Underwriters. (Ill.) 


1447 





The Insurance Law Journal, Vol. 79 


146(1)—Court will enforce insurance contracts according to their terms, if not prohibited 
by law or public policy. Berry v. Lamar Ins. Co. (Miss.) 

146(1)—Policy provisions being neither ambiguous nor inconsistent, appellate court cannot 
construe policy but must apply its terms. Gooch v. Metropolitan Life Ins. Co. (Mo.) 753 

146(1)—Court must apply unambiguous terms of insurance ay as written, not construe 
them. Grover v. Hartford Accident & Indemnity Co. (Mo.) 

146(1)—Unambiguous policy must be construed according - plain, usual, and ordinary 
meaning of language. Epstein v. Mutual Life Ins. Co. of New York. (N. Y.) ... 

146(1)—Court could not, in construing automobile theft policy, change “theft” to “larceny” 
as defined by statute. Nugent et al. v. Union Automobile Ins. Co. (Ore.) 

146(1)—In construing insurance contract, court must ascertain intention of parties thereto. 
Weller et al. v. Grange Mutual Casualty Ins. Co. of Harrisburg. (Pa.) 

146(1)—Unless provisions of entire policy clearly show that vital word is inaccurately used, 
2 ae be given its usual meaning. Grenon v. Metropolitan Life Ins, Co. 
io. fe a 

146(1)—Unambiguous policy must be construed according to terms thereof taken in their 
ordinary sense. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. seen 

146(1)—Contracts of insurance must be interpreted according to terms used, construed, in 
a of ambiguity, in their ordinary sense. Inter-Southern Life Ins. Co. v. Zerrell. 


146(1)—Written application for life insurance must be accepted as evidence of contract re- 
gardless of what agent intended to effect and applicant thought she had obtained. Terms 
of contract constitute measure of life insurer’s liability. New York Life Ins. 
McCreary. (U. S.) 


146(1)—Contract of credit insurance “must be construed under common law. Thomas et al. 
v. Charles Baker Co. Inc. (U. S.) 

146(1)—Terms of lawful insurance contract fix limits of insurer’s liability and conditions 
under which beneficiary may realize on policy. Price v. Inter-State Business Men’s 
Acc. Ass’n. of Des Moines, Iowa. (Wis.) 

(2). Language of policy. 

146(2)—Terms of insurance policy, if presenting no ambiguity, must be taken and under- 
ga a to plain and —7 sense. Johnson v. American Automobile Ins. 
o. (Me.) 

146(2)—When language of provision in life ‘policy is plain and easily understood, it must 
be construed, as written therein. Word limiting liability in life policy will be considered 
as used in its ordinary popular sense. Kingsley v. American Central Life Ins. Co. 
(Mich.) iterates ae 

146(2)—Words “furnish” “due” and “proof,” * used in insurance policy, will be given or- 
dinary meaning in absence of meaning given in policy. American National Ins, 
Callahan. (Tex.) 7 

(3). Liberal or strict construction. 

146(3)—In case of ambiguity in insurance policy, it is construed to insured. New York 
Life Ins. Co. v. Torrance. (Ala.) 

146(3)—Of two inconsistent clauses in policy, clause more favorable to insured should *, 
adopted. McDaniel v. Missouri State Life Ins. Co. (Ark.) 

146(3)—Ambiguous insurance contract is to be construed most strongly against insurer a 
in favor of insured. Court will not expand language of insurance contract beyond 
its plain and ordinary meaning or add thereto. Rule that insurance policy is construed 
most strongly against insurer applies only to language of policy and not to facts of 
case. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.). 

146(3)—Any ambiguity in insurance policy should be construed against insurer. Insurance 
policy will not be considered forfeited for nonpayment of premium, or otherwise, un- 
less reasonable construction of its terms so provides. Young v. Northwestern Mut. Life 
Ins. Co. of Milwaukee, Wis. (Ariz.) 

146(3)—Ambiguities and doubtful clauses in insurance policies must be most strongly 
construed against company preparing them. Gilbert v. Life & Casualty Co. of 
Tennessee. (Ark.) 

146(3)—Forfeitures will not be enforced unless policy provisions admit of no other 
construction. American Nat. Ins. Co. v. Chavey. (Ark.) 

146(3)—Accident policy should be liberally construed so as not to defeat, without necessity, 
claim for indemnity. Where accident policy contains language susceptible of two con- 
structions, that which will sustain claim should be adopted. Accident policy provisions 
imposing conditions on insured to be performed in particular manner are strictly con- 
strued against insurer. Traveler’s Protective Ass’n. of America v. Stephens. (Ark.)1093 

146(3)—In construing life policies any doubt must be resolved in assured’s favor. 
Dietlin v. Missouri State Life Ins. Co. (Cal.) 

146(3)—Ambiguity in liability policy caused by insurer must be interpreted most favorable 
to insured. Antichi et al. v. New York Indemnity Co. (Cal.) : 

146(3)—Where life policy was ambiguous concerning period of grace ‘for payment of prem- 
ium, construction against insurer was required. Shinall v. Prudential Ins. Co. 
America. (Colo.) 

146(3)—Insurance policy must be construed | liberally in favor of insured and _ strictly 
against insurer. Treolo v. Iroquois Auto Ins. Underwriters. (TIl.) 

146(3)—Robbery insurance contract will be liberally construed in insured’s favor. 
et al. v. Fidelity & Casualty Co. of New York. ») 

146(3)—Policy prepared by insured should not receive strained construction against insured. 
Ambiguous expressions in policy are resolved against insurer. United States Fire Ins. 
Co. of New York v. Banks of Wabash, Inc. (Ind.) 
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146(3)—Courts will construe insurance contract liberally to give it effect. Conditions of 
policies creating forfeitures will be construed most strongly against insurer. 
Ocean Casualty Co. v. Wilkins. (Ind.) . 

146(3)—Kentucky courts apply rule of very liberal construction in insured’s favor and 
abhor forfeitures. If possible, fire policy’s terms must be construed to render policy 
- andct) afford insured indemnity contemplated. Hartford Fire Ins. Co. v. Bryan 
et al. y. 

146(3)—-Insurance contract must be given interpretation most favorable to insured. 
Life & Accident Ins. Co. v. Hatcher. (Ky.) ...... ; 

i46(3)—Generally, where language of insurance policy is ambiguous, or susceptible ‘of 
different interpretations, construction should be most strongly against insurer. Terms 
of insurance policy cannot be enlarged or diminished by judicial construction. Johnson 
v. American Automobile Ins. Co. (M fle.) in 

146(3)—Court, in construing doubtful provision of policy, ‘must adopt construction favorable 
to insured and consistent with purpose. C. J. Commercial Driveway, Inc., v. 
Fidelity & Guaranty Fire Corp. (Mich.) 

146(3)—Insurance contracts are construed most strongly against party drafting contract, 
and most favorable to policyholder. Mutual Ben. Health & Accident Ass’n. v. BI 
lock. (Miss.) 

146(3)—Ambiguous binding receipt, ‘drawn up by insurer’s agent on its printed form should 
be construed against insurer. Hart v. Traveler’s Ins. Co. a . 

146(3)—As applicable to rights under insurance policy, the law abhors a forfeiture. In 
construing insurance contract prepared wholly by insurer, ambiguities or doubtful 
provisions should be construed .most strongly against insurer. Savery v. Commercial 
Traveler’s Mut. Accident Ass’n of America. (N. Y 

146(3)——Insurance contract which is ambiguous as to render it susceptible of two interpreta- 
tions should be ~— most strongly against insurer. Kocak et al. v. Metropolitan 
Life Ins. Co. (N. Y. 

146(3)—Where Rea aia is susceptible ‘of more than one - interpretation, construction 
favorable to insured should be followed. Standard Accident Ins. Co. v. Cherry. (Ohio.) 669 

146(3)—Theft” and “robbery,”’ within automobile theft policy, must be construed favorably 
to insured if susceptible of more than one meaning insurer having selected such words. 
Nugent et al. v. Union Automobile Ins. Co. (Ore.) ..1144 

146(3)—That construction most favorable to insured be adopted when ‘policy is susceptible 
without violence of two interpretations. Weller et al. v. Grange Mutual Casualty 
Ins. Co. of Harrisburg. (Pa.) 

146(3)—Where life policy is fairly susceptible of two different constructions that construction 
avon to insured will be adopted. Beckett v. Jefferson Standard Life Ins. Co. 
tc. & 

146(3)—Doubtful language of insurance policies must be construed in insured’s favor. 
Thomason v. Abbeville Greenwood Mut. Ins. Ass’n. (S. C.) dca : 

146(3)—Ambiguous policy provisions, conditions, or exceptions which | tend to limit or 
defeat liability should be construed most strongly against insurer. Business Men’s 
Assur. Ass’n. v. Read. (Tex.) 

146(3)—Of two conflicting provisions in policy that favorable to insured ‘will be enforced 
to exclusion of other. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) 

146(3)—-Ambiguous provision in policy will be construed most strongly against insurer. 
Blacknall v. Maryland Casualty Co. (Tex.) . Aah cede a es ; 

146(3)—Reasonable version of words most favorable to insured must be adopted in 
construing ambiguous provision of insurance policy. Courts cannot seek strained, un- 
natural or unusual meaning of words, conveying single reasonable idea, when given 
usual meaning, in order to construe insurance policy as entitling insured to indemnity. 
First Nat. Bank of Chattanooga v. Phoenix Mut. Life Ins. Co. (U. S. 

146(3)—Courts will not strain themselves to find ambiguities in order to apply rule that 
ambiguities must be resolved against insurer. Courts must enforce even harsh 
provisions of contract, if meaning is not doubtful. That different courts have placed 
different constructions upon similar language in insurance contracts does not necessarily 
render contract ambiguous. Orr v. Mutual Life Ins. Co. Ss. 

146(3)—Doubt as to meaning of language of life policy must be resolved in favor of insured. 
Atlantic Life Ins. Co. v. Pharr. (U. S. 

146(3)—Unambiguous policy could not be extended to. include | protection not within terms. 
Indemnity Ins. Co. v. Jordan. (Va.) 

146(3)—Policy should be so strictly construed as to thwart object of insurance. 
able Life Assurance Society of United States. (Wyo.) 

(4). Standard policy. 

146(4)—Policy containing in ‘“‘substance’’ provisions of statute must contain every essential 
element, so that contract may be clear and unmistakable. Court may determine whether 
form of policy approved by superintendent of insurance complies in substance with 
statute prescribing standard provisions. Kocak et al. v. Metropolitan Life Ins. Co. 
(N. Y.) ; et te bs eg er 

§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 

(1). In general. 

151(1)—“Policy of insurance.’’ within statute providing that policy shall contain entire con- 
tract, was group life policy paid for by employer, and not certificate issued to em- 
ployee thereunder. Austin v. Metropolitan Life Ins. Co. (La.) ‘ 

151(1)—When application for insurance policy, and articles of association are set ‘out in 
certificate or made part thereof by proper reference, they form part of contract. Nastav 
v. Missouri Mut. Ass’n. (Mo.) 

151(1)—Written instrument, issued to insured should contain all terms of contract of life 
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insurance, whether such instrument is made up of policy alone, or of policy and 
application. First Texas Prudential Ins. Co. v. Pedigo et al. (Tex.) 
151(1)—Blanket cargo policy and certificate of insurance thereunder issued together make 
up contract of insurance. In so far as blanket cargo policy and insurance certificate 
later issued thereunder are conflicting, certificate is deemed modification of policy and 
controlling. St. Paul Fire & Marine Ins. Co. v. Pure Oil Co. (U. S.) 
(2). Application as part of policy. 
151(2)—-False representations or warranties, in application for insurance cannot be relied on 
by insurer, unless copy of =, is attached to policy. Lincoln Health & Acci- 
dent Ins. Co. v. Coslow. (Okla. 
151(2)—Nondelivery of application with endowment policy did not preclude insurer from 
relying on application as part of contract. United Security Life Ins. & Trust Co. of 
Pennsylvania v. Massey et al. (Va.) 
151(2)—Statute enacted in 1903, requiring insurance contract to be accompanied by copy 
of application, held inapplicable to life policies issued after December 31, 1909. 
Provisions of application for life insurance are without any contractual force, unless 
application, or copy thereof, is made part of policy. First Texas Prudential Ins. 
Co. v. Pedigo et al. (Tex.) 
151(2)—Where application, not attached to, but referred to in, policy, provided that misre- 
presentations would invalidate policy, and policy provided that misrepresentations would 
avoid ne if made with fraudulent intent, latter clause een regardless of statute. 
Wichita Falls Protective Ass’n. v. Lewis. (Tex.) ge 1293 
151(2)—That two life policies were issued on one erent was immaterial where copy got 
application was attached to each policy. Subar et al. New York Life Ins. Co. (U. $.)1179 
$ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Where insurance association’s constitution and by-laws were expressly made part 
of accident policy, policy, constitution, and by-laws must be construed together. 
Traveler’s Protective Ass’n. of America v. Stephens. (Ark.) ; 
152(1)—Article of association and by-laws of insurance company cover all provisions of 
insurance contract not provided for in application for certificate. In case of conflict 
between provisions in articles of association and by-laws of insurance company and 
those of policy, latter prevail. Nastav v. Missouri Mut. Ass’n. (Mo.) 
(2). Effect of change or amendment of charter or by-laws. 
152(2)—-By-law, authorizing windstorm insurance of property subject to terms and conditions 
of by-laws existing and thereafter amended held not to authorize impairment of out- 
standing contracts. Mutual insurance company’s policy referring to by-laws held sub- 
ject to existing by-laws. Insured agreeing to be bound by by-laws of mutual wind- 
storm insurance company, which were subject to amendment, held not bound absent 
express agreement by subsequent amendment decreasing risk. Partridge et al. v. 
Michigan Mutual Windstorm Ins. Co. (Mich.) 
(3). Statutes and ordinances. 
152(3)—Statute providing every life policy shall provide for extended term insurance on 
insured’s default after three years’ payments is part of every life policy whether in- 
a therein or not. Equitable Life Ins, Co. of Iowa v. Horner et al. (Ind.)....1216 
152(3)—Valued policy statute must be read into every contract of fire insurance. Riddick 
et al. v. Yorkshire Ins. Co. et al. (Tenn.) ae 1348 
152(3)—Statutory provisions respecting terms of insurance ‘policies in Wisconsin may not 
be abrogated by agreement. Lundin v. Aitna Ins. Co. (U. S.) . 312 
152(3)—-Statute providing that insured’s misrepresentation will not defeat policy unless 
made with intent to deceive, or increasing risk, must be read into every policy issued 
by foreign companies doing business in state. New York Life Ins. Co. v. Simons 
al. (U.S) ieee Pe Soy 4 1174 
152(3)—Whether law construing liability policy to contain certain conditions is incor- 
porated into policy is immaterial since law must be considered incorporated therein. 
Heinzen v. Nuprienok et al. (Wis.) 
152%. 
152%4—Rule adopted by state road commission, requiring indorsement on indemnity policies 
issued to taxi company, has effect of law. American Fidelity & Casualty Co. v. Big 
Four Taxi Co. (W. Va.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—No presumption exists that parties intended that life policy provision that total dis- 
ability existing continuously for not less than three months shall be presumed to be 
— should be rebuttable presumption. Dietlin v. Missouri State Life Ins. Co. ~ 
(Cal.) : cae 
$ 156. ik TO CONTRACT AND RELATIONS BETWEEN THEM. 
a n genera 
156(1)—Beneficiary stands in insured’s shoes and is bound by policy issued. Missouri State 
Life Ins. Co. v. Ross. (Ark.) 
156(1)—Both parties to insurance contract are bound by terms thereof. 
western Mut. Life Ins. Co. of Milwaukee, Wis. (Ariz.) 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
$ 163%. —— IN GENERAL. 
163%.—Damage to finished cast iron merchandise held not excluded from protection of fire 
policy by provision excluding “pig iron and cast iron.” Pacific — Inc. v. Allied 
American Underwriters, et al. (Cal.) ake 
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16314—Fire policy held to cover only crude petroleum and products and not tanks contain- 
ing oil. Crystal Oil Refining Corporation v. Royal Ins. Co. Ltd. (La.) 

§ 165. ——- DESCRIPTION OF LOCATION. 

165—Description of land on which insured building is situated is only nominal part of 
insurance contract. Thielbar Realties Inc. v. National Union Fire Ins. Co. (Mont.).. 131 


§ 169. PERSONS COVERED BY LIFE OR ACCIDENT INSURANCE. 
169—Point not raised _in lower court and expressly waived is not available on appeal. 
Werner et al. v. Commonwealth Casualty Co. (N. J.) 


§ 175. COMMENCEMENT OF RISK. 
175—Date of issuance of automobile liability policy held prima facie same as day ee 
went into effect. Ft. Dearborn Ins. Co. et al. v. Heaton. (Ala.) 
175—Under facts, period of grace for payment of premium in ambiguous, antedated ‘lite 
policy should be construed to run year after date of delivery, and not from date of 
policy. Shinall v. Prudential Ins. Co. of America. (Colo.) |... 
175—Ljife policy runs from date of delivery and not from date of policy, where ‘delivery 
was held up until full payment of first year’s premium. Klinkhardt et al. v. Crescent 
Ins. Co. (Mo.) 
175—Effective date of group life policy held date of its issuance, though individual cer- 
tificates were delivered and first premium paid two days later. Although insurer, after 
accepting application, attached riders to policy making premiums payable semiannually 
instead of annually, insurance contrct was effective from acceptance of application. 
Rowland v. Missouri State Life Ins. Co. (Mo.) 
-Binding receipt, declaring insurance effective from date thereof, if money received paid 
first premium, insured applicant’s life from such date until policy was issued or risk 
declined. Hart v. Traveler’s Ins, Co. (N. Y.) 
Policy became effective on effective date provided for by policy immediately over 
signature of company’s authorized officers, regardless of date of delivery and repug- 
nant clauses in application. New York Life Ins. Co. v. Clutts. (Ohio) ... ; 128} 
Under provision that policies should be in force upon insurer’s approval of application 
“without changes of amendment,” effective date of policies, as respects computation of 
period covered by premium payments, held date of delivery and acceptancy by insured 
of policy changed from application terms. Haynes v. Midland Mutual National Life 
Ins. Co. (S. D.) ‘ 5 shee Rate Sareea ee 1283 
-Where, when indemnity policy issued insured was actually engaged in operation of 
bus line, insurer’s liability attached, notwithstanding insured was not licensed and 
railroad commissioners had not approved policy. Hipp v. Prudential Casualty & Surety 
Co. of St. Louis, Mo. (S. D.) 7 ial aeey ban 
175—Whz»re insured was injured in 1926, and permanency of disability was determined 
after November 1, 1929, permanent disability dated from 1926 preventing recovery on 
rider effective November 1, 1929, increasing amount for permanent total disability. 
Connecticut General Life Ins. Co. v. Bertrand. (Tex.) . 
175—Parties to insurance contract may stipulate that it shall be ‘effective at given time or 
on happening of designated event. Subar et al. v. New York Life Ins. Co. (U. S.) ..1179 
§ 176. TERM AND DURATION OF RISK. 


S 372. TERM FIXED BY POLICY IN GENERAL. 

i77—That semiannual premiums substituted by riders for original annual premiums totaled 
slightly more did not extend term of insurance. Rowland v. Missouri State Life Ins. 
oR) eee sie Cate ie ates). ae 

177—Fire insurance policy, providing that contract should remain effective until January 
Ist., followine first assessment after insured’s death, remained effective until then, 
though execu °’s failed to pay assessment within required time. Thomason et al. v. 
Abbeville Greenwood Mut. Ins. Ass’n. (S. C.) ‘ 1083 

§ 179%. LOANS ON POLICIES. 

179'4—Proceeds of life policies, assigned to insurer as security for loans became benefic- 
iary’s property, subject to insurer’s claims, on insured’s death. Russell v. Owen 
“ab tn: €) 1278 

1791%4—Under agreement between officer, ‘corporation, ‘and life insurance company, pursuant 
to which life policy was issued on life of officer to secure loan made to corporation, 
corporation to pay premiums, corporation held vested with equitable ownership of cash 
surrender value. On notice by corporation to insurer to terminate life policy on 
officer securing loan to corporation, in request to apply cash surrender value to debts 
and refusal to pay further premiums, policy became terminated as between corporation 
and insurer. Williamson Paint Mfg. és. v. George Washington i Ins. Co. et al. 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 

180—As_ respects insured’s liability for credit insurance premium after termination of 
policy 344 months after it became effective, premium held not anpeatenens: Thomas 
et al. v. Charles Baker Co. Inc. (U. S.) Lc ca ee 

§ 181. RIGHT OF INSURER TO PREMIUMS. 

181—Disallowance of claim against county for premiums held improper, where county 
accepted policies and retained them to expiration of their respective periods. Zurich 
General Accident & Liability Ins. Co. Ltd. of Zurich, Switzerland v. Board of 
Sup’rs. of Sullivan County. (N. Y.) 

181—Insurer’s failure to pay loss incurred after termination of credit ‘policy ‘held not to 
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preclude it from recovering unpaid balance of annual premium. Thomas et al. 
Charles Baker Co. Inc. (U. S.) 

$ 183, AMOUNT OF PREMIUMS. 

183—Credit policy provision for adjustment of premium aid if gross sales during pelicy 
term fell below certain amount held inapplicable, where sales fell below such amount 
because of termination of policy by receivership. Thomas et al. v. Charles Baker 
Co. Inc. (U.3.) 

$ 186. PAYMENT OF PREMIUMS. 

(2). Time of payment. 

186(2) —Purpose of statute providing life insurance premiums except first shall be payable 
in advance held to prevent insurance not paid for. Young v. Northwestern Mut. Life 
Ins. Co. of Milwaukee, Wis. (Ariz.) 

186(2)—Date fixed in life policy as due date of premium governed as respected lapse of 

policy rather than date policy was delivered. Cantey v. Philadelphia Life Ins. Co. 

. CG) 


(Ss ‘ 
(3). ‘Payment to agent or broker. 
186(3)—Testimony of mutual insurance agent, whose dividends would be increased or 
diminished according to results of case, that insured had never paid premium, held 
improperly admitted, since relating to transaction with deceased. Range et al. 
Mutual Life Ins. Co. of New York. (Ia.) 
186(3)—Insured’s delivery of premium check and notes payable personally to insurance 
agent merely authorized to deliver policy and collect premiums and subsequent payment 
thereof held not payment to insurer. Manhattan Wet Wash Laundry Co. Inc. v. 
Guardian. Casualty Co. (N. Y.) 
(5). Payment by note. 
186(5)—Giving of notes by insured and soonneee thereof by insurer constituted neue 
of premiums. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
186(5)—Generally, note given for premium when due is not violative of contract provision of 
statute providing policy shall constitute entire contract between parties. Under life 
policy requiring prompt payment of premiums, insurer could take note for premiums, 
with authorization, to apply cash surrender value of policy to payment of note when 
policy lapsed, thereby preventing surrender value from extending policy beyond insured’s 
death. Toole v. National Life Ins. Co. of the United States of America. (Wash.) ..1309 
$ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Failure of insurer to carry out representations made by agent and not incorporated 
in written application for insurance could not defeat recovery on notes given as pay- 
ment of premiums. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
(2). Pleading and evidence, 
188(2)—In action on premium notes, defense of failure of consideration because of failure 
to receive stock in insurance company held not supported by provision in application 
authorizing holding cash dividends accruing on policy as’ payment of stock company. 
In action on premium notes, defense being failure of consideration because of non- 
delivery of policies, evidence held to show defendants knew of delivery of policies to 
third person for safe-keeping. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT 
191--Farmers’ mutual insurance company without by-law authorizing assessments for losses 
anticipated in following year could not make such assessments, notwithstanding statute 
permits such by-law. Generally insurance plan for farmers’ mutual fire insurance com- 
panies does not contemplate that members shall pay for losses except during member- 
ship. Farmers’ mutual fire insurance company without by-law authorizing assessments 
for losses anticipated in following year and having on hand sufficient money to pay 
accrued losses and expenses held unauthorized to make assessments calculated to bring 
in sum over three times amount of accrued losses and expenses. Farmers’ Mutual 
Fire Ins. Co. v. Meyer. (Mo.) ee: 
$ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—That notice of assessment erroneously designated number of insured’s policy, held 
not to excuse failure to pay assessment, as regards right to recover for subsequent 
loss. Anderson v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 
195(2)—Notice of assessment reciting purpose to pay unpaid and future losses and ex- 
penses held not notice of ‘‘eeneral assessment” as distinguished from ‘“‘special assess- 
ment. Farmers’ Mutual Fire Ins. Co. v. Meyer. (Mo.) ... 1061 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS ‘PAID. 
. Avoidance or forfeiture of policy. 

198(S)—General Agent who issued automobile policy for own benefit held entitled to return 
of premium and interest where principal defeated policy for agent’s fraud. Gilmore v. 
Eureka Casualty Co. (Cal.) 

(6). Actions. 

198(6)—Evidence held to show as matter of law that insured persons, claiming agent mis- 
represented life policy, failed to rescind within reasonable time. One suing for pre- 
miums paid on life insurance policies has burden of showing rescission of contract 
before suit was filed. Insured, after receiving life policy the second time, could not 
lead insurer to believe that he was satisfied, and then geventee _ action by filing suit 
after months of delay. Raker v. Service Life Ins. Co. (Mo.) 

198(6)—Insurer suing to recover for premiums paid during alleged disability must allege and 
prove that he has performed all conditions of policy to be performed or a oo 
has been waived. Epstein v. Mutual Life Ins. Co. of New York. (N. 
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VII. Assignment or Other Transfer of Policy. 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured may assign ordinary life policy in payment of debts without beneficiary’s con- 
sent. Changes of beneficiaries and assignments of life policies by insured to creditor 
without consent of beneficiary, who was insured’s wife, held valid. Hawks v. Mobley, 
Superintendent of Banks et al. (Ga.) 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Paper executed by insured reciting that he sold, transferred, and assigned life policy, 
held valid assignment, though insurer did not enter assignment on policy. Hawks v. 
Mobley, Superintendent of Banks. (Ga.) 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—That bank president executed changes of beneficiaries and assignments of life policies 
to bank, as result of pressure and promise to lighten punishment on plea of guilty to 
embezzlement charge, held not to show “duress” invalidating transfer. Changes of 
beneficiaries and assignments of life policies by officer to bank in partial restitution for 
defalcations held not void, where promise of aid to lessen punishment referred only to 
aid following plea of guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.).... 

212—-Formal requirements for assignment of life insurance policy may be waived only 
where it appears beyond question that insured not only intended to assign, but did 
everything he was in position to do to evidence and give effect to such intention. 
Southern Lumber Co. v. Pearce. (U. S. 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—-Fire policy may be assigned without formal written assignment, transferring in- 
sured’s interest, where farm machinery dealer contracted to insure goods purchased 
under conditional sale, and all other merchandise with loss payable to seller, seller 
not having acquired lien on other merchandise or assignment of policy held not to 
have acquired any interest in insurance thereon. Implement Dealers’ Mut. Fire Ins. 
Co. v. Myron et al. (N. D.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

$ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Where life policy was assigned and delivered as security for debt of insured, and 
beneficiary joined in assignment, and insurer consented thereto, creditor, on insured’s 
default, held entitled to maintain action against insurer to apply cash surrender and 
investment values of policy in satisfaction of indebtedness. Bank of Idana v. Illinois 
Rape te. ©e. CORD | wok ck i cc dccus 

2—Purchase at public sale by judgment creditor of policy on judgment debtor’s life held 

in pledge succeeded to all rights of insured under policy, including power to change 
beneficiary. Where pledged policy reserves power to change beneficiary, insurer cannot 
object to change of beneficiary by purchaser at public sale. Citizens’ Bank v. Pan- 
American Life Ins. Co. et al. (La.) is ‘ 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. 
228—Liability policy issued under statute on automobile owner’s conviction as drunken 
driver held cancellable only as statute provides, though conviction was reversed. Ken- 
nedy v. Indemnity Ins. Co. of North America. (N. J.) ‘ 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. , . ‘ 
229(1)—Insurer’s reduction of insurance coverage under fire policy held ineffective for 
failure to give to insured 10 days’ notice required for cancellation of policy. Puffer 
v. State Mutual Rodded Fire Ins. Co. (Mich.) ate 
(2). Sufficiency of notice in general. . 
229(2)—Mailing notice of cancellation by registered mail with request for return receipt 
held insufficient to effect cancellation, in absence of delivery. Werner et al. v. Com- 
monwealth Casualty Co. (N. J.) 
(4). Authority of agent to waive notice. . 
229(4)—Common agent of two insurance companies held without authority to cancel fire pol- 
icy on one company at insuter’s request and issue policy in another company unknown to 
insured, where insured did not ratify act of common agent of insurance companies in 
canceling fire policy in one company and issuing policy in another, insured was entitled 
to recover against original, not substituted insurer. Jernigan v. National Union Fire 
Ins. Co. (N. peoe : : , 
229(4)—Insured authorizing agent to obtain insurance gave subagent right to waive notice 
of cancellation of policy, replaced Ly other insurance before delivery thereof by 
subagent. Lavoie v. North British & Mercantile Ins. Co. (N. H.) PECs wes 
§ 235. EVIDENCE OF CANCELLATION. 
235—Cancellation of life policy not alleged or proved wrongful or illegal is presumed 
lawful. Baker v. Travelers’ Ins. Co. (N. C.) 
§$ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Group life policy insuring employee if death occurred during its continuance did not 
authorize recovery where beneficiary showed cancellation before insured’s death, not- 
withstanding disability occurred during continuance. Baker v. Travelers’ Ins. 
N. C 
§ 
237—Where insurer wrongfully, declares forfeiture of contract and gives notice thereof, 


right of action accrues to insured for breach of contract. Lincoln Health & Accident 
Ins. Co. v., Coslow. (Okla.) 
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237—In action against insurer for damages for inception, and putting in operation, of 
fraudulent design to compel lapse of policies by refusing to accept emia, com- 
plaint, held not demurrable. Wilkes et al. v. Carolina Life Ins. Co. (S. C.) 102i 

237—Petition in action on accident policy affirmatively alleging contract had been fully ex- 
ecuted by insured did not state cause of action for damages on account of injury for 
period of life expectancy. Petition for recovery on accident policy to state cause of 
action for damages for period of life expectancy, must allege facts supporting cdn- 
clusion that insured had abandoned contract. Parks v. Maryland Casualty Co. (U. S.)1091 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1). In general. 

238(1)—Employer had right to cancel group life policy issued to employer for employees and 
thereby terminate any rights of employee or his beneficiary thereunder. Austin v. 
Metropolitan Life Ins. Co. (La.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Insured’s mailing his letter expressing decision to take surrender value of life policy 
held election for cancellation preventing recovery on policy, although check for surrender 
value was not received until after insured’s death. Tucker v. Equitable Life Assur. 
Soc. of the United States. (La.) 
-Insured’s delivery of life policy to local agency with written request for cancellation 
of supplementary contract providing for double indemnity, and agent’s transmission 
of request and policy to home office, held not to release insurer from double liability, 
where insured died before request reached insurer’s home office. Insured’s release of 
insurer, contained in written request for cancellation of double indemnity provision, 
held ineffective, where release was not received at insurer’s home office until after in- 
sured’s death. Lafaro v. John Hancock Mutual Life Ins. Co. (N. Y.) ...........1271 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Insured persons claiming insurance agent misrepresented life policy was required to 
rescind contracts within reasonable time. Raker v. Service Life Ins. Co. (Mo.) 977 

§ 249. ACTION FOR RESCISSION. 

249—In suit to cancel life policies, evidence held not. to establish fraud of insured 
answering questions in application. New York Life Ins. Co. v. Halpern. (U. S.) 

249—Evidence warranted finding that insured concealed epileptic condition to deceive in- 
surer, justifying decree avoiding provision for disability benefits. Evidence warranted 
finding that insurer, by accepting premiums without full knowledge of insure<d’s medical 
history as to epileptic attacks, did not waive any fraud by insured in obtaining life 
policy. Kaffanges v. New York Life Ins. Co. (U. S.) ........... ... 

249—In cancellation suit, evidence required finding that insured’s concealment of heart 
attack and medical treatment occurring three weeks before application constituted fraud 
avoiding policies. New York Life Ins. Co. v. Webber et al. (U. S.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 252. REPRESENTATIONS. 

§ 253., —— IN GENERAL. 

253—*Representation,” as distinguished from condition or covenant, precedes insurance 
contract, and is inducement for its making and incidental thereto. There can be no 
retroactive representations, as in application for insurance policy. Insurance contract 
may contain stipulations which, though not signed by insured, constitute representations 
within statute, and have same effect as if stated in application. Globe Indemnity 
Co. v. Daviess. (Ky.) 

253—Statute providing that statements in application for insurance shall be deemed repre- 
sentations held applicable to policy. Yorkshire Ins. Co. v. Kirtley. (Ky.) 

253—Provision that fire policy shall be void if insured has concealed or misrepresented any 
material fact concerning insurance is valid. Williams et al. v. Connecticut Fire Ins. 
Co. (Mo.) : Pits 125 

253—Life insurance policy will be avoided. by misrepresentation in application made part 
of policy, if material and fraudulently made. Prudential Ins. Co. of America v. 
Holmes et al. (N. J.) ... 1255 

253—To avoid life policy for misstateinent, constituting representation only, in ‘application, 
insurer must show falsity, applicant’s knowledge and fraudulent intention, materiality 
to risk, and insurer’s reliance thereon. Johnson v. New York Life Ins. Co. (S. 

§ 254. FALSITY. 

254—Insured is not bound by exact letter of statement constituting representation, 
need not be literally true. Globe Indemnity Co. v. Daviees. 

§ 255. —— MATERIALITY. 

255—Representation is material when communicating any fact important to matter of risk 
that may be reasonably supposed to influence insurer’s judgment in undertaking risk 
of calculating premium. In determining effect of false representations, question is not. 
what particular company would do, but whether, acting reasonably according to usual 
custom of companies writing similar insurance, it would have issued policy if truth were 
known. Globe Indemnity Co. v. Daviess. (Ky.) 

255-—Representation collateral to contract will not avoid insurance policy even if untrue, 
unless fraudulently made. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J. o 

255—Representation in application for life policy is ‘material to risk” if reasonably in- 
fluencing insurer in making contract, estimating risk, or determining premium. — Pru- 
dential Ins. Co. of America v. Holmes et al. Ci, wud 1255 

255—In application for life policy, representation which applicant knows or reasonably 
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believes will influence insurer in fixing premiums or rejecting risk constitutes ‘“‘material 
representation.” Johnson v. New York Life Ins. Co. (S. C.) 
5—Questions propounded to applicant for insurance in application tending to elicit reply 
naturally influencing judgment of underwriter are material. New York Life Ins. Co. 
v. Bullock et al. S.) 5 Be , : 
255—Specific answer required in application for life ‘policy is material, and, if false, war- 
rants forfeiture. Leadman v. Aitna Life Ins. Co. (W. .) 
§ 256. EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Life ‘policy is not avoided by mere falsity of statements of fact, constituting 
representations only, in application. Johnson v. New York Life Insurance Co. (S. C.) 
256(1)—Misrepresentation contained in application for life policy, if material and affecting 
risks assumed, defeats insurer’s liability, First Texas Prudential Ins. Co. v. Pedigo 
et al. (Tex.) 
(2). Knowledge and intent of applicant. 
256(2)—False representations, though innocently made, defeat recovery under -policy, 
material to risk. Globe Indemnity Co. v. Daviess. (Ky.) 3 
256(2)—-False statement in application for insurance policy or proof of loss must have 
been intentionally made for purpose of deceiving or defrauding insurer to invalidate 
policy. Home Ins. Co. of New York v. Stroud et al. (Ky.) 
256(2)—False statements in application, even though material, are not ground for avoid- 
ing life policy, unless made with intent to deceive or relating to matter of which 
applicant was consciously ignorant. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
256(2)—In equity suit, insured’s alleged misrepresentation, if materially, affecting accept- 
ance of risk or hazard assumed, held under terms of application, ground for canceling 
policy, though innocently made. A®tna Life Ins. Co. v. Sussman. (N. J.) . , 
256(2)—Where sickness and disability policy provides that insured’s statements should be 
construed as representations, insurer, to be entitled to rely on representations in ap- 
plication as defense, must show that statements were willfully false, fraudulent, and 
misleading, and made in bad faith. Lincoln Health & Accident Ins. Co. v. Coslow. 
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§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 

258—Failure to disclose facts of which applicant for insurance is ignorant will not warrant 
avoiding policy. Travelers’ Ins. Co. of Hartford, Conn. v. Byers. (Cal.) te 

§ 261. EFFECT. 

261—Insured’s failure to disclose conditions affecting risk of which he is aware makes 
ns voidable at insurer’s option. New York Life Ins. Co. v. Cohen et al. 
(U ) gies ; rele ae 

261—Insured’s failure to disclose material matters inquired about by insurer and known to 
applic ant will invalidate policy without proof of conscious design to defraud. New 
York Life Ins. Co. v. Bullock et al. (U. S.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—False statements, fraudulently made by insured with knowledge of their falsity, have 
same effect as warranties. Harper v. Bankers’ Reserve Life Co. (Ark.) 

262—False representations, if fraudulently made, defeat recovery under policy regardless of 
their materiality. Globe Indemnity Co. v. Daviess. (Ky.) 

262—Insurer will not be held liable on policy when its consent results from material fraudu- 
lent representations which beneficiary helped to make effective. Lucas v. American 
Bankers’ Ins. Co. (La.) eg 

262—Court of Chancery has cognizance of matters involving all classes of fraud. Court 
of Chancery has jurisdiction of bill for cancellation of life policy on ground it was 
obtained by fraud, whether allegations are of legal or equitable fraud and irrespective 
of quantum of proof, as respects claim of adequacy of defense at law. Prudential 
Ins Co. of America v. Merritt-Chapman & Scott Corporation. (N. J.) 
263. WARRANTIES. 
264. —— IN GENERAL. 

(1). In general. 

264(1)—That policy designated as warranties statements that no robbery insurance carried 
by insured had been canceled, and no loss sustained within five years, did not make 
them warranties; statute providing otherwise. Globe Indemnity Co. v. Daviess. (Ky.) 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—‘‘Warranty,” unlike representation, is part of insurance contract itself, on literal 
truth of fulfillment of which validity of entire contract depends. Globe Indemnity 
Co. v. Daviess. (Ky.) 

265—In contracts of insurance, representation is part of preliminary proceedings which 
propose contract, and warranty or condition is part of contract when completed. Hudson 
Casualty Ins. Co. v. Garfinkel et al. (N. J.) 


§ 266. WARRANTIES AS PART OF CONTRACT. 

266—Liability insurance policy issued to automobile owner is in itself notice to owner of 
warranties contained therein. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J.) 
268. EFFECT OF BREACH 

268—Validity of insurance contract depends on truth or fulfillment of warranty and con- 
ditions. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Assured’s breach of alleged warranty that truck was 1930 model held not to avoid 
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policy, where value of truck was same. Alexander v. Home Ins. Co. of New York. 


(La.) 
§ 281. AMOUNT OR VALUE. 
281—Misrepresentation as to cost of automobile held breach of warranties voiding gore. 
Camden Fire Ins. Ass’n. v. R. L. McNair. (Miss.) 
§ 282. TITLE OR INTEREST OF INSURED 
qd Construction and effect of provisions of policy. 
282(1)—Provision voiding policy, unless insured was unconditional owner, held to mean 
only that insured’s interest was unconditional and not contingent, where policy w s 
issued to protect only materialman’s interest. American Equitable Assurance Co. v. 
Powderly Coal & Lumber Co. (Ala.) 
282(1)—Ownership of automobile is “sole and unconditional” within liability policy, when 
no one other than insured has any interest in property as owner — when, title is 
not conditional. Hudson Casualty Ins. Co. y. Garfinkel et al. (N. ; 
(2). Character of title or interest in general. 
282(2)—Owner who delivered deed to grantee on oral condition to withhold deed from 
record until grantor’s death held precluded from recovering under fire policy eae 
unconditional ownership. Totten et al. v. National Ben Franklin Fire Ins. 
Pittsburgh, Pa. (N. J. 
282(2)—Where automobile covered by liability insurance policy was purchased by insured 
under conditional sales contract, insurer, having no knowledge thereof, held entitled to 
cancellation of policy under sole and unconditional ownership clause. Hudson Casualty 
Ins. Co. v. Garfinkel et al. (N. J.) 
(13). Vendor and purchaser of personal property. : 
282(13)-—Fire policies held not rendered void by provisions requiring insured have sole 
ownership where persons insured had exclusive possession of personally covered; only 
small balance of purchase price remaining unpaid. Savage et al. v. Norwich Union 
Fire Ins. Society Ltd. (Cal.) . ‘ : : 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Agent’s knowledge concerning agency business, acquired prior to appointment, is 
principal’s knowledge provided agent has, or must have had, it in mind at time of 
transaction. Sufficiency of evidence, to raise issue as to agent’s knowledge of breach of 
condition of fire policy held waived by issue submitted by insurer. Fleming v. 
Insurance Co. of North America. (Mo.) 


§ 286. SPECIAI, CIRCUMSTANCES AFFECTING RISK. ‘ 
286—Statements in robbery policy that insured had not sustained loss by robbery within 
five years, and that no similar policy had been canceled, held equivalent to representa- 
tions within statute. Globe Indemnity Co. v. Daviess. (Ky.) 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where life policy was obtained without insured’s knowledge, beneficiary could 
recover on policy subsequently issued to insured, under another name he customarily 
used, by same insurer, despite stipulation of policy. Harris v. Louisiana Industrial 
Life Ins. Co. (La.) ahs 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. 
290—Provision in policy for payment of amount which premium would purchase of mature 
age held inapplicable where age was understated in application by about 30 years. Lucas 
v. American Bankers’ Ins. Co. (Ia.) : 
§ 291. HEALTH AND PHYSICAL ‘CONDITION. 
(1). In general. , 
291(1)—-Insurer, in life policy void for insured’s pregnancy, may rely upon representations 
of women applicants as to their pregnancy. First Texas Prudential Ins. Co. v. Mar- 
tinez. (Tex.) 1306 
291(1)—Insured’s misrepresentation in ‘application ‘for life policy that he had not “suffered 
from disease, and had not within five years consulted physician, held material. Insured’s 
misrepresentation that he had not suffered from disease and had not consulted aS) 
rendered policy voidable at insurer’s option. ®tna Life Ins. Co. v. Bolding. (U. S. 
291(1)—Insurer held entitled to know facts respecting insured’s disease and treatment 
by physician though not contributing to death, New York Life Ins, Co. v. Simons 
ee ab- :-8:) 
(3). Knowledge and intent of ‘applicant. 
291(3)—Falsity of insured’s statements of what he honestly believed to be true regarding 
his physical condition does not avoid policy providing that his — shall be 
deemed representations. Harper v. Bankers’ Reserve Life Co. (Ark. 
291(3)—Applicant’s false representations regarding health history held ‘alii voiding 
life policy, though made in good faith, and though applicant may not have had any 
disease mentioned in application. Thompson v. Metrop han Life Ins. Co. (Ga.) 
291(3)—That insured believed he was cured would not excuse misrepresentations 4 
ing treatment by physician which he knew were material in determining risk. 
York Life Ins. Co. v. Simons et al. (U. S.) 
(4). Representations as to the existence of specific diseases. 
291(4)—Insurer held entitled to know, as material facts, whether applicant for life policy 
had ever consulted physician or suffered ailment or disease of brain or nervous system. 
Kaffanges v. New York Life Ins. Co. (U. S.) .. pares tac takes ies 
291(4)—Obtaining life pclicies by misrepresentations respecting consulting physician and 
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sugar in urine, intended to deceive, and deceiving, insurer, held to avoid policy, though 
: -_ not thereby EE increased. New York Life Ins. Co. v. Simons et 
a ( S.) 
291(4)—Insured’s false answer to question in application for life policy whether he had 
consulted physician for, or suffered from, disease of blood vessels or kidneys, held to 
warrant forfeiture. Leadman v. Aitna Life Ins. Co. (W. Va.) 
(5). Good or sound health. 
291(5)—One affected with cancer is not in “sound health” within meaning of insurance 
contract containing warranty as to sound health. cnet v. Life & Casualty Ins. 
Co. of Tennessee. (Ala.) = 
291(5)—Answer concerning applicant's health that she was “in bed part ‘of the time” 
held to mean that she was not in good health. Lee v. Mutual Protective Ass’n. of 
Texas. (Tex.) ; 
(6). Serious or temporary diseases. 
291(6)—Failure of application to disclose slight cold and slight attack of influenza held 
not “fraudulent concealment of prior illness. Travelers’ Ins. Co. of Hartford, Conn. v. 
Byers. (Cal.) ; ete Be 
§ 292. MEDICAL ATTENDANCE. 
292—Representation that applicant for insurance had not received medical treatment during 
last five years held material misrepresentation, where she was treated for tuberculosis 
two years previously. Beneficiary’s misrepresentation in application for insurance on 
wife’s life regarding medical treatment of wife during last five years would vitiate 
policy. First Nat. Life Ins. Co. of America v. Rector. (Ala.) 
292—‘Medical advice or attention” refers to advice or attention for some ailment which 
would affect insured’s general soundness or healthfulness. Travelers’ Ins. Co. of Hart- 
ford, Conn. v. Byers. (Cal.) eto sate Re aT ’ ; on 
292—-False statement in application for life insurance relating to having consulted physic- 
ian, held material, avoiding policy, if knowingly and willfully made. Pruderttial Ins. 
Co. of America v. Holmes et al. (N. J.) 7 
292—-Insured’s representation in application for life policy that he had not suffered from 
disease, and had not within five years consulted physician, held material. Insured’s 
misrepresentation that he had not suffered from disease and had not consulted physician 
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rendered policy voidable at insurer’s option. A%tna Life Ins. Co. v. Bolding. (U. S.) 23 


292—-Insurer held entitled to know, as material facts, whether applicant for life policy had 
ever consulted physician or suffered silment or disease of brain or nervous system 

Kaffanges v. New York Life Ins. Co. (U. S.) 

—False answers by insured, in applicaticn, respecting consultation with physician within 

previous five years varranted cancellation of life policy. New York Life Ins. Co. 

v. Bullock et al. (U. S. 

-Insured’s false answer to question in application for life policy ‘whether he had con- 

sulted physician for, or suffered from, disease of blood vessels or kidneys, held to 

warrant forfeiture. Leadman v. Aitna Life Ins. Co. (W. Va.) 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—That insured designated beneficiary as insured’s sister, when she was not his sister, 
held to render policy void. Globe Life Ins. Co. of Illinois v. Miller. (Ind.) 

X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 

or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

§ 306. CONDITIONS SUBSEQUENT. 

§ 309. —— EFFECT OF BREACH. 

3 


09—Breach of material warranty by insured avoids policy. 


Co. (Cal.) 
309—Statute controlling representations is inapplicable to executory stipulations or prom- 


issory warranties contained in insurance contract as conditions subsequent. Globe 
Indemnity Co. v. Daviess. (Ky.) 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 


(2). Nonpayment of premiums or assessments, 


292- 


292 


Gilmore v. Eureka Casualty 


310(2)—Insured’s failure to object to correctness of insurer’s notification of lapse of policy 
constituted acquiescence in forfeiture of policy. Missouri State Life Ins. Co. v. Ross. 
(Ark.) 

310(2)—Notice advising insured of amount of overdue assessment and of due date, 
that nonpayment renders policy void, held sufficient notice of suspension. Provision of 


and 
policy and of society’s constitution, for suspension of insurance on failure to pay 
assessment held self-executing. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) : ipe dais aaa 

310(2)—Provision that unpaid loau should not avoid policy “until 30-day notice was given 
did not prevent insurer from avoiding policy without notice for failure to pay note 
given for premium. Toole v. National Life Ins. Co. of the United States of America. 
(Wash. ) Y : aad oe ae 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY 

311—Insured’s willfully false statement, when s'.ed, to indemnity insured’s counsel, that 
another was driving car at time of accident, constituted breach of co-operation clause 
of policy, precluding injured party from maintaining action against insurer. Allegretto 
v. Oregon Automobile Ins. Co. (Ore.) 

(1). In general. ; 

311(1)—Rights of injured judgment creditor of insured against insurer rose no_ higher 

than those of insured against insurer. If insured fails to co-operate as required by 
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policy, insurer may disclaim liability, in which event insured’s judgment creditor 
could not recover against insurer, except in case of compulsory motor vehicle insurance, 
Where automobile insurer in good faith disclaimed liability and withdrew from case 
because of insured’s failure to co-operate in defense of action, judgment creditor of 
insured could not recover against insurer. Goldberg v. Preferred Acc. Ins. Co. of 
New York. (Mass.) 

311(1)—Rights of party obtaining judgment against insured held not greater under in- 
demnity policy than those of insured. Doolan v. United States Fidelity & Guaranty 
Co. (N. H.) 

311(1)—Under indorsement required on indemnity policy issued to taxi company, insurer 
held liable to passenger injured through. company’s fault, regardless of insured’s con- 
current breach of policy. American Fidelity & Casualty Co. v. Big Four Taxi Co. 
(W. Va.) bf BS enate se oy 

(3). Mortgagees and their assignees. 

311(3)—Under fire policy “open mortgage clause” all express policy conditions are 
applicable to mortgagee, and no additional legal burden is placed on insurer. Hartford 
Fire Ins. Co. v. Bryan et al. (Ky.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 319. CHANGE IN USE OF BUILDING. 

(1). In general. 

319(1)—Where house was used principally or generally for manufacturing intoxicating 
liquor, insured could not_ recover on policy insuring house while occupied only for 
dwelling house purposes. Clark et al. v. Western Ins. Co. of America. (Wash. 


§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Insured’s mortgaging property without required notice, or continued vacancy of 
property beyond stipulated limits without notice, uncontradictedly proven, would authorize 
peremptory instruction for company sued on fire policy. Corey et al. v. Niagara Fire 
Ins. Co. (Ky.) 
323(1)—Insured held chargeable with knowledge of, and was bound by, terms of fire 
policy precluding recovery if buildings were unoccupied. Harper v. Stoddard County 
Mut, Fire Ins. Co. (Mo.) 
(4). Tempor ary absence of occupant. 
323(4)—Week-end trips to insured premises by one, employed elsewhere would not estab- 
lish “occupancy” of property within fire policy, unless such acts were the result of his 
occupying the premises as his residence. Best et ux v. Liverpool & London & Globe 
Ins. Co. (Mo.) 
§ 326. KEEPING OR USE OF PROHIBITED “ARTICLES. 
(3). Gasoline. 
326(3)—Another “use” of gasoline without owner’s knowledge, as means of destroying 
building, held notwithin provision avoiding policy if gasoline is used. George v. 
Mohawk Fire Ins. Co. et al. (N. Y.) 


§ 328. CHANGE OF TITLE OR INTEREST. 
(14). “Commencement of foreclosure proceedings” or “notice of sale’. 
328(14)—Fire policy provisions that policy shall be void if suit is commenced to collect 
any incumbrance on insured property are valid in themselves because of increased moral 
risk. Mortgagee’s mere commencement of suit to enforce lien, without consummation, 
held not to render void fire policy containing “open-mortgage clause.” Hartford Fire 
Ins. Co. v. Bryan et al. (Ky.) 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Insured’s mortgaging property without required notice, or continued vacancy of 
property beyond stipulated limits without notice, uncontradictedly proven, would 
authorize peremptory instruction for company sued on fire policy. Corey et al. v. 
Niagara Fire Ins. Co. (Ky.) 
330(1)—Provision that fire policy shall be void if subject of insurance becomes incumbered 
by chattel mortgage is valid. Williams et al. v. Connecticut Fire Ins. Co. (Mo.) 
332%. — 
332%4—That iieaned used automobile to haul material for hire, but employed own servant 
and never parted with possession, held not to violate policy provision that ar Kr 
would not be rented. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. (S. C.) 
332%4—-State law held not to make liability of insurance carrier dependent on as tapped or 
insolvency of insured. General Accident Assurance Co. v. Caldwell. (U. S.) .. 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3).. Keeping books of account. 
335(3)—Provision in burglary policy for so keeping books that exact amount of loss could 
be accurately determined therefrom need only be substantially complied with. Aitna 
Casualty & Surety Co. v. Reliable Auto Tire Co. ) 
§ 336. see te as, INSURANCE. 
. In general. 
336(1)—Breach of standard fire policy provision making policy void, if insured obtains 
other insurance not permitted in writing on policy, held sufficient ground for denial of 
insurer’s liability to insured. Fire policy provision making policy void if insured had 
other insurance, not permitted in writng on policy, is reasonable, because moral hazard 
should not be increased without insurer’s knowledge. Insurer’s attempt to waive bene- 
fits under other fire policies held unavailing to avoid effect of policy provision making 
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policy void in case of additional insurance on property not permitted in writing. 
Heldreth v. Federal Land Bank of Baltimore et al. W. Va.) 


(C) MATTERS RELATING TO PERSON INJURED. 

§ 339. CHANGE OF OCCUPATION. 

339—Material departure from accident policy, including unapproved change of occupation, 
which, under policy, voids insurance, precludes recovery. Under accident policy whereby 
unapproved change of occupation voids insurance, nature of insured’s work was of 


essence of contract only if hazard was increased. Corbin v. Commercial Travelers’ 
Mut. Acc. Ass’n. of America. (N. Y.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Under insurance contract, failure to pay premium note suspended insurance during 
in and company was not liable for loss occurring then. Lindsey v. Home Ins. Co. 
(Ky.) .. .1330 
349(1)- Insurer had right ‘to cancel for nonp ay sment of premium group life policy issued 
to employer for employees, and thereby terminate rights of employee and_ beneficiary 
thereunder. Austin v. Metropolitan Life Ins. Co. (La.) . 966 
349(1)—-Insurer could not be compelled to accept overdue premiums on life ' policy after 
death of insured. Donnelly v. Northwestern Life Ins. Co. (U. S.) 445 
349(1)—Failure of officer of corporation, after notice that corporation desired to terminate 
insurance on officer’s life securing debt of corporation, to pay premiums due, held to 
preclude him or any one claiming under him from benefits under — Williamson 
Paint —_ Co. v. George Washington Life Ins. Co. et al. 
(2), Premiums payable in installments. 
349(2)—Life insurance policy with annual premium payable ae held forfeited under 
provision of policy by failure to pay quarterly premium when due, notwithstanding pro- 
vision to deduct from face of policy unpaid installments on yearly premium in case of 
insured’s death before payment of whole. Young v. Northwestern Mut. Life Ins. Co. 
of Milwaukee, Wisc. (Ariz.) 
§ 352. NOTICE OF TIME FOR PAYMENT. 
§ 353. —— NECESSITY. 
(1). In general, 
353(1)—Insurer under life policy, having expressly assured insured’s assignee that premium 
notices would be forwarded as requested, and having previously given notice, held estop- 
ped to assert forfeiture for nonpayment of premium where notice was not given. In- 
surer’s letter advising insured’s assignee that ‘premium notices” would be forwarded 
as requested held not limited to next premium falling due, but referred to all future 
premiums. Nonpayment of note and interest by assignee under life policy, note cover- 
ing loan value, held not to warrant forfeiture of policy where insurer was estopped by 
failure to give notice to assert forfeiture for nonpayment of premium and in view 
of loan value agreement. Assignee of insured under life policy forfeited by insurer 
for nonpayment of premium held not estopped to rely upon failure to receive premium 
notice on ground of lack of diligence, if any, in tendering premium after discovering 
deligquency in absence of prejudice to insurer. Missouri Cattle Loan Co. v. Great 
Southern Life Ins. Co. (Mo.) 1228 
353(1)—Insurer held not bound to notify beneficiary when Premium | became due.Ruckenstein 
v. Metropolitan Life Ins. Co. (N. Y.) ‘ 


§ 355. EVIDENCE AS TO NOTICE. 

355—Testimony that assessment life insurer’s secretary-treasurer mailed notices to insured 
raised presumption of its receipt by addressee in due course. Presumption that assess- 
ment life insurer’s notices mailed to insured to pay assessments were received held 
not conclusive. Williams v. Northeast Mut. Ins. Ass’n. 


§ 356. EXTENSION OF TIME FOR PAYMENT. 

= 356... - BY AGENT OR BROKER. 

358—Insurer’s agent authorized to collect premiums had implied authority to extend pay- 
ment. Life insurer waived default in payment of premium where its agent stated he 
would call for payment of premium due on certain date two days later, and facts dis- 
closed that he had never called for payment thereof. First National Life Ins. Co. of 
America v. Gross. (Ala.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(2). Remittance by mail. 

360(2)—Facts established invitation to insured: to transmit fire insurance assessment by 
mail. Generally, where insurer invites mailing of premiums, funds mailed in time to 
reach home office in due course on or before day premium falls due will constitute 
timely payment. Effect of mailing premium, as regards payment, depends wholly upon 
intention. Where assessment was not mailed insurer until policy was under suspension, 
and not received until after fire, insured could not recover on policy, since payment 
of assessment did not become effective until received. Tippett v. Farmers’ Mutual 
Fire Ins. Co. (Mo.) 

360(2)—Ordinarily, check mailed on last day for renewing premium would not be timely, 
absent insured’s custom to so pay or unless insurer led insured to believe check would 
be received as cash. Where insurer invites transmittal of premiums by mail, in- 
ference is that insurer intends to accept as payment checks, etc., mailed in due course. 
Facts warranted finding that insurer’s direction for “remittance’’ was direction to 
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mail check, rendering insured’s mailing check immediately on last day for renewal 
payment of premium. Postal Indemnity Co. v. Rutherford. (Tex.) 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Check for interest in advance on insured’s loan note and for cash payment on 
premium did not constitute funds of insured in insurer’s hands which insurer was re- 
quired to apply to quarterly premium payment to prevent lapse of policy. Centzal 
States Life Ins. Co. v. Holcombe. (Ala. . 
360(3)—If accrued dividend on life policy is sufficient to pay premium installment due, 
insurer must make application of such dividends to installment, rather than permit 
policy to lapse. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.) se 
360(3)—-Insurer was under no duty to advance deficiency in earned dividends necessary to 
keep life policy in force on insured’s nonpayment of premiums. Eastman, 
Inc., v. Northwestern Mutual Life Ins. Co. (Wash.) 
(4). Payment by check, draft, or order. 
360(4)-—Premium was not paid where check given for amount due on premium note was 
not paid by bank. Lindsey v. Home Ins. Co. (Ky.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Under life policy waiving premiums during total and permanent disability, proof of 
disability held condition precedent to waiver. That insured’s insanity and his repre- 
sentatives’ ignorance of life policy providing for waiver of premiums on proof of dis- 
ability prevented such proof did not avoid forfeiture. Dean v. Northwestern Mutual 
Life Ins. Co. (Ga.) Patina series ot 
—Life insurance provision making furnishing of proof of total and permanent dis- 
ability condition precedent to waivcr of premiums held reasonable provision not against 
public policy. Statute prohibiting change in limitations prescribed did not prevent 
life insurer from making proof ef disability a condition precedent to waiver of prem- 
iums. Where life policy provided for waiver of premiums on insured’s total and _per- 
manent disability, but insured, becoming insane, was unable to make proof of dis- 
ability, and others did not know terms of policy until after his death, and three prem- 
iums were not paid, insurer was not liable. Berry v. Lamer Ins. Co. (Miss.) ae 
362—Where tender of second year’s premium on life policy is wrongfully refused, policy 
remains in force. Klinkhardt et al. v. Crescent Ins. Co. (Mo.) 
362—Insurer’s receipt of proof of disability before insured reached 60 years was condition 
precedent to waiver of future premiums. Epstein v. Mutual Life Ins. Co. of New 
York. (N. Y.) 
362—Insurer’s waiver of premiums, if insured becomes wholly disabled and such disability 
continues for specified period, cannot be invoked unless both of such conditions are 
shown to be satisfied. Western & Southern Life Ins. Co. v. Smith. (Ohio.) 
362—Where insurer wrongfully declares forfeiture of contract and gives notice thereof, 
insured is excused from further performance. Lincoln Health & Accident Ins. Co. 
v. Coslow. (Okla.) ina ‘5 
362—-Waiver of premiums and disability benefits held nct enforcable under life policy. where 
disability terminated before receipt of proof. Perlman v. New Ycrk Life Ins. Co. (Pa.)1010 
362—Insured held under no obligation to pay premiums after life policy was wrongfully 
forfeited by insurer. First Texas Prudential Ins. Ce. v. Ryan et al. (Tex.) . 580 
362—Insured’s letter properly directed to insurer and mailed held sufficient to “furnish 
due proof” of insured’s disability required under policy to waive premium payments. 
American National Ins, Co. v. Callahan. (Tex.) i isd was . 1288 
362—Receipt by-insurer of proof of insured’s disability held condition precedent to waive 
of premiums provided for only on receipt of proof of disability while policy was in 
force. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Tl. (U. S.) 
362—-Life policy held to make furnishing of proof of total permanent disability condition 
precedent to insurer’s waiver of payment of premiums becmoing due thereafter. Orr v. 
Mutual Life Ins. Co. (U. S.) ... 241 
362—Giving notice of disability before lapse of policy held condit 
of premiums, under policy providing for waiver only on company’s receiving proof of 
disability before default. Egan v. New York Life Ins. Co. (U. S.) ...............1186 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364. IN GENERAL, 
364—Nonforfeiture provisions of life policy covering certain disabilities occurring ‘while 
there is no default’’ in premium payments applied to death claims solely and not dis- 
ability claims. Carter v. Prudential Ins. Co. of America. (Ga.) ; 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—-Agent authorized to solicit insurance, deliver policies, and collect premiums could 
not bind insurer by waiver of warranty or estop insurer from defending for breach 
of warranty. Champion v. Life & Casualty Ins. Co. of Tennessee. (Ala.) ye 
365(2)—insured permitting life policy to lapse is under affirmative duty of furnishing evi- 
dence of insurability satisfactory to insurer to obtain reinstatement. Insurer may waive 
any of requirements for reinstatement of life policy. In “‘waiver,’’ essential element is 
actual intent to abandon or surrender right, while in “estoppel” such intention is im- 
material; necessary condition being deception to injury of other party by conduct of 
one estopped. If, at time of retention a money tendered in payment of past-due pre- 
mium, it appears that insurer still intended to require performance of other conditions 
annexed to reinstatement of lapsed policy, there is no waiver. If insurer retains money 
tendered for past-due premium under such circumstances that insured was deceived to 
his injury, insurer will be estopped from denying that there was waiver of other con- 
ditions for reinstatement. That insured was in good health at time of death held not to 
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entitle beneficiary to recovery as if policy had been reinstated. Equitable Life Assur. 
Soc. of U. S. v. Pettid. (Ariz.) 
365(2)—-Statute waiving forfeiture because of false answers in application for insurance, in 
absence of medical examination, applies to answers made in application for reinstate- 
ment of membership in benefit association, which is in effect an insurance company. 
Sheridan v. Thibodaux Benev. Ass’n. (La.) 
365(2)—-Lapsed policy held revived, where insured complied with provision that if policy 
lapsed it could be revived upon payment of all arrears and presentation of satisfactory 
evidence of sound health, though revival certificate provided it should be void unless 
insured was alive and in sound health at its date: and insured died before certificate 
took effect. National Life & Accident Ins. Co. v. Holloway. (Tex.) 
366. ELECTION BETWEEN RIGHTS. 
-Statute requiring every life policy to provide for extended term insurance on insured’s 
death after three years’ payments automatically “entitled” insured in such insurance, 
notwithstanding his noncompliance with policy provision requiring him to exercise op- 
tion for extended insurance. Equitable Life Insurance Co. of Iowa v. Horner et al. 
(Iind.) ae .1216 
366—Insured’s exercise during grace period ‘of option to take cash surrender value of 
policy held to preclude recovery for subsequent death. Lipman v. Equitable Life 
Assur. Soc. of the United States. (U. S.) Wao PCa he Faces 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. ‘ 
(1). In general. 
367(1)—Insured’s failure to object to insurer’s application of “automatic premium loan” 
to payment of premiums constituted acquiescence in insurer’s acts, and such acquiescence 
was biding on beneficiary. Insured’s failure to object to correctness of insurer’s 
notification of lapse of policy constituted acquiescence in forfeiture of policy. 
Where insured acquiesced in application of “automatic premium loan” to payment 
of premiums, beneficiary could not contend that cash surrender value should have 
been used in such manner as to continue policy in force until after insured’s death. 
Missouri State Life Ins. Co. v. Ross. (Ark.) .. 
(2). Amount available to purchase extended insurance, 
367(2)—Under term insurance option on lapse of policy of nonpayment of premium, 
beneficiary was not entitled to extended insurance for face of policy, but only to 
face value reduced in such proportion as loan to insured bore to cash value of policy. 
Gooch v. Metropolitan Life Ins. Co. (Mo.) 
367(2)—On lapse, amount applicable to purchase extended insurance under ‘policy’s terms, 
held cash value, less deductions as in case of surrender, not insured’s entire reserve. 
Inter-Southern Life Ins. Co. v. Zerrell. (U. S.) ; ; 
367(2)—Dividend must, on insured’s failure to pay premium, be applied towards. premium 
payment for extended term insurance, where premium notice advised that surplus earn- 
ings might be applied to premium. “Dividends” upon life policies are return by mutual 
company of portion of premium for past year which is unearned because of saying in 
expected mortality, in expense loading, and increase in investment earnings. Atlantic 
Life Ins. Co. v. Pharr. (U. S.) a eo aaes : 
(3). Period for which insurance will be extended. 
367(3)—Under terms of application and life policy, period of extended insurance held com- 
putable from policy date, though policy was delivered and first premium paid thereafter. . 
McDaniel v. Missouri State Life Ins. Co. (Ark.) 1196 


§ 368. - PAID-UP POLICY OR VALUE. 
(1). In general. 

368(1)—Nonforfeiture of policy being void under state law forbidding deduction of sur- 
render charge, policy was binding on insurer only as paid-up insurance as provided in 
statutes. Pendleton v. Pan American Ins. Co. (U. S$.) ........... 

§ 369. SURRENDER VALUE. 

369—Option to receive cash surrender value on “default” held available to insured on 
failure to pay premium when due, notwithstanding “‘days of grace.” on v. Equitable 
Life Assur. Soc. of the United States. (U. S.) cattirna Ke Lares 

§ 370. ACTIONS. 

370—In absence of evidence that insured, who had permitted life policy to lapse, ever 
furnished insurer satisfactory evidence of insurability, court presumed that he did not 
do so. When insurer retains money tendered it in payment of past-due premium, it will 
be presumed, in absence of affirmative showing to contrary, that all other conditions 
annexed to reinstatement of lapsed policy had been waived. Evidence established at 
time of insured’s death policy had lapsed and had automatically converted into paid-up 
term insurance without double indemnity. Insurer’s conduct in retaining insured’s pre- 
mium check until after insured’s death held not as matter of law, either waiver of 
condition requiring health certificate for reinstatement of lapsed policy or estoppel 
from denying waiver thereof under circumstances. Equitable Life Assur. Soc. of U. S. 
v. Pettid. (Ariz.) 

370—Evidence showed insured was in good health when application for reinstatement was made 
15 days before death from pneumonia. Insured’s delay of 15 days in notifying of action 
on application for reinstatement was unreasonable, waiving policy provisions respecting 
indorsement of company’s officers, and creating presumption of favorable action. Mc- 
Williams v. Liberty Industrial Life Ins. Co. (La.) 

370—In action by assignee of insured to reinstate life policy forfeited by insurer for nonpay- 
ment of premium, evidence held to support finding that premium notice was not mailed 
to assignee as required. Insured having assigned life policy as security for debt, consti- 
tuting assignee unconditional owner, held not necessary party to assignee’s action to re- 
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instate policy forfeited by insurer for nonpayment of premium. Missouri Cattle Loan 

Co. v. Great Southern Life Ins. Co. (Mo.) 1228 
370—Facts held to show insurer forfeited life policy while insured was insane in violation 

of terms of policy justifying reinstatement of policy and recovery of amounts accruing 

to beneficiary during period insured was insane. First Texas Prudential Ins. Co. y. 

Ryan et al. (Tex.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Law of waiver and estoppel as respects insurers cannot be abolished by contract. 
American Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 
371—Under doctrine of waiver contract may not be reformed to create liability for 
condition specifically excluded by, very terms thereof. If automobile insurance contract 
is procured by fraud or insurer’s conduct misleads to his prejudice, insurer may be 
estopped- from denying liability. Conner v. Union Automobile Ins. Co. (Cal.) 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Terms or conditions upon which life insurance might be made effective held not, under 
terms of application, subject to waiver, except by designated officers or by agent oe, 
with express authority. Newsom v. New York Life Ins, Co ey 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE. 
MENTS Ot OFFICERS OR AGENTS. 
(1). In general. 
373(1)—That insurer's own physician made medical examination did not make insurer liable, 
notwithstanding insured’s fraud when applying for insurance. Brown v. Supreme 
Lodge, K. P. (Ala.) 
§ 374. POWERS OF OFFICERS OR ‘AGENTS ‘RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
1). In general. 
375(1)—Iowa statute making insurance agent the agent of insurer, etc., held to give local 
agent power and authority to waive written conditions of application for life insurance. 
Newsom v. New York Life Ins. Co. (U. S.) 
(2). Nature of agency. 
375(2)—Insurer cannot be estopped from relying on terms of life policy to act of agent 
authorized merely to solicit insurance and collect premiums. First Nat. Life Ins. Co. 
of. America v. Ford. (Ala.) 
375(2)—Soliciting agent has no authority to agree upon terms to be inserted in policies, 
or to change or modify or waive terms contained therein. Sadler et al. v. Firemen’s 
Fund Ins. Co. (Ark.) 
375(2)—Local insurance agent writing fire policy held without authority to waive subro- 
gation clause, and especially not by oral representations not indorsed on policy. Harter 
v. American Eagle Fire Ins. Co. (U. S.) 


§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Life insurer may waive or be estopped to invoke provisions that agents may not 
waive forfeitures or receive premiums more than four weeks in arrears. Where assur- 
ance of life insurer’s agents that policies would be reinstated upon payment of overdue 
premiums was unconditional, inconsistent provisions of policies were immaterial. Am- 
erican National Ins. Co. v. Cleveland et al. (Tex.) . .1296 
376(1)—Generally, provisions in application relating to waiver of insurer’s ‘rights | or re- 
quirements in application are binding. Newsom v. New York Lite Ina, Co, ¢0.'S.) . 118! 
376(1)—Where fire policy limits scope of authority of insurer’s agent written contract must 
control over statute defining authority. Harter v. American Eagle Fire Ins. So. (U. S.)1324 
376(1)—Since insurer may authorize agents to make agreements or waive forfeitures, it is 
not bound to act on declaration in policy that agents have no such authority. 
et al. v. Charles Baker Co. Inc. (U. S.) 
(2). Conditions to which restrictions apply. 
376(2)—Local insurance agent’s knowledge of insured’s misrepresentation in application re- 
garding medical treatment during past five years held no waiver thereof by insurer 
in face of aor stipulation in policy. First Nat. Life Ins. Co. of America v. 
Rector. (Ala.) 
(3). Knowledge or notice of limitation. 
376(3)—Insured knowing of policy limitation upon agent’s power t» wrive agent’s delivery 
of life nolicy with knowledge of accident theretofore suctained by insured was not 
waiver of ood health delivery. Jensen et al. v. New York Life Ins. Co. (U. S.) 
276(3)—Provision in applicstion for life insurance, relating to waiver of insurer’s rights 
or requirements in application held notice to applicant of agent’s lack of authority in 
matter. Newsom v. New York Life Ins. Co. (U. S.) 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Automobile insurer held not reasonably charged with knowledge that insured in- 
tended to operate automobile with trailer, so as to make insurer liable in absence of 
inquiry. Conner v. Union Automobile Ins. Co. (Cal.) 
377(2)—That insurer’s agents when taking insured’s application may have known insured 
was sick, and that their knowledge may have been imputable to insurer, did not affect 


falsity of insured’s answers as to prior medical history. Thompson v. Metropolitan 
Life Ins. Co. 
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§ 378. Se OR NOTICE TO OFFICERS OR AGENTS. 
. In general. 
378(1)—Whether soliciting agent had knowledge of insured’s condition held immaterial, as 
regards insurer’s liability under life policy. Even if insurer knew of insured’s disease, 
such fact held not to render insurer liable for full amount of policy, which limited 
liability under circumstances to return of premium paid. Champion v. Life & Casualty 
Ins. Co. of Tennessee. (Ala.) ... 451 
378(1)—That insurance agent knew that insured was pregnant when she applied for policy, 
and untruthfully stated that she was not, held not waiver by insurer of terms of 
policy against misrepresentations. First Nat. Life Ins. Co. of America v. Ford. 
(Ala.) ‘ 461 
378(1)—Insurer, under hail policy, where facts disclosed agent accepted application and 
premium after examining crop, held bound by agent’s finding that crop had not been 
damaged by hail. Burns v. Providence Washington Ins. Co. (Kan.) <hwtk rence See 
378(1)—Insurer, whose agent knew that insured building, described in policy sued on as 
community hall at his suggestion, was used as road house, waived or was estopped to 
set up_as defense such misstatement. Thielbar Realties, Inc. v. National Union Fire 
Ins. Co. (Mont.) 
378(1)—Insurer held estopped to assert restrictive provisions of fire policy respecting in- 
sured’s title to property as defense to action on policy, where soliciting agent had 
knowledge of condition of title before policy was issued. Northwestern National Ins. 
Co. v. Ferstman. (Ohio.) . 
378(1)—Knowledge of applicant’s bad health imputed to insurer when application was made 
because of agent’s knowledge was also imputed to insurer some two weeks later when 
policy was delivered. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(3). Nature of agency and authority of agent. 
378(3)—Knowledge of soliciting agent cannot be imputed to insurance company he repre- 
sents. Sadler et al. v. Firemen’s Fund Ins. Co. (Ark.) a satu Zed a 
378(3)—Insurer’s agent who inspects risks and delivers policy and collects premium is 
“general agent” of insurer, and therefore his knowledge is knowledge of insurer. St. 
Paul Fire & Marine Ins. Co. v. Loving. (Miss.) 
378(3)—Knowledge imputed to insurer by reason of agent’s knowledge is not affected by 
agent’s lack of power to waive provisions in policy or to estop insurer. Lee v. Mutual 
Protective Ass’n. of Texas. (Tex.) 
378(3)—That insurance collectors observed insured’s condition of pregnancy did not put 
insurer on notice insured was pregnant so as to constitute insurer’s continued collecting 
of premiums waiver or provision rendering policy void for insured’s pregnancy. In- 
surance collector’s business contacts with insured did not charge collectors with knowl- 
edge of insured’s pregnancy, as regards waiver of provision rendering policy void on 
insured’s pregnancy. First Texas Prudential Ins. Co. v. Martinez. (Tex.) ..........1306 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
379—Whereé insured signed application without knowledge that her truthful answers were 
untruthfully written in application by insurer’s agent, insurer held to have waived un- 
truthfulness of answers as written. Coleman v. Central Mutual Ins. Ass’n. (Mo.) ..1245 
(1). In general. : y ae ds 
379(i)—Insurer’s agent owes its duty to correctly record answers contained in application 
for life policy. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(2). Statements as to title. te. ; f : 
379(2)—Insured’s proof as to statement to agent issuing policy of insured’s interest held 
not to contravene statute prohibiting agreements not plainly expressed in policy. Ameri- 
can Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) | ' 
379(2)—Insurance agent’s error or neglect in stating insured’s title to or interest in land, 
on which insured building is located, will not avoid policy. Thielbar Realties, Inc. v. 
National Union Fire Ins. Co. (Mont.) ; j ere 
(4). Life and accident insurance. . s ye : 
379(4)—Insurance agent’s inserting misrepresentation in application for life policy not 
participated in by either insured or beneficiary does not defeat policy. First Nat. 
Life Ins. Co. of America v. Rector. (Ala.) : : 
379(4)—Where insurer’s agent changes, without insured’s knowledge, statement that health 
is bad to read that it is good, insurer is bound. Lee v. Mutual Protective Ass’n. of 
Texas. (T'ex.) : : 81 
379(4)—That beneficiary informed insurer’s agent of insured’s f 
and was advised by agent not to mention it in application, held not chargeable to 
insurer. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) Kvn ob in Mare to shies 
(5). Good faith of insured. ; : ali 
379(5)—Where contract for policy was for protection of materialman’s interest, and wholly 
independent of any one else, materialman could assume policy delivered complied with 
agreement. American Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 
379(5)—Where insured makes full and honest answers to questions asked by agent in 
making out application for fire policy, insurer cannot take advantage of false answer 
inserted by agent. Roth v. Employers’ Fire Ins. Co. (Nebr.) pateianh : 
379(5)—Insured under life policies embodying applications held not estopped from assert- 
ing error in answers to medical questions in application, where photostatic copies were 
practically illegible. New York Life Ins. Co. v. Halpern. (U. S.) .. Saxe 
379(5)—Ljife insurer held not bound by fraudulent act of agent writing in application that 
insured and beneficiary were cousins when they were not related, since insured could 
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have discovered fraud by examining application. Provident Relief Ass’n. v. Butts. 


Agency for insurer or insured. 
379(7)—Agent, in making out application for insurance, acts as insurer’s agent. Roth v. 
Employers’ Fire Ins. Co. (Nebr.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—While generally, knowledge is imputed to principal of material facts ascertained by 
agent in course of employment, this is not true where insurance agent and insured 
knowingly forward false application to insurer. First Natl. Life Ins. Co. of America v. 
Ford. (Als.) ~.. 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer held not estopped to urge as against beneficiary defense of nonpayment of 
premium, merely because of clerical error showing payment of stated amount as advance 
payment for one year. Donnelly v. Northwestern Life Ins. Co. (U. S.) 
(2). Statements of officers and agents. 
388(2)—-Where insured, learning of receivership, inquired respecting insurer’s financial 
condition, insurer’s reply that it would notify insured when reorganized held not waiver 
of forfeiture. Insured’s letter on expiration of grace period regarding premium loan 
against policy and regarding sending of premium notices did not constitute waiver 
of forfeiture. Central States Life Ins. Co. v. Holcombe. (Ark.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer negotiating with insured for modification of life policy waived right to 
repudiate both original and new policy, though new policy was not delivered during 
insured’s lifetime. Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 
388(3)—Where, with knowledge of ground of forfeiture, insurer, by negotiatiogs, recognizes 
continuous validity of policy, forféiture is waived. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) 
(4). Custom and course of dealing as to payment of premium. 
388(4)—Insurer accepting 12 out of 20 premiums late and furnishing blanks for claim held 
estopped to claim forfeiture because certain premium was paid 8 days late. Southern 
Travelers’ Ass’n. v. Masterson. (Tex.) 
(5). Guaranty and indemnity insurance. 
388(5)—-Where indemnity insurer defended action against insured under nonwaiver agree- 
ment, insurer waived none of its rights under the policy. Sears v. Illinois =e 
Co. (Cal.) ; 
388(5)—-Insurer defending suit against insured could not contend that policy did not cover 
particular permanent wave operator whose negligence caused injury. Hoffman v. 
Professional Underwriters et al. (Mich.) ‘ 
388(5)—Insurer undertaking to defend action against insured asserting ignorance of alleged 
accident, but withdrawing after discovering true facts held not estopped from denying 
liability to injured party. Doolan v. United States Fidelity & Guaranty Co. (N. H.) 
388(5)—Liability insurer’s investigation of injured person’s case against insured and con- 
ducting defense estops insurer from defending under policy in suit by insured. 
Liability insurer investigating and defending case against insured under reservation of 
insurer's rights, or under insured’s expressed waiver, is not estopped to defend under 
policy in suit by insured who has paid judgment recovered against him by injured 
party. In injured party’s action on automobile liability policy after execution of judg- 
ment against insured was returned unsatisfied, insurer’s failure to notify injured party 
that insurer; who defended case against insured, reserved its right to set up defenses 
under policy, or ‘hat insured waived such rieht, did not estop insurer from setting 
up such defenses. Suydam v. Public Indemnity Co. (N. J.) 
388(5)——Generally, when counsel for insured after knowledge of breach which would avoid 
indemnity policy, continues with the defense in original action, such conduct amounts 
to a waiver. That indemnity insurer participated in action against insured with 
knowledge of breach which would avoid policy held not waiver of right to set up 
breach in action against insurer, where insurer informed insured that it did not 
wiive defense. Allegretto v. Ov-ezon Automobile Ins. Co. (Ore.) 
388(5)—Insurer’s defense of action against insured taxi company brought by passenger 
held not waiver of insured’s breach of policy. American Fidelity & Casualty Co. v. 
Big Four Taxi Co. (W. Va.) ; ; 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(7). Failure to make or follow inquiry. 
389(7)—-Accident policy provision limiting insurance coverage to persons of certain age 
held waived by trer issuing policy -ithout application cr inquiry as to insured’s 
age Barker v. Travele~*’ Ins. Co. (Tex.) 
(9). Life and accident insurance. 
389(9)—In action on life policy, defense of misstatement as to insured’s health held 
waived, where policy was issued without medical examination, and agent saw~ insured 
and considered him good risk. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) 
389(9)—Claim that blindness existed when life policy was issued held not available as 
defense, where no medical examination was made and insurer’s agent had opportunity 
to observe insured. Statute precluding insurer from defending on ground defective 
physical condition existed prior to issuance of policy without medical examination held 
applicable to industrial life insurers. Jackson vy. Unity Industrial Life Ins. Co., Inc. 


(La.) 


389(9)—Insurer’s failure to exact medical examination will not of itself raise presumption 
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os of defense of ill health. Succession of Cherry v. Metropolitan Life Ins. 
9 (La.) ‘ 
389(9)—Delivery of policy, "knowing that insured’s health was bad, and acceptance of 
dues, constitute waiver of, or estoppel to rely on, contrary “warranty” or “condition 
precedent.” Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
§ 390. sy» ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
390—Insurer, not notifying insured of intention to forfeit policy after insured notified 
insurer’s agent of vacancy, held estopped to deny liability for loss on ground of 
vee without permit. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
ont 
§ 392. DEMAND. ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
392—Provisions that Act ” policy should be void if insured’s interest was other than sole 
ownership and against waiver except in writing held not within adjuster’s power to 
waive. “Sasser v. Pilot Fire Ins, Co. (N. C.) pa Soha saa 
(1). In general. 
392(1)—Retention of premium after occurrence of loss where liability is denied held not 
to estop automobile a insurer to claim breach of material warranty. Gilmore 
v. Eureka Casualty Co. (Cal.) 
392(1)—Insurer’s acceptance of premiums on accident ‘policy after ‘agent acquired ‘knowledge 
of additional insurance eld not to estop insurer from reducing liability for insured’s 
failure to give written notice, where under circumstances agent’s knowledge was not 
imputed to insurer. Martin v. Provident Life & Accident Ins. Co. (Ky.) 
392(1)—In suit on fire policy, defendant, by retaining premium, held to have 
forfeiture pleaded. Knight et al. v. Firemen’s Ins, Co. of Newark, N. J. (Ky.) 
392(1)—Insurer’s retaining premium on automobile fire policy over five months after loss 
and nearly five months after it discovered it had reasons for refusing insured’s de- 
mand waived forfeiture pleaded. Scofield v. American Mutual Ins. Co. (Mo.) 
392(1)—Delivery of policy, knowing that insured’s health is bad, and acceptance of dues, 
constitute waiver of, or estoppel to rely on, contrary ‘‘warranty” or “condition pre- 
cedent.”” Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(11). Offer to return. 
392(11)—Insurer need not return premiums within reasonable time after discovering in- 
sured’s fraud when making application; deposit thereof in court in action on policy 
being sufficient. Brown v. Supreme Lodge, K. P. (Ala.) ; ; 
392(11)—In action on fire policy, defendant’s failure for five years after death of 
insured, who instituted action, to allege that defendant had tendered premiums, waived 
forfeiture on ground insured had no insurable interest. In suit on fire policy, defend- 
ant’s offer of judgment and deposit with clerk of amount of offer and money for 
costs held not “tender” of premium entitling defendant to assert forfeiture because 
insured had no insurable interest. Knight et al. v. Firemen’s Ins. Co. of Newark, 
N. J. (Ky.) 
mact maa held. estopped to avoid fire policy for insured’s breach of provision ‘against 
incumbering property by chattel mortgage, where insurer failed to tender unearned 
premium upon learning of mortgage after fire. Williams et al. v. Connecticut Fire 
Ins. Co. (Mo.) 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Though insurer had no notice of other insurance until long after fire, insurer could 
rely on insured’s violation of policy a to defeat claim. Heldreth v. Federal 
Land Bank of Baltimore, et al. (W. Va.) eeu 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs, 
396(4)—Although insurer delivered and instructed beneficiary how to fill blanks for making 
proofs of loss, beneficiary could not recover on lapsed policy. Rowland v. Missouri 
State Life Ins. Co. (Mo.) ... 
396(4)—Insurer accepting 12 out of 20 premiums late and furnishing blanks for claim held 
estopped to claim forfeiture because certain premium was paid 8 days late. Southern 
Travelers’ Ass’n. v. Masterson. (Tex.) 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. ; 
397—-Fact that fire insurer, while denying liability, participated in conferences looking 
toward settlement, held not to estop insurer from denying liability, nor constitute 
waiver of defense. Central Radiator Co. v. Niagara Fire Ins. Co. et al. (N. J.) 
§ 398. ELECTION TO RESTORE OR REPAIR. 
398—Insurer held not estopped from denying liability for automobile collision damages 
occurring when automobile was towing trailer, although subsequently insurer’s agents 
directed making of repairs to automobile. Conner v. Union Automobile Ins. Co. (Cal.) 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Provision making policy incontestable after it had been “in force’ 2 years held in- 
applicable where the insured died within 2 years, Defenses of fraud in actions brought 
on policies within 2-year incontestable period and dismissed held available in subsequent 
actions brought after period expired. Thomas v. Metropolitan Life Ins. Co. (Kan.) 
—Provision of life policy for incontestability after policy had been “in force” for two 
years from issuance rendered policy incontestable for full two-year period, notwith- 
standing insured’s death during that period, where words of standard policy “during 
lifetime of insured’”’ were omitted. Incontestability clause not clearly conforming to 
statute must be interpreted as man of average intelligence would understand it. 
Kocak et al. v. Metropolitan Life Ins. Co. (N. Y.) ; 
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400—Provision for incontestability held inapplicable where application containing false 
statements was made by third person without authorization. One authorized to sign 
another’s name to application for membership in benefit association and to name 
himself beneficiary would not be presumed authorized to make fraudulent statements, 
and could not claim benefit of incontestability statute as to such statements. Logan 
v. Texas Mut. Life Ins. Ass’n. (Tex.) 

400—Provision of endowment policy excepting liability in case insured’s death occurred in 
stated employment held not inconsistent with incontestable statutory provision. Insurer’s 
suit to cancel endowment insurance agreement on ground insured’s ‘death occurred in 
excepted employment, was not contest of policy within statute. United Security Life 
Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 413. PROXIMATE CAUSE OF LOSS. 

413—Evidence in suit for loss resulting from consignee’s rejection of barge load sulphur 
held to show that cargoes previously delivered were contaminated by iron ore because of 
impleaded respondent’s negligence in transferring them to other barges. Consignee of 
sulphur, contaminated with iron ore because of negligence in transferring cargoes to 
other barges at iron ore dock, held justified in rejecting barge subsequently loaded 
thereat. Connecticut Fire Ins. Co. v. Lake Transfer Corporation et al. (U. S.) ....1364 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. —— SITUATION OF PROPERTY INSURED. 

419—Fire policy covering described buildings and patterns contained in designated buildings 
held not to cover patterns stored until needed in ‘“‘old blacksmith shop” not covered by 
policy. Central Radiator Co. v. Niagara Fire Ins. Co. et al. 3. 

§ 421. FIRE. 

421—Fire escaping from range and burning floor and walls held “hostile”; hence recovery 
on fire policy for damage from resulting smoke and soot was warranted. Fire Ass’n. of 
Philadelphia v. Nelson. (Colo.) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Combination fire, lightning, and tornado policy on broadcasting station held not 
“tornado policy’ within attached clause made void when attached to “tornado policy” 
and excluding liability when loss was caused by electrical injury unless fire ensued. 
United States Fire Ins. Co. of New York v. Banks of Wabash, Inc. (Ind.) 

§ 424. ACCIDENT. 

424—Automobile policy provision exempting insurer from liability when automobile is 
operated with trailer is valid because of added hazard. Conner v. Union Automobile 
Ins. Co. (Cal.) 

424—Damage to automobile transported on truck by contact with overhanging plank on 
bridge held covered by policy insuring truck against accidental collision with automobile, 
vehicle, or object. C. & J. Commercial Driveway, Inc. v. Fidelity & Guaranty Fire 
Corp. (Mich.) be yor aeeeee 

§ 425. THEFT. 

425—Burglary policy held to cover burglary only from insured’s residence designated in 
policy, and therefore did not cover theft of ring from cabin on vacation trip. Grover 
v. Hartford Accident & Indemnity Co. (Mo.) ; cece 

425—Taking of insured’s automobile from garage by person in charge thereof, without 
felonious intent to appropriate automobile to own use permanently, constituting statu- 
tory larceny, held “theft” within auotmobile theft policy, entitling insured to recover 
from insurer for wrecking of automobile while driven by third pers 
taker. De Long v. Massachusetts Fire & Marine Ins. Co. (N : 
—‘Theft’”” and “robbery” in automobile theft policy, must be given commonly accepted 
meaning as understood by person of ordinary understanding. Agent exchanging 
owner’s automobile which agent was authorized to sell for worthless check held not 
“sale’’ but “‘theft’’, and insurer was liable under automobile theft policy. Nugent et al. 
v. Union Automobile Ins, Co. (Ore.) ; : 
Loss through forcible opening of safe, evidenced by visible marks upon doors to in- 
terior locked compartments, held within policy covering loss through “forcible open- 
ing evidenced by visible marks upon exterior” of safe. Blacknall v. Maryland Casualty 
Co. (Tex.) pene ari resin aha ; 1406 

425—In action on robbery policy, facts held to show when robbery occurred theater was 
actually “open for transaction of business.’? Phrase in policy insuring theater owners 
against robbery while actually “open for transaction of business” does not mean only 
while open for exhibition. of pictures. Manager and assistant manager who kept 
theater receipts in their office safe overnight and banked them next day held to have 
money in their “care’’ and hence were “custodians” thereof within meaning of robbery 
policy. Fox West Coast Theatres, Inc. et al. v. Union Indemnity Co. (Wash.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 434. "LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 


434—State of will of person by whose agency injury is caused determines whether injury 
was “accidental” within policy. Policy protecting landlord from liability for injuries 
“accidentally sustained” by another held not to cover injury caused by landlord’s 
deliberate and willful act. Sontag v. Galer et al. (Mass.) 
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§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE.. 

435—Casualty insurance against “loss by reason of liability imposed by law” for bodily 
injuries caused by insured’s automobile covered father’s recovery for medical expenses 
of injured minor son. Franklin v. Georgia Casualty Co. et al. (Ala.) 

435—Under proviso in automobile liability policy ‘insured shall not voluntarily assume 
liability,” insurer is liable only for immediate relief insured gave injured party, unless 
insured was liable for injury inflicted. Hospital and medical expenses necessarily in- 
curred by party injured in automobile accident held recoverable under automobile lia- 
bility policy. Northwestern Casualty & Surety Co. v. Rose. (Ark.) a sents 

435—Provision in indemnity insurance policy that insurer shall not be liable while auto- 
mobile is driven by person under 16 held binding between parties. Statute permitting 
injured persons after judgment to sue indemnity insurers imposes no liability for 
accidents not covered by policy. Where insurer is not liable to insured because auto- 
mobile was driven by person under sixteen, person injured has no claim against in- 
ee ar eae re 

435—Liability policy covered accident occurring while truck was being driven by’ insured 
owner substituting for hired driver named in policy. Antichi et al. v. New York 
Indemnity Co. (Cal.) : i Bares gh eens ‘ sha i sch 

435—Dealer’s liability policy held not to cover dealer’s automobile when used for demostrat- 
ing purposes by agent of another dealer with whom insured dealer was negotiating 
concerning automobile agency. Continental Casualty Co. v. Carver et al. (Colo.) 
-Injury for pedestrian falling because of gravel which fell from motortruck while 
crossing sidewalk held within protection of contractor’s indemnity policy, notwith- 
standing policy excluded injuries caused by motortruck. United States Fidelity & 
Guaranty Co. v. Breslin. (Ky.) son ore ; 
-—-Under liability policy issued to dealer in telephone poles, insurer held not liable 
for death of customer’s employee away from insured premises. American Forest Pro- 
ducts Co., Inc. v. Lumbermen’s Mutual Casualty Co. (N. Y.) 115 
Policy indemnifying employer against liability for injuries of empléyees employed in 
agricultural pursuits and duties incident thereto, “including occasional saw-milling’”’ 
included injuries to employee engaged in operation of sawmill. Weller et al. v. 
Grange Mutual Casualty Ins. Co. of Harrisburg. (Pa.) 1157 
-Provision in rider of motor carrier’s indemnity policy incorporating statute requiring 
carrier to carry policy covering “‘opergtions of each vehicle operated” held to prevail 
over policy provision attempting to limit coverage to particular vehicle. Hipp v. Pru- 
dential Casualty & Surety Co. of St. Louis, Mo. (S. D.) 1401 

435—Although insured lent automobile to borrower unable to drive, party injured through 
negligence of borrower’s driver while operating automobile for his own purpose but 
without borrower’s objection could not recover from insurer. Indemnity Ins. Co. v. 
Jordan. (Va.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—-Automobile, in which owner carried jug of wine with stock of provisions, was not 
“being used for transporting intoxicating liquor” within exclusion clause of liability 
insurance policy. Treolo v. Iroquois Auto Ins. Underwriters. (Ill.) : 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL, 

430—Every contract of life insurance contains implied obligation of insured that he will 
do nothing wrongfully to hasten its maturity. Endowment policy did not become pay- 
able because of civil death of insured by imprisonment for life for murder. Sullivan v. 
Prudential Ins. Co. of America. (Me.) ..... ohid a alcatel wicca ol oa 

438—Beneficiary could recover for death of insured resulting from injuries received while 
riding on running board of truck under policies covering injuries received while riding 
“in” automobile. Reynolds v. Life & Casualty Ins. Co. of Tennessee. (S. C.) , 55i 

§ 440. TIME OF DEATH. 

440—No presumption of death at specified time prior to expiration of seven years’ absence 
Yaar tidings arises without some proof to that effect. McCune v. United States. 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. | ; 

441-——_Insurer held entitled to cancellation of endowment insurance agreement where insured’s 
death occurred while engaged in employment without coverage of policy. United Security 
Life Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va.) ........ 


§ 443. DEATH IN VIOLATION OF LAW. . ee 7 
443—Under rule that violation of law increasing risk will avoid life policy, there must be 
overt act to constitute law violation; mere intent to violate being insufficient. Ben Hur 
Life Ass’n. v. Cox. (Ind.) ... ’ : avs d 
443—Insured’s violating ordinance when accident resulting in death occurred would no 
alone defeat recovery under policies excluding liability for losses sustained while violat- 
ing law. Reynolds v. Life & Casualty Ins. Co. of Tennessee. (Ss 
§ 447. PROXIMATE CAUSE OF DEATH. . aed : : 
447—There must be proximate causative connection between law _violation and ‘ insured’s 
death to avoid life policy. Policy provision respecting nonliability, if insured was vio- 
lating law, held not to change rights and liabilities of parties. Ben Hur Life Ass’n. v. 
Cox. (Ind.) ; 492 
447—To defeat recove ! inj 
from unlawful act, direct causative connection between such act and death or injury 
must be shown. Reynolds v. Life & Casualty Ins. Co. of Tennessee. Ge &) or) | 
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(E) ACCIDENT AND HEALTH INSURANCE. 


§ 452. RISKS OF TRAVEL, RAILROAD AND OTHER CONVEYANCES. 

452—Insurer held liable under accident policy provision regarding travel as passenger, for 
injuries sustained by insured when thrown from platform of train adjacent highway 
and struck by automobile. Commercial Casualty Ins. Co. v. McCulley. (Ark.) ........ 

452—Automobile truck held ‘‘automobile’’ within policy covering injury to insured by acci- 
dent to motor-driven ‘‘automobile.’’ Passenger’s death from fatal injuries incurred, 
when automobile skidded, throwing passenger to pavement, held within policy covering 
injury by “‘accident to automobile.’ That truck tires were burned black from skidding 
held ‘external or visible evidence on vehicle of accident’? within automobile accident 
policy provision. Insured’s employer's truck held within policy covering death by 
accident to any private automobile in which insured is riding. Life & Casualty Ins. 
Co. of Tennessee v. Roland. (Ga.) Seek 2 te loge 5 Gates. Sta Se 

452—Where insured died of apoplexy while adjusting deranged gear-shift assembly of auto- 
mobile, recovery under policy covering injuries caused by wrecking of automobile or 
by insured being thrown out of automobile held not justified. National Casualty Co. v. 
Bogart. (Qhio.) . 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—“‘Occupational duties” in clause exempting accident insurer from liability for death or 
loss while performing “occupational duties” refers to insured’s ordinary and usual occu- 
pation, not to duties incident to unusual and temporary employment. Rancher killed 
while temporarily employed in construction of shed for neighbor held not killed while 
performing ‘occupational duties” within exception of accident policy. Federal Life Ins. 
a a” te eee 

§ 454. BODILY INFIRMITIES OR DISEASE. : 

454—That skin disease appeared on sexual organ oi insured held not to exempt insurer from 
liability under clause providing that disease of organs not common to both sexes was not 
covered by policy where disease could be contracted by either sex, on any part of body. 
Mutual Ben. Health & Accident Ass’n. v. Blaylock. (Miss.) .............. ....1373 

454—Disability due to fibroid tumor of womb held not within health policy exception relative 
to disability caused by “disease of organs of body not common to both sexes.” 
Business Men’s Assur. Ass’n, v. Read. (Tex.) . 876 
455. EXTERNAL. VIOLENT AND ACCIDENPAL MEANS OF INJURY. 

55—Where insured was accidentally cut while attempting to separate another person and 
and insu ed’s companion, injury was sustained by “accidental means’’ within policy. 
Travelers’ Protective Ass’n. of America v. Stephens. (Ark.) 1093 

455—Death from stroke induced by artificial heat held not within policy covering fatal ‘‘ac- 
cidental injuries due to violent. external, and involuntary causes.”’ Ridgeley Protective 
Ass’n. v. Smith. (Ohio.) : Ss asa ; 

§ 457. POISON OR CONTACT WITH POISONOUS SUBSTANCES. 

457—Death*from poison taken by insured in belief it was intoxicant was result of ‘‘exter- 
nal, violent, and accidental means” 
Hatcher. (Ky.) 

§ 464. INTENTIONAL INJURIES. ‘ 

464—Intentional injury clauses inserted in health and accident policies are reasonable and 
binding upon parties to contract. Intentional injury clause of accident policy is not 
defense against insured accidentally injured by person intending to injure third person. 
Intentional injury clause of accident policy cannot be invoked where person causing 
injury is so insane or drunk as to be incapable of forming rational intent. Monroe v. 
First National Life Ins. Co. (La.) 5 

464—Accident policy, excepting liability for injury intentionally produced by any person, 
precluded recovery for insured’s death as result of intentional shooting by unknown 
person. Price v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (Wis.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Accidental injury aggravating disease and hastening death is direct and exclusive 
cause of death at that time, as regards liability on accident policy. In action on acci- 
dent policy, accidental injury aggravating disease and hastening death is direct cause 
of death whether disease was acute or chronic. Clauses in accident policy basing lia- 
bility on insured’s death 120 days after external bodily injury held to mean that acci- 
dent should be proximate cause of death, not exclusive of other conditions. Benefit 
Ass’n. of Ry. Employees v. Armbruster. (Ala.) i 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 473. VALUE OF SUBJECT MATTER. 

§ 474. —— IN GENERAL. 

474—In “open policy” value of property insured is not definitely agreed upon in advance, 
but measure, such as market value, is laid down. Under open cargo policy, if mutual 
mistake as to value is afterwards made in adjusting and paying loss, neither party 
is foreclosed from complaining of mistake. St. Paul Fire & Marine Ins. Co. v. Pure 


Oil Co. (U. S.) 

§ 475. VALUED POLICY. 

475—In “valued policy,” value of subject-matter is agreed upon beforehand at specified 
sum. Under valued policy, dispute as to value of subject-matter is foreclosed for 
all time, except in case of fraud or wager. Certificate of insurance issued under 
open blanket policy and fixing total and unit value of particular cargo held “valued”. 
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Mere insertion of amount of insurance does not render insurance “valued”. Insertion, 
in insurance contract, of valuation clause, setting forth both value of entire cargo and 
each barrel, renders insurance “valued”. There being no claim of fraud, insurer 
held not entitled to recover any part of payments, made to insured, on ground of 
innocent over-valuation of oil in valued cargo insurance contract. St. Paul Fire & 
Marine Ins. Co. v. Pure Oil Co. (U. S.) aad oad 

§ 493. TOTAL LOSs. 

493—No “total loss’’ within fire pol! exists so long as remnant left after fire is reasonably 
adapted for use in restoring building to former condition. Whether remnant of in- 
sured building left after fire is reasonably suited for use in rebuilding depends upon 
whether reasonably prudent owner, uninsured, would, in restoring building to original 
condition, utilize remnant. Forrester v. New York Underwriters’ Ins. Co. (Tex.) ....1352 

§ 494. PARTIAL LOSS IN GENERAL, 

494—In suit on fixed value fire policy, proper method of ascertaining damages to partially 
destroyed house held fixed value less value of salvage, and not proportionate value of 
house destroyed in relation to whole. Bruner et al. v. Automobile Ins. Co. of Hartford, 
Conn. *(S. C.) : 344 


§ 498. VALUE OF PROPERTY DESTROYED. 
§ 499. —— IN GENERAL. 
499—Fire insurers which did not inspect buildings nor place fair value thereon as required 
by statute were liable for face of policies. Riddick et al. v. Yorkshire Ins. Co. et 
al. (Tenn.) oe : aM . .1348 
499—Burlap dealer suing on fire policies could recover, if anything, merely replacement cost 
of damaged stock, which he as large purchaser, 
National Ins. Co. et al. (U. S.) gids aes Sees . 599 
§ 500. VALUED POLICIES. 
500—Fact that act repealed previou valued policy acti is no evidence of legislative intent 
that repealing act should not be considered valued policy act. Provision that fire in- 
surers shall not be liable beyond ‘“‘actual value’’ at time of loss held to mean fair 
value ascertained by inspection required in valued policy act. Proviso that fire insurer 
shall be liable for ‘‘value’’ shown by policy or application, in absence of agreement as 
to reasonable value, held to impose liability for amount of insurance not value at time 
of loss. Riddick et al. v. Yorkshire Ins, Co. et al. (Tenn.) ; 1348 


§ 503. AMOUNT OF INTEREST OF INSURED. 
503—Policy issued to protect only interest of materialman covered reasonable value of 


material and labor expended on job. American Equitable Assurance Co. v. Powderly 
Coal & Lumber Co. (Ala.) erekes 


§ 504. EFFECT OF OTHER INSURANCE. 

504—Provision for apportionment of loss held inapplicable where insurance agent issuing 
policy informed materialman that fact that owner’s widow and administratrix also 
carried insurance would not affect materialman’s insurance. American Equitable Assur- 
ance Co. v. Powderly Coal & Lumber Co. (Ala.) SEP ie : 

504—Taking out by mortgagor of additional fire insurance to protect his interest in prop- 
erty without mortgagee’s knowledge held not to reduce proportionate amount of prior 
insurance of mortgagee or trustee under New York standard mortgage clause. ‘Taylor 
et al. v. Home Ins. Co. (N. C.) 


507. LOSS OF RENT AND PROFITS. 

—In determining insurers’ liability for loss from suspension of business caused by fire, 
under use and occupancy policies so providing, due consideration must be given to 
experience of business before fire and probable experience thereafter. In action on 
policies covering loss from suspension of business caused by fire, though trier of facts 
may consider accounting methods insured used before loss, no particular system of 
accounting is controlling in determining insurer’s liability. In action on policies covering 
loss from suspension of business caused by fire, based on loss of opportunity to earn 
fixed charges, club dues paid by insured for its officers held properly included in 
computing insurer’s liability. Under policies covering loss from suspension of business 
caused by fire, insurers were not liable, in absence of policy provision, for expenses 
insured incurred in making proofs of loss. Insured, sawmill operator, could recover, 
on policies covering loss from suspension of business caused by fire, fixed expenses of 
New York office, if maintained for some time prior to fire, for period fire prevented 
office from performing its functions. Insured could not recover on policies covering 
loss from suspension of business caused by fire for loss of opportunity to earn fixed 
charges during suspension, save in so far as insured would have earned some portion 
thereof by operation of its business. Puget Sound Lumber Co. v. Mechanics’ & 
Traders’ Ins. Co. (Wash.) autnaieers . , 350 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 

514—Automobile liability policy indemnifying against all legal liability arising from bodily 
injuries held to cover medical expenses and loss of services sustained by husband 
from injuries to wife. Antichi et al. v. New York Indemnity Co. (Cal.) 1392 

514—Liability insurer held not liable for amount over policy limit which insured had to 
pay, because insurer rejected opportunity to settle suit against insured for less than 
policy limit. Liability insurer who acts in bad faith in refusing to settle suit against 
insured becomes liable in excess of policy limit, Georgia Casualty Co. v. Mann. 
(Ky.) 


514—-Policy providing indemnity against loss from claims for injuries caused by permanent 


1469 


615 


§ 


07 





The Insurance Law Journal, Vol. 79 


wave machines held policy of insurance and not of indemnity. Hoffman v. Profes- 
sional Underwriters et al. (Mich.) 

514—-One ‘unable to pay judgments for damages caused by his negligent operation of 
insured automobile held not entitled to recover on policy. Barsuk v. Independence 
Indemnity Co. (N. 

514—Insured may recover on indemnity policy before payi 
builders’ Hauling Co. v. Constitution Indemnity Co. (S 

§ 514%. DEFENSE OF ACTIONS. 

5141%4—Provision of automobile liability policy that insured would help prosecute appeals 
did not require insured to furnish bond to stay judgment against insured pending 
insurer’s appeal or subject him to claim for subrogation by surety on insolvent in- 
surer’s appeal bond. Holmes v. Hughes et al. (Cal.) 

514%4—If insured fails to co-operate as required by policy, insurer may disclaim liability, 
in which event insured’s judgment creditor could not recover against insurer, except 
in case of compulsory motor vehicle insurance. Where automobile insurer learned that 
insured would be difficult to locate, it was bound to do only what reasonably prudent 
person would do to keep in contact with insured who was obligated to co-operate with 
insurer in defending action. If insured fails to co-operate without collusion on part 
of automobile insurer, latter may disclaim liability, even though insurer desires and 
seeks opportunity to disclaim. Goldberg v. Preferred Acc. Ins. Co. of New York. 
(Mass. ) 

514%4—Under liability policy whereby assurer, in independent and unconditional promise, 
agrees to defend suits, even if groundless, assured could recover expenses incurred in 
successfully defending damage suits which assurer refused to defend. Assurer’s liability 
for expenses incurred by assured in defending damage suits depends on terms of lia- 
bility policy. Union Indemnity Co. v. Mostov. (Ohio.) . 

514%4—Insured’s willfully false statement, when sued to indemnity insured’s counsel, that 
another was driving car at time of accident constituted breach of co-operation clause 
of policy, precluding. injured party from maintaining action against insurer. Co- 
operation required of insured under automobile indemnity policy implies good faith. 
Insured’s misrepresentation concerning material matter and substantially affecting insur- 
er’s rights constitutes breach of indemnity policy requirin Al- 
legretto v. Oregon Automobile Ins. Co. (Ore.) —y Fhbeventors voc oee 

(D) LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—In absence of fraud or misrepresentation, provision of policy limiting insurer’s liability 
to return of premiums under certain circumstances held binding. Champion v. Life & 
Casualty Ins. Co. of Tennessee. (Ala.) 

515—Life policy held to cover death of crim 
car, with additional payment for accidental death. Ben Hur Life Ass’n, v. Cox. (Ind.) 

515—Where death of insured was caused by inhalation of carbon monoxide gas, exception in 
double indemnity provision in life policy of death resulting directly or indirectly from 
“poisons” held not applicable. Kingsley v. American Central Life Ins. Co. (Mich.).. 

515—-Where death ensues as unusual, unexpected, or unforeseen result of intentional act, 
it occurs by “accidental means” within double indemnity clause of life policy, not- 
withstanding absence of proof of mishap, mischance, slip, or*any occurrence out of 
ordinary. Konschal v. Equitable Life Assur. Soc. of the United States. (Minn.) 

515—Under provisions of life policy beneficiary held entitled to face of policy plus standard 
guaranty fund, even though insured died after end of premium paying period. Beckett 
v. Jefferson Standard Life Ins. Co. (S. C. 

515—Insured sustaining hernia after lifting heavy wheel, which he dropped, held as matter 
of law not injured through “‘external, violent and accidental means” within double 
indemnity provision. Seipel v. Equitable Life Ins. Co. of Iowa. (U. S.) 

515—Accidental death from sunstroke, accompanied by flushed sunburned face, held not 
evidenced bv ‘“‘contusion” or ‘‘wound’’ within double indemnity clause of life policy. 
Paist v. Etna Life Ins. Co. (U. S.) 
It cannot he assumed, absent contract clearly to contrary, that parties to policy meant 
to have double indemnity provision apply only if insured should be in perfect health 
at time of accident. Double indemnity should not be denied on ground that disease 
or predisposing cause of death existed prior to accident unless such was one “proxi- 
mate cause” instead of “remote cause’? of death. Insured’s aneurysm, if existing at 
time of accident, would not, if dormant, bar recovery for double indemnity under 
life policy. Equitable Life Assurance Society of United States v. Gratiot. (Wyo.) 1313 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—“Total disability,” within disability clause of life insurance policy, is relative term, 
depending upon insured’s occupation and capabilities and circumstances of particular 
case. New York Life Ins. Co. v. Torrance. (Ala.) 

516—Provision in life policies that total disability existing continuously for not less than 
three months shall be presumed to be permanent held conclusive, not rebuttable pre- 
sumption when read with other provisions. Dietlin v. Missouri State Life Ins. Co. 


PAR; Gare os SRN oo Aes wes eT ait 

516—Benefits for total permanent disability, payable during continuance of disability, are 
payable from the inception of such disability. Under provision that, after continuation 
for as much as 90 days of total disability not permanent in character, such disability 
shall “during its further continuance” be presumed permanent, permanent disability 
benefits are payable only for period beginning at end of 90-day period. As regards dis- 
ability clause of life policy, mere 3-month period of “total disability” would not imply 
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“permanent disability.” Insured, fully cured of erysipelas in 5 months, could recover 
only under clause of policy providing for payment after total disability continued 90 
days. Mutual Life Ins. Co. of New York v. Wheatley. (Ky.) Bx alca te ee 
516—Insured, totally disabled for 21 months, held not “totally and permanently disabled” 
~— i policy provision for disability benefits. Lewis v. Metropolitan Life Ins. 
0. (La.) 
516—In action by employee on group insurance policy for permanent disability, judgment 
for defendant was affirmed. Paul v. Missouri State Life Ins. Co. (Mo.) sae 
516—Word “permanently” in policies insuring against disability, held not used in extreme 
sense of absolute perpetuity, but relatively in contradistinction from “temporary” or 
“transient.’”” Added special or individual provisions of insurance policies respecting 
permanent disability prevail over and modify conflicting general provisions. Any dis- 
ability, wholly preventing insured from performing any work for compensation for 90 
days continuously held “total and permanent disability.’”” Payment of salary to insured 
as hotel manager for period of total disability, during which he received payments from 
insurer did not bar action for payments due during subsequent period of disability. 
Losnecki v. Mutual Life Ins. Co. of New York. (Pa.) ; : 
516—Proof of total temporary disability did not entitle insured to recover under life policy 
containing provision for total permanent disability. Grenon v. Metropolitan Life Ins. 
Ge. GR. 1) 547 
516--Insured is 
trained and on which he depends for living. Hickman v. A&tna Life Ins. Co. of Hart- 
ford, Conn. (S. C.) vatteg te ee 
516—Insured is “totally disabled” trained, 
upon which he depends for living. Du Rant v. A®tna Life Ins. Co. (S. C.) 1013 
516—Generally, insured under life policy containing disability clause must, to minimize 
disability, submit to treatment to which reasonably prudent man would ordinarily sub- 
mit. Failure of insured, under life policy containing disability clause to submit to 
reasonable and proper treatment, held to preclude insured from recovering indemnity 
for total disability subsequent to time when condition could have been substantially 
improved by treatment recommended but not obtained. Cody v. John Hancock Mutual 
Life Ins. Co. 4 J! 
516—Insured struck by airplane p 
“engaging in aviation or aeronautics” within exemption provision of policy. Blonski 
Vv, pemeee Tate Ge CWRU se ccn sec ces Sa ; te win tace 
516—Under disability clause, insured held not, after furnishing proof of total permanent 
disability, entitled to benefits for disability period preceding furnishing of proofs. Orr 
v. Mutual Life Ins. Co. (U. S.) Leeda tea Bigs 6 sat 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—“Total disability” within accident policy does not mean inability to do anything. That 
insured undertook, after injury, to do some work did not estop him to recover for 
total and continuous disability under accident policy. Mutual Ben. Health & Accident os 
require disability rendering insured unable to perform substantial and material acts of 
his occupation in ysual way. Travelers’ Protective Ass’n. of America v. Stephens. (Ark.)1093 

524—“‘Total disability’’ within policy exists when one is wholly disabled from pursuing 
usual and customary duties of his employment. New York Life Ins. Co. v. Tarbutton. 

is not necessarily incapacity to 

perform any duty incident to usual employment or business. In determining meaning 
and effect of phrase “total loss of time” within health policy, same rules of construction 
apply as those applicable to determine meaning and effect of phrase “total disability’. 
Disease which causes “total loss of time’; there being no “total disability” without 
consequent “total loss of time.” Mutual Ben. Health & Accident Ass’n. v. Mathis. 
(Miss.) cage tex aie £5 

524—Insurer held not liable for disability benefits under life policy for period prior to re- 
ceipt of proofs, where policy provided for payment beginning at date of receipt of 
proofs. Corbett v. Phoenix Mutual Life Ins. Co. (N. Y.) ; Sa 1274 

524—Insured held entitled to sick benefit whether disability was caused by flu or by com- 
plications of flu and progressive muscular atrophy. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) 

524—In action on certificate in mutual aid association, instruction defining “totally disability” 
held error. Winters Mut. Aid Ass’n, Circle No. 2 v. Reddin. (Tex) 1023 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Policy covering disabilities resulting from dismemberment and loss of sight held not 
to cover disability resulting from accidental spinal injury. American Employers’ Ins. 
Co. v. Head. (Ky.) ede wee ee 

ACCIDENT. , oh g , 

e ai Pee insured’s death was accidental, within double indemnity pro- 
vision, causal connection held not to exist between insured’s hostile demonstrations, 
which ceased before assaulted party left house and informed officers thereof, and killing 
by officers intending to investigate matters. That officers made honest mistake as to 
necessity of slaying insured held_not to show insured’s death was not accidental. 
California State Life Ins. Co. v. Fuqua et al. (Ariz.) f ; tas 

529—Insurer held not liable under life policy, providing double indemnity for incidental 
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death, , excepting death resulting from “participation in aeronautic or submarine opera- 
tions,” where insured was killed while passenger in aeroplane. First Nat. Bank of 
Steates v. Phoenix Mut. Life Ins. Co. (U. 

529—Evidence that insured suffered death by discharge of pistol during scuffle incident 
to indecent assault upon female as matter of law required finding that insured was 
“engaged in violation of law involving moral turpitude’ within double indemnity clause 
exception. As respects exception in double indemnity clause of life policy, crime 
involves ‘‘moral turpitude” if it involves any act of baseness, vileness, or depravity 
when judged in light of social duties. Accidental shooting of insured during his 
indecent assault upon female, who had picked up pistol, held result of assault, as 
regards exception in double indemnity clause. Hutto v. Atlantic Life Ins. Co. (U.S.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF, POLICY. 

530—Allowing insured who had operation on each foot twice the amount specified in 
schedule for operation on “bones of foot’? held erroneous where policy limited payment 
of surgical indemnities to largest amount specified in schedule for any one operation. 
Dietlin v. Missouri State Life Ins. Co. (Cal.) q ; 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Insured’s mistake in first notifying wrong insurance company of loss was not fatal 
to his rights under fire policy containing covenant against other insurance. Home 
Ins. Co. of New York v. Stroud et al. (Ky.) 

§ 535. NECESSITY OF NOTICE. 

535—Provision in automobile liability policy requiring notice of accident to insurer must be 
reasonably construed. Burroughs Adding Machine Co. v. General Accident Fire & Life 
Assur. Corporation. (Mich.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—To justify recovery under insurance policy, insured must comply with stipulations re- 
quiring proofs of loss. Standard Accident Ins. Co. v. Cherry. (Ohio.) 

536—Where total loss occurs, fire policy becomes liquidated demand and proof of loss is 
unnecessary. Security Ins. Co. v. Vines. (Tex.) 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Proof of loss under insurance policy must be made by person entitled to payment, 
who, in case of policy payable to assured’s estate, is administrator. Proof of loss, 
made by any one before appointment of administrator of insured’s estate and affirmed 
by administrator after appointment, is sufficient. Maskas v. North American Acc. 
Ins. Co. (Mass.) 

537—Administratrix could rely upon filing of proofs of insured’s death in her individual 


capacity as claimant, where policy was silent as to who should file proofs. Kane v. 
Metropolitan Life Ins. Co. x 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In _ general. 
539(1)—Insured, who became disabled from chronic infectious sinusitus and arthritis, could 
not sub. t proof of permanent total disability until six months expired, where policy 
provided that total disability would be accepted as permanent after continuaitce for 
six months. Corbett v. Phoen'x Mutual Life Ins. Co. (N. Y.) 
539(1)—By-laws requiring proof of loss under sickness policy within 90 days held void under 
statute. Southern Travelers’ Ass’n. v. Masterson. (Tex.) 
539(1)—Oral and written notices given by assured held within reasonable time, 
quired by atitomobil: liability policy. Independence Indemnity Co. v. Sanderson. 
CU. &.) 3 scans 
(3). ‘Immediate’ notice. 
539(3)—Word ‘“‘immediate’’ as used in policy requiring immediate notice of loss, implies 
nothing less than due diligence to act with reasonable promptness under circumstances. 
Insured delaying month and half before giving insurer written notice of loss, breached 
theft policy requiring immediate notice. Friedman v. Orient Ins. Co. (Mass.) 
(5). Effect of failure or delay. 
539(5)—Failure to give notice of injury within 20 days after accident did not, as matter 
of law. preclude beneficiary from recovering for insured’s death, where notice, was given 
thereaficr, and policy permitted notice as soon as reasonably possible. Inter-Ocean 
Casualty Co. v. Wilkins. (Ind.) 
539(5)—Unless policy provides for forfeiture for failure to make proof of loss within 60 
days, failure to make proof of loss within such time is not available as defense if proof 
is furnished within reasonable time after fire. Provision that fire policy should be void 
in event of insured’s violation of agreement held not to refer to agreement to furnish 
a. of loss. Yorkshire Ins. Co. v. Kirtley. (Ky.) 
539(5)—Failure of insured, under automobile liability policy to promptly notify ‘insurer of 
automobile accident by employee of “agency manager” held not to defeat insurer’s 
liability to insured for attorney’s fees and expenses incurred in defending groundless 


suit. Burroughs —— Machine Co. v. General Accident Fire & Life Assur. Cor- 
poration. (Mich.) 


(6). Excuses for failure < or delay. 
539(6)—Despite decree that absentee insured is presumed to be dead, insurer, may plead 


and prove beneficiary’s failure to make due proof of death. Apfelbaum et al. v. Pru- 
dential Ins. Co. of America. (N. J.) 


§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
(2). Description and value of property destroyed and amount of loss . 
542(2)—In describing merchandise damaged by fire, expression “burned out of sight,” means 
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that merchandise has been burned to an ash or into such small particles that it might 


be washed =“ by water or swept into debris. Hyland v. Millers National Ins. Co. 
et al. (U. card 


) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. , 

543—Affidavit that insured was killed by railroad train, with which automobile wherein 
he was riding collided, held not proof of loss required by accident policy. Maskas 
v. North American Acc. Ins. Co. (Mass.) é oe ee 

543—-Accident insurance policy providing for weekly indemnity held to require but one set 
of proofs of loss and not weekly proofs. In suit upon accident insurance policy for 
second period of disability caused from same accident for which insured had furnished 
proofs of loss for first period, demand by letter for payment held sufficient proof of 
extent of loss. Standard Accident Ins. Co. v. Cherry. (Ohio.) ... 
—Insured not required by insurer to furnish written proof of continu 
nent disability held not obliged to do more than bring qction on policy and prove con- 
tinuance of disability. Glauser v. Philadelphia Life Ins. Co. (Pa.) ; 

543—Preliminary proof of loss shortly after accident, then supposed to be inconsequential, 
held not proof of loss as to serious injury subsequently developing under accident 
policy. Inter-Ocean Casualty Co. v. Johnston. (Tex.) ‘ , 
546. CERTIFICATE OF MAGISTRATE OR OTHER OFFICER. 
Insurer’s failure to repeat autopsy before interment did not preclude it setting up 
defence refusal to consent to autopsy. Maryland Casualty Co. v. Harris. (U. S.) 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. : 

547—Testimony of deceased insured’s physician respecting insured’s ‘physical and mental 
condition, including suicidal tendencies, held incompetent, since in violation of statute. 
Scheiner v. Metropolitan Life Ins. Co. (N. Y.) 

§ 548. EXAMINATION OF INSURED. 

548—Insured’s wrongful refusal to submit according to policy, to examination after his 
home burned, did not render policy void, but merely postponed right to sue. In 
action on fire policy, evidence held to show insurer’s demand for insured who was 
in jail to appear within 45 minutes for examination as unreasonable. Knight et al. 
v. Firemen’s Ins. Co. of Newark, N. J. (Mo.) ....... 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Where insured at first believed he was only partially disabled, his presenting claim for 
partial disability shortly after injury in attempt to comply with policy did not prevent 
his recovery, of total disabillity under subsequent claim. Travelers Protective Ass'n. of 
America v. Stephens. (Ark.) ; , *e-8 ; 

550—Hospital records describing deceased’s condition sent to another insurance company 
as part of proofs of claims against it held competent as admission in action on 
accident policy. Hospital records or doctor’s statements, submitted as part of proofs 
of death to insurer, are admissible as admissions under general law of evidence, not 


under any peculiar rule of insurance. Party’s admissions of any facts material to 


ag are always competent evidence against him. Scheiner v. Metropolitan Life Ins. 
‘0. ) 


552. 


—Where statement of date of disability under life policy is shown to be erroneous, cor- 
rect date should prevail. Smith v. Prudential Ins. Co. of America. (Kan.) 
552—Insured’s overvaluing fire loss due to mere mistake or error of judgment will not 
defeat recovery. Hyland v. Millers National Ins. Co. et al. (U. S.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—False statement in application for insurance policy or proof of loss must have been 
intentionally made for purpose of deceiving or defrauding insurer to invalidate policy. 
Home Ins. Co. of New York v. Stroud et al. (Ky.) aati cit 
553(1)—That insured, knowing that evidence of incendiarism was known to all parties, 
falsely stated in proof of loss that origin of fire was unknown to him, would not alone 
preclude recovery. Where insured knowingly and willfully falsely states material fact 


in proof of loss or testimony regarding value of property insured, or fire damage thereto, 
intention to deceive insurer is necessarily implied. Hyland v. Millers National Ins. 
Co. et al. (U. S.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Insurer’s conduct tending to create belief in claimant’s mind that notice or proofs 
of loss will be unnecessary operates as waiver of policy provision requiring such notices 
or proofs. Savage et al, v. Norwich Union Fire Ins. Society Ltd. (Cal.) , 
558(1)—lInsurer’s delay of about 22 days before replying to insured’s letter regarding loss 
held not to preclude insurer from defending on ground that insured failed to give 
immediate notice of loss. Friedman v. Orient Ins. Co. (Mass.) 
(4). Failure to furnish blanks. i 
558(4)—Insurer sending blank forms for proofs of loss to attorney, employed by petitioner 
for administration of insured’s estate to give notice of loss, on receipt of such notice, 
complied with policy requirement that insurer furnish claimant such forms on receipt 
of notice. As respects issue of waiver of proof of loss by failure to furnish blanks, 
administrator of insured’s estate cannot disavow notice of loss, given by attorney 
employed by him for such purpose before his appointment, but must rely thereon to 
recover on policy. Maskas v. North American Acc. Ins. Co. (Mass.) 
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558(4)—Accident insurer’s refusal to furnish blanks for proof of loss is not waiver of 
proof, where policy provides for filing written proof of loss by insured if blanks are 
not furnished. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability 
Home Ins. Co. (N. C 
559(1)—Fire insurer, which denied liability, waived proofs of loss. Sasser v. Pilot Fire 
im, eo: £8)... 
559(1)—While accident insurer’s denial of liability within time for filing proof of los 
would constitute waiver, mere refusal to pay, particularly if made after expiration of 
time to file proof does not constitute waiver of proof of loss. Inter-Ocean Casualty 
. Co. v. Johnston. (Tex.) 
(2). Life and accident insurance. 
559(2)—Insurer by denying validity of policy and all liability thereunder waived neces- 
ay, a filing proof of insured’s death. Globe Life Ins. Co. of Illinois v. Miller. 
nd. 
559(2)—-Insurer’s determination to decline liability on industrial life policies because of. 
alleged fraudulent substituton of healthy applicant for insured, then sick, rendered 
failure to furnish certificates of loss before suit immaterial. Edwards v. Washington 
Fidelity Nat. Ins. Co. (La.) 
§ 560. ——- FAILURE TO OBJECT’ OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Insurer held not estopped to deny liability because of delay in furnishing proofs 
of loss by failure to state objections to timely affidavit, where administrator of insured’s 
estate took no action in reliance on insurer’s silence. Maskas v. North American 
Acc, Ins. Co. (Mass.) ; 
560(1)—Insurer receiving and retaining informal proof of loss, without objecting or demand- 
ing further or more definite proof, waives objections thereto. Barstow v. Federal Life 
Ins Co. (Mich.) 
(3). Specifying ground of objection as waiver of other grounds. 
560(3)—Policy provisions that proof of death be made on insurer’s blanks held waived by 
insurer’s letter offering to settle on evidence of insured’s correct age, proof having 
been otherwise submitted. Evans v. Orleans Industrial Life, Health, Accident & Burial 
Dee. cee: Ge, Bee. SR nn ok oh ccc . 
560(3)—Insurer’s letter to insured denying liability on another ground, held not to pre- 
clude insurer from defending on ground insured failed to give timely notice of loss. 
Friedman v. Orient Ins. Co. (Mass.) er 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer’s going out to determine fire loss and adjuster’s statements insured need do 
nothing more, held waiver of preliminary proof of 
v. Norwich Union Ins. Society Ltd. (Cal.) 


XV. Adjustment of Loss. 


§ 571. APPOINTMENT OF UMPIRE. 

571—-Statute authorizing court to appoint umpire to act with insurance appraisers held 
applicable only when appraisers have neglected for ten days after appointment to select 
umpire. Insurer’s failure to appoint appraiser held not to warrant court’s appointing 
umpire to act solely with appraiser appointed by insured. Where insurer had not 
selected appraiser, nor consented to appraisement, finding by insured’s appraiser and 
umpire held not binding on insurer. Stipulation in policy in language of statute author- 
izing court to appoint umpire to act with appraisers would confer no greater author- 
ity than statute. National Fire Ins. Co. v. Shuman. (Ga.) 

571—Municipal court of Atlanta is court of record which can appoint umpire to act with 
appraisers pursuant to appraisal agreement in fire policy. Ozburn v. National Union 
Fire Ins. Co. (Ga.) 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Fire loss appraisers without accurate knowledge of essential facts must give parties in 
interest opportunity to produce available evidence thereof. St. Paul Fire & Marine Ins. 
Co. v. Tire Clearing House, Inc. (U. S.) .. 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 

574(1)—Award signed by umpire, alone, but showing umpire and one appraiser agreed, 
held “award in writing of any two” within appraisal agreement in fire policy. Ozburn 
v. National Union Fire Ins. Co. (Ga.) 

574(1)—Circumstances under which award of arbitrators under insurance policy will be set 
aside upon ground of mistake, stated. Igoe Bros. v. National Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa., et al. (N. J.) 

574(1)—Noncompliance of fire loss appraisers’ award with appraisal agreement may con- 
stitute ground for setting it aside. St. Paul Fire & Marine Ins. Co. v. Tire Clearing 
House, Inc. (U. S.) 

574(1)—Every reasonable intentment will be indulged in support of arbitrations. Award 
fixing sound value of building and amount of loss under appraisal clause of standard 
fire policy held not void for uncertainty where it gave basis of mathematical calculation 
for loss payable. Award of arbitrators under fire policy held not void for failure to 
decide extent of assured’s interest where finding was responsive to submission. Mutual 
Implement Co. v. Merchants’ & Business Men’s Mutual Fire Ins. Co. (W. Va.) 
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(3). Partiality or other misconduct of arbitrators or appraisers. 

574(3)—Fire loss appraisers’ fraud, misconduct, carelessness or partiality, resulting in award 
grossly below actual loss sustained, generally justifies -_. aside of award. St. Paul 
Fire & Marine Ins. Co. v. Tire Clearing House, Inc. (U. 

Actions to set aside award. 

574(7)—Award by appraiser and umpire under policy held not common-law award or 
statutory award, but contractual method of ascertaining loss, preventing judgment 
thereon without suit upon policy. National Fire Ins. Co. v. Shuman. (Ga.) . 

574(7)—Mere showing that arbitrators came to conclusion of fact erroneously. ‘does not 
warrant setting aside award under insurance policy upon ground of mistake. In in- 
sured’s suit to reform arbitration award under use and occupancy insurance policies, 
evidence held not to establish mistake of arbitrators, sufficient as basis for reforming 
— Igoe Bros., Inc. v. National Ben Franklin Fire Ins. Co. of Pittsburgh, Pa., 
et a (N. J. 

574(7)—Evidence held to justify court in setting aside fire loss appraisers’ award as made 
up in disregard of some important facts and in ignorance of others. St. Paul Fire & 
Marine Ins. Co. v. Tire Clearing House, Inc. (U. S.) 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(3). As to defects and objections. 
576(3)—Failure of appraisers’ award of damage to value property destroyed held waived 


by insurer where case was litigated without “ on this ground. Ozburn v. 
National Union Fire Ins. Co. (Ga.) a 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Where answer pleaded settlement, and set out release and settlement check, pur- 
portedly signed by plaintiff, exclusion of chcek and release because insufficiently identi- 
fied held reversible error, where plaintiff filed no affidavit before trial denying their 
genuineness. Springfield Life Ins. Co. v. King. (Ark.) 

579—Intentional causing of loss of benefits under contract is not actionable, absent ‘actual 
ill will or purpose to harm or lack of legal justification. Defendant acting in exercise 
of equal or superior right conflicting with right of plaintiff under his contract may 
lawfully interfere with plaintiff’s right. Client may, without attorney’s consent or 
knowledge, settle pending suit brought and prosecuted by attorney. Since client’s 
settling of suit without attorney’s knowledge was not breach of contingent fee contract, 
defendant committed no actional wrong against attorneys in inducing client to settle 
Herbits et al. v. Constitution Indemnity Co. of Philadelphia. (Mass.) 

579—In suit on double indemnity clause of accident policy, evidence held to show insurer 
was guilty of no fraud in effecting settlement for primary indemnity only. As respects 
settlement, evidence held not to establish claim of insurer’s bad faith in disputing 
liability for double indemnity. Claim of double indemnity under accident policy was 
“unliquidated,” and payment of conceded primary indemnity constituted consideration 
for settlement of whole. Long v. Aetna Life Ins. Co. of Hartford, Conn. (Mich.) ... 

579—Insurer’s liability to deny that’ property insured against fire was worth full amount of 
insurance when policies were issued does not make insured’s claim for subsequent loss 
“liquidated” so as to invalidate accord and satisfaction. That adjuster told insured that 
three-fourths value clause in fire policy was valid does not relieve insured of execution 
of releases and acceptance of money tendered for amount of loss. Insured’s alleged 
mistake in arriving at accord on assumption of validity of three-fourths value clause 
in fire policy is immaterial, where, before satisfaction, attorney had advised him that 
such clause was invalid. Insured’s alleged mistake as to validity of three-fourths value 
clause in fire policies was mistake of law and insufficient to set aside accord and satis- 
faction. Laxton v. Retail Hardware Mut. Fire Ins. Co. (Mo.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581—-All provisions ef mortgagee clause of fire policy must be read together and harmonized. 
Montalbano v. Lumbermen’s Ins. Co. of Philadelphia. (N. Y 


§ 582. a FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 


582—-Vendor of realty, under indorsement directing payment of fire loss, held entitled to 


recover amount of insurance remaining after payment of mortgage. Burman v. Califor- 
nia Ins. Co. (Minn.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES, OR ESTATE. 


(1). In general. 
583(1)—Woman who insured designated in application for life policy as beneficiary could 
not recover on issued policy in which she was not beneficiary regardless of whether 
she was engaged to insured. American National Ins. Co. v. Driver. (Tex.) . .1303 
(2). Policy payable to relative or person equitably entitled. 
Mere delivery of life policies containing facility of payment clause by claimant to 
insurer would not constitute consideration to support insurer’s promise to pay him. 
In absence of bad faith, court should not interfere with insurer’s discretion in paying 
under facility of payment clause in life policy. Longley v. Metropolitan Life Ins. 
Co. of New York. (Mo.) 
583(2)—‘Facility of payment clause,” is appointment by assured and beneficiary of per- 
sons authorized to receive payment. French v. Lanham. (U. S.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
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§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Where insurer with knowledge of adverse claim by insured’s widow and minor 
child paid proceeds of life policies to beneficiaries with no insurable interest beyond 
amounts owed them by insured, which were a small portion of amount of policies 
insurer was liable to widow and child on policies, less amount of such indebtedness. 
Sink et al. ve Waco Mut. Lite & Accident Ass’n. et al. (Tex.) pian eS 
(2). na clause making policy payable to relative or person equitably 
entitled. 
585(2)—Insurer’s payment of proceeds of policy to assured’s executor under facility of 
payment clause held not to give exeeutor ownership of fund to exclusion of bene- 
ficiary. French v. Lanham. (U. S.) 


§ 586. —— VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary of life policy authorizing insured to change beneficiary has no vested rights 
until loss occurs. Metropolitan Life Ins. Co. v. Bramlett. (Ala.) naw 

§ 586. Beneficiary on life insurance policy has vested interest therein after its delivery 
of which he cannot be deprived without his consent, absent provision therefor in policy. 
First-Columbus Nat. Bank v. D. S. Pate Lumber Co. (Miss.) eae : 534 

586—Beneficiary unconditionally designated in life policy has present or vested right to 
receive sum payable at maturity of policy. Ruckenstein v. Metropolitan Life Ins. 
Co. {H.. ¥.) ° ‘ae 


586—Generally, where 
ae ae 445 


586—Where insured had right to change beneficiary, beneficiary had no vested interest in 
life policy, Toole v, National Life Ins. Co. of the United States of America. (Wash.)1309 

§ 587. CHANGE OF BENEFICIARY. 

587—Original beneficiary of life policy can recover insurance money from beneficiary sub- 
stituted on insured’s request when insane and to whom money was paid or from in- 
surer before paying policy, or after paying it with notice of insured’s insanity. Fraud 
or undue influence in inducing insured to change beneficiary in life policy would not 
entitle first beneficiary to recover proceeds, even as against new beneficiary participating 
in fraud. Property right of insured in life policy after requesting, while insane, change 
of beneficiary remained unaffected after attempted change. Insurer who, in ignorance 
of insured’s insanity, had paid insurance to beneficiary substituted upon insured’s 
request while insane did not have burden of recovering such payment for original 
beneficiary. Metropolitan Life Ins. Co. v. Bramlett. (Ala.) eats 

587—-Where insured reserves right to change beneficiary subject to insurer’s right to insist 
on policy provisions as to manner of effecting change, change may be effected by parol 
or writing manifesting. insured?s intent. Insurer may waive failure to change bene- 
ficiary in compliance with policy. Whitman v. Whitman. (Ala.) 

587—Insured could change beneficiary under policy without consent of. beneficiary, where 
policx provided for change by written request filed at insurer’s home office. Insurer’s 
receipt and noting of record of change of beneficiary held substantial compliance with 
provision permitting change of written request filed at home office and indorsed by 
insurer, Insured could change beneficiary and’ assign policy without beneficiary’s con- 
sent, where policy provided for change by insured’s wri'ten notice to company subject 
to company’s approval. Written change of beneficiary mailed to insurer, followed by 
notation of change on policy card, held substantial compliance with provision for 
change by written notice with insurer’s approval and policy indorsement. Changes of 
beneficiaries and assignments of life policies b) insured to creditor without consent of 
beneficiary, who was insured’st wife, held valid. That bank president executed changes 
of beneficiaries and assignments of life policies to bank, as result of pressure and 
promise to lighten punishment on plea of guilty to embezzlement charge, held not to 
show “duress” invalidating transfers. Changes of beneficiaries and assignments of life 
policies made by officers to bank in partial restitution for defalcations held not void, 
where promise of aid to lessen punishment referred only to aid following plea of 
guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) ee 

587—Beneficiary has, during life of insured, under life policy providing for change of 
beneficiary, no power to prevent such change. Citizens’ Bank v. Pan-American Life 
Ins. Co. et al. (La.) 

587—Group insurance policy 
Beneficiary right’s under group policy became vested at insured employee’s death, and 
were unaffected by insurer’s granting insured’s application for change of beneficiary; 
application not being received until after insured’s death. Prevision of policy regulating 
changes of beneficiary could be waived by insurer before insured’s death but not there- 
after. Where policy specifically prescribes manner of changing beneficiary, intended 
change is legally ineffectual unless intent of policy be complied with, or waived by 
insured before insured’s death. Wife who, being beneficiary under group policy, 
requested employer temporarily to refrain from forwarding husband’s application for 
change of beneficiary, delaying insurer’s receipt thereof until after husband’s death 
— estopped from claiming insurance. Metropolitan Life Ins. Co. v. Lewis et al. 

587—Courts cannét, without beneficiary’s consent, change beneficiary in policy providing 
for such change only with beneficiary’s consent. That animosity existed between bene- 
ficiary’s officers and insured even before he severed connections with beneficiary did not 
entitle insured to change beneficiary after severing connections. First-Columbus Nat. 
Bank v. D. S. Pate Lumber Co. (Miss.) 
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587—Generally, there must be adherence to mode prescribed by policy to effect change of 
beneficiary. When insured complies with all requirements of policy within his power for 
purpose of making change of beneficiary equity will hold he has done all required. 
Where insured’s failure to obtain strict compliance with contract respecting change of 
beneficiary was due to original beneficiary's refusal to surrender policy for indorsement of 
change equity will dispense with indorsement. In interpleader, that original beneficiary 
prevented indorsement of beneficiary change by claiming policy was destroyed held not 
to defeat change. Mutual Life Ins. Co. of Baltimore, Md. v. Burger et al. (Mo.). 
587—Any action by insured or insurer with respect to policy defeating impairing, or 
materially changing rights of irrevocable beneficiary is void. Ruckenstein v. Metro- 
politan Life Ins. Co. (N. Y.) 
§ 589. —— DEATH OF BENEFICIARY. 
589—Interest of insured’s first wife, designated beneficiary under life policy and who prede- 
ceased insured, vested in insured, and on his death proceeds were payable to estate. 
Hunt, Public Administrator, et al. v. Mutual Life Ins. Co. of New York et al. (Ky.) 
§ 590 — RIGHTS OF CREDITORS. ’ 
590—Failure to show that deceased husband expended more than $300 per annum in pre- 
miums out of his funds for life insurance for benefit of wife in order to cheat, hinder, 
and delay his creditors, precluded subjection of insurance proceeds to payment of 
husband’s debts. Lazarus v. Alphin. (Ark.) 7 27 
590—Vendor’s lien and privilege on insurance 
vendee’s attorney in obtaining payment from insurance company. Hemenway Furniture 
Co., Ltd. v. Juneau et al. (La.) a oR We, waa" Skis gla vaale alas Ree 
§ 591%. INDEMNITY INSURANCE. 
5911%4—Suit in equity against insurer to compel payment of judgment for medical expenses 
of father of minor son injured by insured’s automobile held unauthorized. Court properly 
dismissed bill not bringing suit to compel insurer to pay judgment against insurer 
within statute respecting enforcing liability against insurer after judgment. Franklin v. 
Georgia Casualty Co. et al. (Ala.) ee Pee é 683 
591'%4—Statute and automobile liability policy held not to authorize direct action against in- 
surer for injuries to third party before recovering judgment against insured though lat- 
ter was insolvent. Universal Automobile Ins. Co. et al. v. Caldwell. (Ark.) 1126 
59114—In interpleader action by liability insurer against persons holding judgments against 
insured for damages, in excess of amount of policy each of judgment creditors held 
entitled to receive pro rata share in payment due under policy, regardless of time when 
actions were commenced or judgments recovered. Century Indemnity Co. v. Kofsky et 
al. (Conn.) ; ee ; re ; sae WOT: zt othe ae 
5911%4—Where petition against principal defendant and alleged insurer merely failed to state 
cause of action against insurer, latter’s exception of no right of action was properly 
overruled. Lacy v. Lucky et al. (La.) a, hr Dee alee 692 
59114—Although, under law existing at time of issuance of liability policy, invitee holding 
unsatisfied judgment against bailee of automobile could have recovered from _ bailor’s 
insurer, where accident did not occur until after renewal of policy, subsequent to adop- 
tion of new statute, invitee could not recover from such insurer. McLeary v. Maryland 
Casualty Co. (N. J.) . 405 
§ 591%4.—No rights under 
judgment against insured and execution returned unsatisfied. Party injured has no 
greater rights under liability policy in suit against insurer than insured has in in- 
sured’s sust against insurer. Suydam v. Public Indemnity Co. (N. J.) 1133 
591'4—-Automobile insurance pelicy held one against liability, rendering insurer liable to in- 
jured party. Meehan v. Commercial Casualty Ins. Co. (S. C.) 1140 
§ 592, POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED OR STOLEN. 
592-—-Bank could no* recover proceeds of insurance on life of defaulting president payable to 
widow and children, as distinguished from recovering premiums paid with bank’s funds. 
Finding that president did not pay life insurance premiums with money of bank seeking 
share of proceeds held not against preponderance of evidence. American Nat. Bank of 
Okmulgee v. King et al. (Okla.) 5 F 999 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 

593(1)—Mortgagee, who purchased property at foreclosure sale and notified mortgagor’s 
fire insurance agent whose indorsement on policies covering stated that mortgagor’s 
interests as owner have been assigned to mortgagee, held not accountable either as 
mortgagee or assignee, to mortgagor for proceeds of policies. Wolf v. Schlichting et 
a. OR. J.) ; 

593(1)—Cash surrende 1 5 
specified date, providing conditions of policy are performed by insured, becomes, after 
insured’s performance, a chose in action or debt against insurer which insured may 
assign. Although wife by divorce lost insurable interest in husband’s life, her executor 
could under property settlement contract and assignment recover cash surrender value 
of husband’s life policy. Shoemaker v. American Nat. Ins. Co. et al. (Tex.) 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. ; ; 
594—Upon destruction of building contractor had power to assign builder’s risk policy to 
get money with which to rebuild. National Fire Ins. Co. of Hartford, Conn. v. Kinney 


et al. (Ala.) 
XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Insurer under valued policy on building, in Minnesota standard form, has option to 
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mene or neo. though loss involved was total. Curo v. Citizen’s Fund Mut. Fire 
ns. 


Co. (Minn.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Where insurer satisfied judgment recovered by insured wife against assured and 
equal to limit of its liability under policy providing that insurer would also pay 
interest on judgment and costs, irrespective of limited liability, husband held not en- 
titled to,recover from insurer interest and costs on outlawed judgment he recovered 
against assured for consequential damages. am v. Southwestern Automobile 
Ins. Co. (Cal. ) 2 

598—Where insurer waived necessity for ‘filing proof ‘of insured’s death, interest held 
properly allowed from date of insured’s death, notwithstanding policy provided that 
principal amount was not due under receipt of proofs of death. Globe Life Ins. Co. 
v. Miller. (Ind.) 

598—Where it was doubtful which claimant was entitled to proceeds of life policy, insurer’s 
failure to bring interpleader action held not to constitute unreasonable delay in making 
payment and did not justify judgment against insurer for interest. Where it was 
doubtful whether assignee of policy or insurer’s executor was entitled to proceeds of 
policy, awarding assignee interest prior to time insurer entered appearance resisting 
assignee’s demand held error. Notwithstanding existence of conflicting claims, insurer’s 
failure to promptly pay proceeds of life policy into court and withdraw from litigation 
precluded insurer from recovering costs and attorney’s fees, but ‘entitled claimant 
obtaining judgment to costs and legal interest during time insurer wrongfully withheld 
proceeds. Maycock v. Continental Life Ins. Co. et al. (Utah.) 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Insurer held entitled to exercise life policy provision allowing payment of policy’s 


face — “" insured’s becoming totally disabled. Lawrence v. Durham Life Ins. Co. 
et al. ( 


§ 601. RECOVERY OF PAYMENT. 

601—Insurer of taxi company, upon settling judgment recovered by passenger for personal 
injuries notwithstanding insured’s breach of policy, held entitled to reimbursement 
from insured. American Fidelity & Casualty Co. v. Big Four Taxi Co. (W. Va.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurer held not liable for statutory penalty and attorney’s fee, where insured sued 
for smaller amount than first demanded on fire policy which insurer promptly paid. 
National Fire Ins. Co. v. Kight. (Ark.) . 

602—Insurer could demand proof of loss without becoming subject to penalty and attorney 
fees, although adjuster had expressed opinion that loss was less than face of policy. 
Fire insurer admitting full liability but demanding protection against claimants held 
not liable for penalty and attorney’s fees. North British & Mercantile Ins. Co. v. 
Equitable Building & Loan Ass’n. et al. (Ark.) : se 
Stamens that insures property against loss by fire is “fire insurance company,’ ” within 
statute making such companies liable for penalty and attorney’s fees for failure to 
pay losses. Statute making certain insurance companies liable for penalty and attorney’s 
fees for failure to pay losses is highly penal, and should be strictly construed. Insur- 
ance company insuring automobiles against loss by fire is “fire insurance company,” 
within statute making such companies liable for penny and attorney’s fees for failure 
to pay losses. La Salle Fire Ins. Co. v. Jenkins. (Ark 

602—Statutory penalty and attorney’s fee does not depend on insurer’s refusing payment or 
contesting matter but is costs to plaintiff for enforcing contract. Commercial Casualty 
Ins. Co. v. McCulley. (Ark.) 

602—Verdict authorizing insured’s recovery of attorney’s fees and damages for bad-faith 
refusal to pay held unauthorized where evidence raised close question as to total dis- 
ability. New York Life Ins. Co. v. Tarbutton. (Ga.) 

602—Verdict allowing recovery against insurer of $150 for attorney’s fees, amount of 
policy being $1,000 held sustainable, under facts. Life & Casualty Ins. Co. of Tennes- 
see v. Roland. (Ga.) 

602—Insurer refusing to pay is not liable for statutory penalty where insurer has sound 
reason for believing claim ill founded. Where health insurer’s refusal to pay was based 
on reputable physician’s certificate and advice, insurer held not liable for double in- 
demnity and attorney’s fees. Augustine v. First Nat. Life Ins. Co. (La.) 

602—No penalty could be imposed against insurer, where defense was presented in good 
faith. Statute imposing penalty on insurer failing without reasonable ground to pay 
sickness or accident claim within time specified held applicable to industrial life in- 
surers. Jackson v. Unity Industrial Life Ins. Co., Inc. (La.) 

602—Insurance adjuster’s offer to insured of $250 for loss of car within 60 days of proof 
of loss held admission of liability, as of date of offer precluding assessment of 
penalties and attorney’s fees on that amount. Offer by insurer to pay amount it claimed 
due within 60 days of proof of loss, though refused by insured, held “lawful excuse” 
precluding recovery of statute on that amount. ‘Offer by insurer to pay amount it 
claimed due within 60 days of proof of loss, though refused by insured, held “lawful 
excuse” precluding recovery of penalty and attorney’s fees on that amount. New v. 
Union Automobile Ins. Co. (La. 

602—Accident insurer’s failure to pay disability benefit because of insured’s furnishing 
incorrect address held not without just and reasonable cause as respected penalty. 
Dixon v. National Life & Accident Ins. Co., Inc. (La.) 

602—On defendant’s unsuccessful appeal from judgment in action on automobile fire 


policy, held plaintiff’s attorney’s fee should be increased from $100 to $150. Alexander 
v. Home Ins. Co. of New York. (La.) 
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602—Statute imposing penalty of double indemnity and attorney’s fees for delayed payment 
applies only to illness or accident policies, not life policies. Thomas et al. v. Masonic 
Relief Ass’n. (La.) ..... 

602—$150 allowance for statutory attorney’s fee to beneficiary for recovery on $270 life 
pmiey, held excessive, $100 reasonable. National Life & Accident Ins. Co. v. Hines. 


ex.) 

602—Provision for payment by insurance companies of penalties and attorney’s fees held 
inapplicable to nonprofit mutual relief association organized without capital stock. Logan 
v. Texas Mut. Life Ins. Ass’n. (Tex.) 

602—Statute allowing damages and attorney’s fees for insurer’s refusal to pay within 30 
days after demand is highly penal and must be strictly construed. Forwarding of proofs 
of death or filing suit is not “demand” for payment within statute penalizing insurance 
companies for nonpayment of policy. Demand for payment of policy after filing of 
suit and more than 30 days before trial, refusal and denial of liability in answer, would 
support statutory penalty against Co. v 


Williams et al. (Tex.) EE ; 5% bros dec _.1118 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—That insured did not have glasses with him, did not excuse failure to read statement 
he signed when presented by insurer’s agent after fire loss. Legler v. West Side Mut. 
Fire Ins. Ass’n. of Linn County. (Ia.) 

, 603—Release, acknowledging payment of past benefits under industrial accident policy in 
full for past and future accidents, held inoperative respecting future liability, Release 
executed after issuing, and hence not then attached to, industrial accident policy, held 
— as release from future liability. Cobb v. Unity Industrial Life Ins. Co. 

a. 

603—In absence of fraud, insured’s cashing of check constituting payment of undisputed 
part of claim and with release indorsed on back for disputed part, held discharge of 
whole claim. Puffer v. State Mutual Rodded Fire Ins. Co. (Mich.) 

603—That adjuster told insured that three-fourths value clause in fire policy was valid does 
not relieve insured of execution of releases and acceptance of money tendered for 
amount of loss. Laxton v. Retail Hardware Mutual Fire Ins. Co. (Mo.) ............ 

603—Where life policy gave insurer option of paying administratrix or insured’s wife, 
release given insurer by wife held invalid as to administratrix. Kane v. Metropolitan 
Life Ins. Co. (N. Y.) 

603—-Subrogation rights of 
ceedings of mortgagee as regards mortgagee’s rights under policy. Montalbano v. Lum- 
bermen’s Ins. Co. of Philadelphia. (N. Y.) ; 7 : 

603—In suit for damages from fraud in procuring surrender of rights under policies, in- 
sured’s failure to return or tender insurer money paid him authorized nonsuit. Law- 
rence v. Durham Life Ins. Co. et al. (S. C.) . 5 se tie ae eee aK 

603—Where there was no dispute about hospital bill nor accident insurer’s liability there- 
for, general release taken upon payment was without consideration as to other things 
not contemplated by parties. General release, given by insured upon payment of small 
undisputed hospital bill by accident insurer in ignorance of serious injury to spine, 
held based on mistake, so that release could not stand. Inter-Ocean Casualty Co. v. 
Johnston. (Tex.) 

603—Release of liability given by insured to tort-feasor liable for fire loss destroys insurer's 
right of subrogation and therefore 
American Eagle Fire Ins. Co. (U. 


§ 605. SUBROGATION OF INSURER. 


§ 606. ——- ON PAYMENT OF LOSS IN GENERAL, 
(1). In general. 
606(1)—Fire insurer, on payment of loss to insured who was assignee of leasehold interest 
in public school lands, interest consisting in assignor’s obligation to pay off balance of 
mortgage on cther property which was traded to assignee, held not in equity entitled to 
judgment by way of subrogation against assignor for amount paid to insured. Kirk 
et al. v. Fletcher et al. (Nebr.) Dea aaeare - cau tinhe ea ras ; 
606(1)—Insurer upon payment of loss under fire policy held subrogated to insured’s rights 
against tort-feasor, both under terms of policy and upon equitable principles. Harter 
v. American Eagle Fire Ins. Co. (U. S.) 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer denying liability on fire policy for legal cause, was entitled to be subro- 
gated to mortgagee’s rights in amount paid mortgagee by insurer. Heldreth v. Federal 
Land Bank of Baltimore et al. (W. Va.) 
(3). Subrogation under marine policies. 
606(3)—While insurers, paying value of stranded vessel abandoned to them, are subrogated 
to insurer’s rights against charterer, they can assert no more than insured might have 
claimed. Any doubt as to agreement between owner and charterer, in which owner 
owned half interest, respecting liability for repairs must be resolved against interpre- 
tation absolving underwriters from ultimate liability because of subrogation. Nicholson 
Transit Co. v. Nicholson Universal S. S. Co. (U. S.) 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—Jury held free to find stevedore liable for longshoreman’s injuries because of ic 
ladder, thus precluding recovery by stevedore’s insurer from shipowner. New Yo 
Indemnity Co. v. United States Steel Products Co. (N. Y.) 


§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Under mortgagee clause in fire policy, owner held entitled to credit upon mortgage for 
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amount due her under policy as against insurer assignee. Selray Inv. Co. v. Massimino 

EL Hl De 5 5s Se a Bab EBay Rtn Oe Me we AOL Dini Sd ha aT Oe SRE Oe 332 
607—Where theft policy covering automobile was terminated as to insured mortgagor 

because of breach of warranties, but insurer paid loss to mortgagee, insurer, as assignee 

of notes and mortgage, held entitled to recover theron from insured mortgagor. Balti- 

more American Ins. Co. of New York v. James. (Tex.) ........0c.0 ccc cece Meese 899 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 

608—Insured’s creditor, designated as beneficiary under accident policy, where debt does 
not equal or exceed indemnity due, cannot maintain action at law on policy. Insured’s 
creditor, designated as beneficiary under accident policy where debt does not equal or 


exceed indemnity must proceed in equity on policy. Meade v. United States Casualty 
Ras RM POM Sc pate ys atch hn a oa RMSE amc T 4a CORT ORIEN Rady nah manne See 181 
§ 612. CONDITIONS ‘PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Where sum paid to beneficiary under accident policy was in discharge of other spe- 
cific obligations than for insured’s death, beneficiary was under no duty to return con- 
sideration received before suing for insured’s death. Inter Ocean Casualty Co. v. 
VARIA. RU Si) is wd wid a ads dep utp dle RL 4a ae wR SIS IED € pirate oe Sed vias 
(3). Submission to ‘appraisal and arbitration. 
612(3)—Compliance with fire policies contemplating appraisement if parties disagree regard- 
ing loss, held condition precedent to suit on policies. Hyland v. Millers National Ins. 
Co. @ al. (U..S.) 
$ 616%. CONCLUSIV ENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616/2—As respects conclusiveness against insurer of judgment against insured, clause of 
liability policy requiring insurer to defend suit against insured held not made for bene- 
fit of injured party. Injured party’s judgment against insured held not res judicata 
as to insurer not party to suit, notwithstanding policy required insurer to defend suit 
against insured. Continental Casualty Co. v. Carver et al. (Colo.) ........... 1395 
616%4—Insurance companies which actually appeared and defended suit for injuries could 
not in subsequent direct proceedings by person injured assert that court wherein judg- 
ment was rendered was without ——- or that, venue should be changed. Hudson 
) 
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$ 618. —— VENUE. 
618—lInsurance contract held made in country where insurer’s officers signed it, not where 
delivered, so that insured could sue thereon in former county. Brix v. People’ s Mutual 
Dale BE Roc TERY, a ce cw asde's 5.0 sabe Hone oS Se aG Rw EEGES 2 SYR UA Seas aes 659 
618—Carrier’s suit against automobile insurer to recover amount it voluntarily ‘paid shipper 
of property destroyed by fire held triable in county of insurer’s principal office, and 
not where loss occurred. American Fidelity & Casualty Co. Inc. v. Jones Transfer 
Re ieee ioe: RO SRM, a5 5 Seine 5 sain bk a anlam cabana Waals Pa ier ey Bale oe IP aOR AS 219 


618—Mutual company’s life policy provision that action must be tT in county of 
insurer’s domicile is void as contrary to public policy. Mutual Life & Loan Ass’n. of 
Reaeticn: 9; Sirs EO, CED © oc sos v ns wh ween Macs oh HES Ss Lewis ce eee eee 803 
618—Statutdéry permission to sue insurance company in any county wherein cause of action 
arose does not overcome codefendant’s right to be sued in county of his residence. 
Resident of state held entitled to transfer of action against him and foreign insurance 
company for damages from collision in county of venue between his truck and plaintiff’s 
automobile to county of his residence. State ex rel. Hoffman v. Superior Court of 
ete SE OE 60 OME os ors a iu co 0s cin ea tinh ewe TK DES ROAR ESSERE ETM ASU 907 
§ 620. LIMITATIONS BY PROVISIONS OF POLICIES. 
$ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action on beneficiary certificate issued on absent person, where presumption of 
death fixed rate of death at expiration of seven years’ unexplained absence, held barred 
by nine-month limitation contained in certificate. Falk v. Empire State Degree of 
Pen sae Se” Cs a og onc a ae ees Y uO Rea so has tebe hae raae ears 69 
(2). Validity of provisions. 
622(2)—General rule that action on insurance policy must be brought within time limited 
thereby applies only in absence of contrary statute. Provision in fire policy that action 
thereon must be commenced within year after fire held void as shortening statutory 
limitation period. Thielbar Realties, Inc. v. National Union Fire Ins. Co. (Mont.) .. 131 
(3). Computation of period of limitations. 
622(3)—Twelve-month limitation for commencement of action under accident insurance 
policy held to run from date of death, and not from date of accident causing injury 
resulting in death. Savery v. Commercial Travelers’ Mut. Accident Ass’n. of America. 
(N. Y.) a 
(5). Commencement of action. 
622(5)—Prothonotary’s placing summons in hands of insured’s attorney on November 8, 
1930, after insured’s filing of praecipe, “commenced” suit within 12 months after fire, 
occurring November 24, 1929, as policy required. Ledonne v. Commerce Ins. Co. of 
eee 2 a) a as Pata are ma Buark wulaion Wa mmlbce bite Win ein mie ene enw iets 343 
$ 624. PARTIES. 
q1). Parties plaintiff in general. 
624(1)—Employee can maintain action in his own name against insurer upon group policy 
obtained by employer for benefit of such employee and his coemployees. Johnson v. 
Seren ST TI: i sn 8 eee kien FRG eRe pede pees Seed pemne 681 
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(2). —— Persons to whom policy is payable. 
624(2)—-Party named as insured and “‘loss payable payee” may sue on fire policy without 
joining owner of property. Aetna Ins. Co. v. Long. (Tex.) 
(3). —— Mortgagors and mortgagees. 
624(3)—Where it appeared that mortgagee named in fire policy paid consideration for 
contract of insurance, mortgagee named in policy as insured and “loss payable payee” 
could maintain suit on policy. Mortgagee may sue in his own name to collect full 


amount of insurance due under fire policy though beyond his mortgage lien he holds 
only as trustee. Aetna Ins. Co. v. Long. (Tex.) 


(7). Defendants in general. 
624(7)—Automobile liability insurer held properly joined as defendant in action against 
insured where “no action’ clause in policy applied only to insured. Heinzen v. 
Nuprienok et al. (Wis.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
628—Allegation of fraud in procuring insured’s signature to statements showing full satis- 
faction of claim after fire loss ae a of pleader. Legler v. West Side Mut. 
Fire Ins. Ass’n. of Linn County. “h 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In suit on insurance policy, petition alleging parties’ capacities, payment of pre- 
mium, death of insured, and compliance with terms of policy, stated cause of action. 
Henry v. National Ben. Life Ins. Co. (Ky.) 
629(1)—-Facts, not conclusions of law, must be pleaded; but it is sufficient to plead ultimate 
facts, as distinguished from probative facts. ‘“‘Probative facts” are matters of evidence 
required to prove ultimate facts and should not be pleaded. Johnson v. Inter-Southern 
Life Ins. Co. (Ky.) 
629(1)—Bill in suit to have proceeds of judgment debtor’s liability policy applied in satis- 
faction of judgment held not to state ground for estoppel against insurer. Sontag v. 
Galer et al. (Mass.) 
629(1)—Where complaint contained no allegation showing plaintiff’s relationship to cause 
of action, and no copy of policy was attached to complaint, plaintiff could not sue on 
policy. Simons v. Southern Home Ins. Co. et al. Cs. Ce 
(2). Making and terms of contract. 
629(2)—Complaint, alleging neither date that life policy sued on took effect nor period 
covered by it, was demurrable. Bankers Credit Life Ins. Co. v. Lee. (Ala.) anh ta 24 
629(2)—Petition which alleges only that principal defendant had automobile insurance pro- 
tecting him against loss and damage held subject to insurer’s exception of no cause 
of action. Lacy v. Lucky et al. (La.) 692 
629(2)- Complaint alleging that agent agreed that insurance would be procured stated no 
course of action against fire insurance companies.. Hamp et ux. v. Havens et al. 


(Wasb.) . 1084 
§ 630. —— ‘INSURABLE INTEREST. 
630—Complaint alleging that, notwithstanding insurer’s agent was informed that insured was 
furnishing labor and material for house being remodeled under contract with owner’s 
administratrix, policy was issued designating administratrix as owner and insured as 
mortgagee held sufficient and to allege insurable interest. American Equitable Assur- 
ance Co. v. Powderly Coal & Lumber Co. 


a.) 615 
§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 

631—Permitting copy of policy attached to declaration to be amended to conform to policy 
actually issued held not error. Mutual Ben. Health & Accident Ass’n. v. 
lock. ( Miss.) . 

631—Where complaint contained no " allegation ’ showing plaintiff’s ‘relationship to cause of 
action, and no copy of policy was attached to gate plaintiff could not sue on 
policy. Simons v. Southern Home Ins. Co. et a 

§ 632. —— DESCRIPTION, SITUATION, AND CONDITION ‘OF SUBJECT MAT- 

TER. 

632—Petition alleging insured’s ownership of goods, their total destruction by fire, and that 
insured had performed all conditions of policy held sufficient as warranting inference 
that property destroyed was located in building described in amet Fire Ass’n. of 
Philadelphia v. Correll. (Okla.) 5 

§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). In general. 

634(1)—Under allegations of plaintiff’s complaint, accident and health policy held not in 
force at insured’s death because of nonpayment of premium, Johnson v. Mutual Ben. 
Health & Accident Ass’n. (Cal.) 

634(1)—Waiver of terms of insurance policy or estoppel by conduct under terms must be 
specially pleaded by insured. Barker v. Travelers Ins. Co. (Tex.) 

(2). Conditions as to notice and proof of loss. 

634(2)—-Condition in fire policy forfeiting right of recovery unless proof of loss was 

made within 60 days held “condition subsequent,” compliance with which it was un- 


necessary for insured suing thereon to aver. Corey et al. v. Niagara Fire Ins. Co. 
(K 


y- 
634(2)—Petition alleging sickness policy provisions respecting contingency insured against 
facts showing accrual of benefits, demand for payment and rejection of claim stated 
cause of action without alleging ‘proof of claim was furnished as required. Failure to 
furnish proofs of loss required held matter of defense. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) 
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§ 635. LOSS AND CAUSE THEREOF. 

635—Injured party’s bill against automobile liability insurer, under policy alleged to cover 
1930 model held not demurrable as failing to show that policy was issued after 
statute authorizing suit. Injured party’s bill against automobile liability insurer held 
sufficient against general demurrer though not specifically charging that automobile 
driven by insured was that covered by policy. Ft. Dearborn Ins. Co, et al. v. Heaton. 
(Ale.).| _.. 

§35—Complaint in action on group accident policy held demurrable for failure to make 
averments showing that injury was within terms of policy. Sowinski v. Travelers’ 
Ins. Co. (Ind. ) a 

635—Petition, in suit on accident policy, alleging insured entirely and irrevocably lost 
practical use and sight of eye through accidental means, held not demurrable as 
stating mere conclusion. Johnson v. Inter-Southern Life Ins. Co. (Ky.) 

637. ASSIGNMENT OF POLICY. 

637—Complaint by assignee of builder’s risk policy held sufficiently to allege assignment. 
National Fire Ins. Co. of Hartford, Conn. v. Kinney et al. (Ala.) 

§ 638. NON-PAYMENT. J 

638—As against general demurrer, pleadings of beneficiary suing on policy held to authorize 
recovery of statutory attorney’s fee from insurer. National Life & Accident Ins. - 
Co. v. Hines. (Tex.) 800 

§ 639. ANTICIPATING DEFENSES. 

639—Petition in action on life and accident policy held not demurrable for failure to allege 
that insured did not commit suicide. Massachusetts Bonding & Ins. Co. v.*Dale. (Ky.) 861 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—Insured’s defense that beneficiary was without insurable interest is special defense 

and must be specially pleaded. McWilliams v. Liberty Industrial Life Ins. Co. (La.) .1223 
(2). Avoidance and forfeiture. 

640(2)—Insurer’s pleas held to sufficiently set up warranty that insured was in sound 
health and breach thereof as defense. Champion v. Life & Casualty Ins. Co. of 
Tennessee. (Ala.) 

640(2)—To defeat recovery on ground that insured was not in sound health when policy sued 
on was issued, insurer must aver in answer that it would not have issued and delivered 
policy had it known real situation. Smiley v. John Hancock Mutual Life Ins. Co. of 
Boston, Mass. (Mo.) ... 

§ 641. REPLICATION OR REPLY AND_ SUBSEQUENT’ PLEADINGS.., 

2). —— Estoppel and waiver. 

641(2)—In suit on fire policy, pleaded waiver of proof of loss not alleging when insurer 

en es for loss held insufficient. Corey et al. v. Nigaara Fire Ins. Co. 


641(2)—Denial in reply of existence of restrictive clauses in fire policy by insured’s 
assignee suing on policy held sufficient to invoke estoppel of insurer to assert such 
clauses as defenses. Northwestern National Ins, Co. v. Ferstman. (Ohio.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(2). Plea, answer, or reply. 
643(2)—Beneficiary’s trial amendment held to sufficiently allege all necessary elements of 


fraud in procurement of release by insurer. National Life & Accident Ins. Co. 
Hines. (Tex.) 


§ 644. BILI, OF PARTICULARS. 
644—Defendant. in action on accidental death policy, held entitled to bill of particulars, 
stating’ specific kind, means, time, and locality of poisoning alleged to have caused in- 
insured’s death. Aiello v. Prudential Ins. Co. of America. (N. Y.) 
§ 645. -_ 'G PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Insured’s failure to disclose in application name of last physician consulted held 
immaterial, where no issue was raised as to concealment in this respect. Travelers’ 
Ins. Co. of Hartford, Conn. v. Byers. (Cal.) 
(2). Matters to be proved. 
645(2)—Where petition alleged generally that beneficiary performed all conditions required 
under policy and defendant did not specially plead breach, evidence establishing fur- 
oe of proof of death was not required. Smith v. Prudential Ins. Co. of America. 
(Kan.) Actes ; give idan Och Mamta tee bates 
645(2)—Plaintiff, suing on fire policy insuring property “while located and contained as 
described herein and not elsewhere” must allege and prove property was contained in 
designated building at time of loss. Fire Ass’n. of Philadelphia v. Correll. (Okla.). 
645(2)—Forfeiture of policy for nonpayment of premiums is defense, to be pleaded and 
proved by insurer. That beneficiary suing on policy was not owner thereof is defense, 
matter to be pleaded and proved by insurer. Curdts v. Pioneer Life Ins. Co. (S, C.) 
645(2)—Where accident policy conditioned liability upon making proof of loss within 
specific time, burden rests on insured to plead and prove making of such proof, or 
waiver by insurer. Inter-Ocean Casualty Co. v. Jonhston. (Tex.) 
645(2)—Beneficiaries of accident policy must allege and prove that insured’s death was ac- 
cidental and not within named exceptions. Washington Fidelity National Ins. 
v. Williams et al. (Tex.) ‘ 
(3). Evidence admissible ‘under ‘pleadings. 
645(3)—Plaintiff suing on fire policy, although alleging performance of conditions precedent 


required by policy, could prove insurer waived them. Fire Ass’n. of a Vv. 
Nelson. (Colo.) : 
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645(3)—Evidence that insured misrepresented age and that one suing on policy had no 
insurable interest held admissible under plea of non assumpsit. Washington arene 
Nat. Ins. Co. v. Kowalezek. (Del.) 

645(3)—Insured’s admission that his insurance had lapsed held admissible in action on 
policy without insurer pleading abandonment of insurance. Anderson v. Merchants’ 
& Mechanics’ Mutual Aid Society. (Mo.) ; 

645(3)—Where plaintiff alleges due performance of “policy conditions, although waiver ‘has 
not been specifically alleged, evidence of waiver by insurer is admissible. Williams et 
al. v. Connecticut Fire Ins. Co. (Mo.) 

645(3)—Exclusion of evidence as to dermoid cyst was proper, where life insurer relied 
on existence of different disease when policy was issued. Foman v. Liberty Life 
Ins. Co. (Mo.) 

645(3)—Proof of waiver of untruthfulness of answers as written in insurance application 
held admissible under allegation of performance of policy by insured. Coleman v. 
Central Mutual Ins. Ass’n. (Mo.) 

645(3)—-Insured held entitled under allegations of complaint and ‘replies to prove waiver 
by insurer of conditions alleged to have been performed in complaint and denied in 
answer. Replies in action to recover on fire policy pleading waiver and estoppel to 
affirmative defenses warranted proof of waiver as to all issues involving forfeiture by 
nonperformance of conditions of policy. Santino v. Great American Ins. Co. of N 


Variance. 
645($)—Variance between pleading and proof as to date of insured’s injury held not fatal, 
in view of pleading and evidence that it happened on last day that he worked. Railway 
Mail Ass’n. v. Forbes. (Tex.) 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Person claiming as pledgee or assignee of life policies has burden of showing 
=" pledge or ae: Longley v. Metropolitan Life Ins. Co. of New York. ; 
° 42 
646(1)—Plaintift suing on war risk ‘policy ‘has burden to establish insured’s death occurred 
before policy lapsed for nonpayment of premium. McCune v. United States. (U. S.) ..1171 
646(1)—To show that fire insurance agent that broader apparent authority than to make oral 
insurance contract for reasonable time required to issue and deliver written policy, well- 
established custom or practice of his principal, or fire insurance companies generally in 
locality, to permit agents to make contracts for longer period, must be proved. Eastern 
Shore of Virginia Fire Ins. Co. v. Kellam et al. (Va.) siitte S 
(2). Avoidance and forfeiture—insurance of property. 
Life and accident insurance. 
646(3)—In ps on life policy, insurer had burden of proving unsound health of insured 
when policy issued. First Nat. Life Ins. Co. of America v. Rector. (Ala.) 
646(3)—Insured’s consultation with physician or hospitalization prior to application could 
not be presumed to have been for bodily disease or infirmity, where there was no 
evidence of purpose of consultation or hospitalization. It was presumed that kidney 
condition which doctor testified was of over six months’ duration was not present 
when insured’s application was made more than six months prior to death. Insurer 
asserting falsity of statement in application must show insured made willfully false 
statement. Travelers’ Ins. Co. of Hartford, Conn. v. Byers. (Cal.) 
646(3)—Insurer failing to prove medical examination was not had held not entitled to 
show insured was in unsound health when policy was delivered, absent proof such ill 
health occurred after application and medical inspection. Western & Seothera Life 
Insurance Co. v. Carroll’s Admr. (Ky.) 
646(3)—Insurer, in action on life policies, asserting that insured was in good health at 
time policies were delivered, has burden of proof. Mid-Continent Life Ins. 
House. (Okla.) 
646(3)—Positive statement of fact, falsely made, with respect to material matter, will, 
nothing else appearing, be deemed to have been ee made with intent to deceive. 
New York Life Ins. Co. v. Cohen et al. (U. S. ; 
646(3)-—-Insurer seeking to defeat Massachusetts policy has burden of showing — misrepre- 
sentation was madé with intent to receive or increase risk. New York ae Ins. Co. 
v. Simons et al. (U. S.) ... akin ee rwET oie 
(4). Payment pf premiums. 
646(4)—Insurer, relying on nonpayment of premium or assessment as ground for forfeiting 
policy, has burden of proving such nonpayment. Sovereign Camp, W. O. W., v. 
Madrigal et al. (Ariz.) 
646(4)—Insured had burden to show that insurer manifested intention, expressly or im- 
pliedly, to accept, as of time mailed, funds mailed as assessments. Tippett v. Farmers’ 
Mutual Fire Ins. Co. (Mo.) 
646(4)—Fire policy held to “import a consideration” rendering it unnecessary for plaintiffs 
suing thereon to prove their allegation of payment of premium. In suits on fire policies, 


burden is on insurer to Reeve nonpayment of premiums. Smith et al. v. Ohio Millers’ 
Mutual Fire Ins. Co. (Mo.) 


(5). Estoppel and waiver as to aveldenee or forfeiture. 
646(5)—Plaintiffs suing on fire policy could not by anticipating defense matter, and, leading 
insurer waived, proof of loss, shift burden to insurer, and hence insurer’s failure to 
a alleged waiver did not foreclose that defense. Corey et al. v. Niagara Fire Ins. 
‘0. 
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646(5)—Insured, relying upon waiver by local agent of conditions in fire policy, has burden 

to show agent’s authority. Harter v. American Eagle Fire Ins. Co. (U. S.) ...... 1324 
(6). Risk and cause of loss in general. 

646(6)—Evidence in action on accident policy that insured’s death was result of accident 
casts burden on insurer to show that less was within eeaeniess to policy. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) 

646(6)—Presumption of innocence of asstired, as against ‘insurer’s defense of arson, con- 
tinues until contrary is established. Wallace v. Fidelity Phoenix Fire Ins. Co. (Kan.) 116 

646(6)—Burden was on insurer in action on life and accident policy to prove that 
insured was intentionally killed by another as alleged in answer. Massachusetts Bond- 
ing & Ins. Co. v. Dale. (Ky.) 

646(6)—Beneficiary suing upon accident insurance policy has burden to prove that in- 
sured’s death was caused solely from injuries received in automobile collision, and that 


no bodily disease or infirmity contributed to produce bronchial pneumonia, immediate 
cause of death. Milliren v. Federal Life Ins. Co: CMfivim.) 2.2.0... 2 ciccei ce cicees 172 
646(6)—-Where death of insured under life policy occurred by external violence, ‘but evi- 
dence did not disclose means of such violence, burden of proof upon beneficiary is suffi 
ciently supported by presumption that violence was due to accidental means. Konschak 
v. Equitable Life Assur. Soc. of the United States. (Minn.) ..................6.. 973 
646(6)—In action on accident policy, burden is on beneficiary to show that insured’s death 
resulted from accident. Where beneficiary showed that insured died from bullet wound 
in head, burden was on insure: to prove affirmative defense that death was not acci- 
dental. Upon proof of viclent death, there arises presimption that injury was accidental, 
rather than intentional, or illegal. Mayhew v. Travelers’ Protective Ass’n. of Am: 
erica. (Mo.) a iw das. Bos SP or Pe atv vere 
646(6)—Burden was on accident insurer to prove that loss of eye resulted from injuries 
intentionally inflicted within policy exception. National Life & Accident Ins. Co. v. 
Kelly. (Ohio.) 


646(6)—In action on life policy, plaintiff must prove death occurred during life of policy. 
Brewne s. New “Yor 2ate Tne: Me. Ce ORS 6. cr eet hon Peon bee ARE 
646(6)—Beneficiary must prove insured’s death resulted. exclusively from bodily injuries 


sustained through accidental means, as provided by accident policy. Southern Surety 
Co. v. Jones. (U. S.) 


: ss guashbrae aes den-ua SiS Subllen RoE RCSD rigs Te NEO Neae EPO mes Nhe ote ieee epee 357 
(7). —— Suicide. 

646(7)—Life insurance company had burden of proving its affirmative plea that insured took 
poison with suicidal intent. Missouri State Life Ins. Co. v. Sruckey. (Ala.) 

646(7)—Presumption is that insured’s death was accidental, so as to cast burden on in- 
surer to prove suicide, where cause of death may be oo to either accident or 
design under evidence. Young v. Mutual Life Ins. Co. (Ariz.) Ney eee Bay sean yeas Pe 160 

646(7)—Insurer had burden’ of showing for suicide, if motive was essential to overcome 
presumption in favor of accident. Pecoraro v. New York Life Ins. Co. (La.) 511 

646(7)—-Suicide will not be presumed. Where death of insured, under life policy containing 
double indemnity clause, resulted from either accident ‘or suicide, and there is no 
evidence explaining cause. law presumes that death was accidental. Presumption exists 
that one who has disappeared has not committed suicide. Where presumption against 
suicide established prima facie case that death of insured by drowning was accidental, 
burden then shifted to insurer, under answer, to establish that death was caused by 
self-destruction within life policies. Evidence necessary to overcome presumption that 
death of insured under life policies was accidental and not suicidal must exclude every 
reasonable hypothesis of natural or accidental death. Presumption against suicide is 


strong, and may not be overthrown except by clear, cogent, and convincing evidence. 
Mandi v. Metropolitan Life Insurance Co. (N. Y.) 290 


646(7)—In absence of evidence, presumption exists that insured’s death was caused by 
accidental means, rather than by suicide. Messervey v. Standard Acc. Ins. Co. of 
SPURNNE; Ueag® SO! Be vais cl Scae boa eevee cee 


Rdne PLS T ene een eS 851 
(8). Extent of loss and liability of insurer. : ; 
646(8)—-As respects double indemnity clause. insurer had burden of proving that insured’s 
death resulted from violation of law. Plaintiffs held to have burden of showing in- 
sured’s death was accidental within double indemnity clause. California State Life Ins. 
Co. v. Fuqua et al. (Ariz.) Lanta gic Busine alt vans panede ilete &-abua SA es Re LL ee 256 
646(8)—In suit on accident insurance policy, insured held to have burden of establishing 
duration of disability. Standard Accident Ins. Co. v. Cherry. (Ohio.) ...... ae COP 
(9). Notice and proof of loss. 
646(9)—Where in action on builder’s risk policy insured filed general replication to insurer’s 
plea of no proof of loss, burden was on insurer to establish plea. National Fire | 
Ins. Co. of Hartford, Conn. v. Kinney et al. (Ala.) ...... 610 
646(9)—Insured must prove performance or excuse for nonperformance ‘of condition re- 


1112 


i] 
wn 
> 


quiring immediate notice of loss. Friedman v. Orient Ins. Co. (Mass.) .......... . a 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Error, if any, in admitting secondary evidence of identity of car described in_ lost 
automobile liability policy held harmless under evidence. Rudd v. American ay 
eee by RED. G5 iis scam dried mew ces + radwide + Saale teh A ae 4 we ga eo ee 712 
$ 648. —— IN GENERAL. 
(1). —— In general. 


648(1)—Statement of account between district agent soliciting insurance and state agent 


showing dealings relative to policy sued on, and premium thereon, held admissible. 
American National Ins. Co. v. Few. (Ala.) 


1484 
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648(1)—Permitting insured to testify that he did what another said it was necessary for 
him to do, without stating what that was held not error under circumstances. York- 
shire Ins. Co. v. Kirtley. (Ky.) ... Seanad ale 689 

648(1)—In contractor’s action to reform indemnity policy to cover work at all locations, 
testimony that insurer, in examining pay roll to ascertain premium to be paid, conside:ed 
pay roll which applied to all various places where contractor’s work was done, held 
competent. United States Fidelity & Guaranty Co. v. Breslin. (Ky.) 1151 

648(1)—-Question to insured’s wife, in action for permanent disability benefits, as to whether 
insured was manager of hotel until it burned before such disability began and received 
pay therefor, held immaterial. Losnecki v. Mutual Life Ins. Co. of New York. (Pa.) 1004 

648(1)—In action on life policy, where witnesses testified fully respecting lunacy proceed- 
ings involving insured, evidence given in lunacy proceedings held not admissible as 
original evidence. Mutual Life & Loan Ass’n, of, America v. Skidmore et al. (Tex.) 803 

§ 650. —— APPLICATION OF INSURANCE. 

650—Where application for fire policy was not signed by insured, and his testimony that 
he made no answer to such questions was undisputed, exclusion of application was 
proper. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 

650—Insurance application not annexed to or made part of policy was not admissible. Suc- 
cession of Cherry v. Metropolitan Life Ins. Co. (La.) say Nive ald 2 She 


§ 651. —— POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2)—In action on life policy allegedly sustained by insurer, where issues were whether 
insurance was to be in force from approval of application and whether application was 
approved before insured’s death, all oral and written evidence relating to transaction 
held competent. Our Home Life Ins. Co. v. Butch. 
(3). Admissibility of policy in evidence. 
651(3)—Action against company issuing policy, | claimed by plaintiffs to be liability policy, 
being based primarily thereon, and company’s defense being based on stipulation therein, 
policy held admissible for either party. Beverly et al. v. Siegel et al. (Tex.) 


§ 653. —— INTEREST OR TITLE OF INSURED. 

653—In action on fire policy wherein insurer set up defense that insured did not have 
title to property, testimony that deed was made to mother to protect insured from 
creditors, without intention of delivery, was admissible. Santino v. Great American Ins. 
Co. of New York. (Nev.) . 

$ 654%. —— PAYMENT OF PREMIUM S. 

654%4—Where payment of premium on life policy is an issue, evidence tending to prove 
principal issue was whether first premium had been paid. Bankers Credit Life Ins. 
Co. v. Lee. (Ala.) 

654(%4)—Testimony of mutual insurance agent, whose dividends would be increased 
diminished according to results of case, that insured had never paid premium, held 
improperly admitted, since relating to transaction with deceased. —_ et al. v. Mutual 
Life Ins. Co. of New York. (Ta.) ’ ; 3 : 

6544%4—Evidence that premiums were delivered to wife of life insurer's agent held admissible 
where insurer received such premiums through that source. American National Ins. Co. 
v. Cleveland et al. (Tex.) 

§ 655. FRAUD OR MISREPRESENTATIONS 

(1). Insurance of property. 

655(1)—Testimony that insurer, if correctly informed regarding prior recovery by insured 
under similar policy, would have investigated, held properly excluded; testimony now 
showing what insurer would have done respecting issuance of policy. Globe Indemnity 
Co. v. Daviess. (Ky.) 

655(1)—Suspicious circumstances surrounding fire may be considered in connection with 
defense of false swearing respecting values, where estimate in claim of loss is grossly 
excessive. Hyland v. Millers National Ins. Co. et al. (U. S.) 

(2). —-—- Life and accident insurance. 

655(2)—That insured might have misstated age in application held not available as defense, 
where no statement regarding insured’s age was indorsed on or attached to policy. 
Statute providing statement relied on by insurer as defense must be indorsed on or 
attached to policy held applicable to industrial life insurers. Jackson v. va 
Industrial Life Ins. Co., Inc. (La.) ... 520 

655(2)——-Proof that insured had been patient at hospital at various ‘times within two year 
period prior to death held admissible in action on life policy. Proof of habitual intoxica- 
tion of insured held admissible in action on policy, where it corroborated conclusions of 
physician who performed autopsy. Felska v. John Hancock Mutual Life Ins. Co. (N. Y.)1269 

655(2)—On issue whether false statements were inserted, in application for accident and 
health insurance without insured’s knowledge, evidence that insured was illiterate was 
admissible. Evidence that false answers contained in accident and health insurance ap- 
plication were written by insurer’s agent without insured’s knowledge was admissible. 
Simmons v. Washington Fidelity National Ins. Co. (Ore.) 1115 

655(2)—In suit on life policy, to establish materiality of insured’s ‘representation as to 
consultation with physician, testimony showing nature of disease about which con- 
sultation was had held admissible. Johnson v. New York Life Ins. ce (ai C) 305 

655 (2)—Representation by insured to insurer, upon which insurer relies in entering into 
contract of life insurance, is collateral to contract and may be shown notwithstanding 
application containing representation is not made part of policy. In suit on life policy, 
application disclosing insured falsely represented that she was not pregnant at time, 
held admissible, not to prove term of contract, but to prove representation, notwith- 
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standing application was not made part of policy. First Texas Prudential Ins. 
Pedigo et al. (Tex.) 
655(2)—-Ordinarily insured’s false representations to fraudulently procure issuance of life 
policy are admissible in suit on policy. First Texds Prudential Ins. Co. v. Martinez 
(Tex.) .. POT Fe CE LP eg ey ae ny EN 
§ 658. - LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Under insurer’s plea of willful burning, where insured admitted removing bale of 
cotton from premises just before fire, exclusion of another witness’ evidence as to 
time when bale was moved held error. Under insurer’s plea of willful burning, exclu- 
sion of evidence that only building of insured’s group of four not burned in two suc- 
cessive fires was uninsured held error. American’ Ins. Co. of Newark, N. v. 
Fuller. (Ala.) eae : 
§ 659. _, OF - INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). n general. 
659(1)—Where issue was whether insured’s death was accidental, evidence of insured’s 
previous conviction of daytime burglary held not admissible on question as to who 
was agressor at time insured was killed. Where question was whether insured’s death 
was accidental, statements in coroner’s certificate that gunshot wound causing death 
was inflicted by officers in performance of their duty held admissible. California Stat 
Life Ins. Co. v. Fuqua et al. (Ariz.) .. 256 
(2). Suicide. 
659(2)—Physician qualifying as expert held properly permitted to testify, in answer to hy- 
pothetical question respecting mental capacity of insured, to know consequences of act 
at time of suicide. Fricke v. General Accident, Fire & Life Assur. Corporation. (U. S.) 1089 
§ 661. AMOUNT OF LOSS. 
661—Evidence of insured’s employment as automobile salesman seven months after bring- 
ing action on insurance policies for disability benefits held immaterial. Losnecki v. 
Mutual Life Ins. Co. of New York. (Pa.) ; s ; 
661—In action on fixed value fire policy for partial destruction of house, evidence con- 
cerning cost of repairs held inadmissible in determining extent of loss. Bruner et al. 
vy: Astomobile tna, Co. of THertiord, Com. €Bs- Gl) ick ike cies es en nx asks veaudssowes 344 
661—In action on policies covering loss from suspension of business caused by fire, insured 
could introduce evidence tending to show that insured would have increased earnings 
in suspension period. Puget Sound Lumber Co. v. Mechanics’ & Traders’ Ins, Co. 











1004 


(Wash.) 5 de Kay cial Bik Sth ga SAE de OE a ie ee en ene nese ht MOE bee DC se% are tial k sie 350 
§ 662. NOTICE AND PROOF AND ADJUSTMENT' OF LOSS. 
(1) In general. 





662(1)—In action on life policy, excluding letter which tended to show notice and waiver of 


proof of further notice by insurer held error. McQueen v. Prudential Ins. Co. of 
PURO: © GEE, CE oioo-cig.o ented ioe eeteh Sik ab OR one nes ON Nita SO ee Se 285 
662(1) 


Proofs of loss are not substantive evidence in action on policy, and should not be 
read to jury in behalf of plaintiff. Bobereski v. Insurance Company of Pennsylvania. 
(Pa.) ; Khao sh beens 56 cage ae eee en ote g Ne 

662(1)—Evidence as to custom was admissible as tending to show that insurance broker acted 
as agent for insurer in respect to notice of accident. General Accident Assurance Co., 


Ltd. v. Caldwell. (U. S.) Peccaeedg ee - bhoee de Cala ear omas ; 1123 
(2). The contract. “ 7 
662(2)—Evidence held admissible in suit on fire policies to show that appraiser appointed 
by insured under arbitration clause was co-operating with insured in fraudulent scheme 


to exaggerate loss. Hyland v. Millers National Ins. Co. et al. (U. S.) .......... 599 
§ 664. - ESTOPPEL OR WATVER. 
664—Insurance agent’s statement to beneficiary that policies would be paid within ten days 
held_ admissible to show -waiver of defense. Reynolds v. Life & Casualty Ins. Co. 
PES Titi MN akan acalancekio dumkes Maaree bate oulae nda cult aca araies er 
664—Evidence that life insurer’s agents stated that premiums more than 30 days past due 
would be accepted and that beneficiary relied thereon held admissible. American National 
Ins. Co. v. Cleveland. (Tex.) Soo Bie ihb ate eM ake ada eae di tocaon Wah alat te wih nites ae ead 
€64—-Testimeny that general agent of insurance company stated to broker that company 
would nct stand a delayed notice held admissible in action on liability policy. General 
Accident Assurance Co., Ltd. v. Caldwell. (U. S.) as SD ctincrhars Oat 1123 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held to support finding that fire policy had been assigned to purchaser of 
property with insurer’s consent. Tucker v. American Ins. Co. of Newark, N. J. (Cal.) 621 
665(1)—Evidence held to support verdict for insurer in action on fire policy covering con- 
tents of building. Campbell v. Fidelity Phenix Ins. Co. (Ky.) ee : 
665(1)—-Evidence held not to warrant imposition of statutory penalties on insurer for failure 


1046 


to pay within 30 days without just and reasonable cause. Flanigan v. Metropolitan 
Life Ins. Co. (La.) oe cab on Pasta ee ees ewan SS A ae eee . 970 
665(1)—Evidence showed that life policies were delivered by plaintiff receiving receipts 
therefor, not for payment to him, but to insured’s administrator. Longley v. Metro- 
OR TAGS As AOD. EO IR o.oo sick ciwewndceeeas aves neta ecbildaus 542 
665(1)—-Circumstances indicating fraudulent intent on part of insured transferring prop- 
erty to mother without intention of conveying title merely affected weight of testimony. 
Santino v. Great American Ins. Co. of New York. (Nev.) ............00.-c0008 sa <a 
665(1)—Evidence held not to support judgment for beneficiary suing on life policy. John 
Hancock Mutual Life Ins. Co. v. Hatchie. (Ohio.) 997 


665(1)—Evidence held to support verdict that insured did not know of injuries to spine 
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and relied on physician’s assurance of slight ery to scalp when release was signed. 
Inter-Ocean Casualty Co. v. Johnston. (Tex.) ... 

665(1)—Evidence held to authorize recovery of statutory attorney’s fee by beneficiary of 
life policy from insurer. National Life & Accident Ins. Co. v. Hines. (Tex.) 

665(1)—In suit on fire policies, defense being false swearing regarding loss, evidence 
regarding fictitious contracts whereby insured manufacturer ostensibly bought material 
held admissible as showing substantially contemporaneous fraudulent act. Hyland v. 
Millers’ National Ins. Co. et al. (U. S.) 

665(1)—Evidence held not to show that imsured assigned life insurance policy to creditor. 
Southern Lumber Co. v. Pearce. (U. S.) 

(2). The contract. 

665(2)—To establish oral contract of life insurance, proof must be clear and_ convincing. 
Evidence held not to clearly and convincingly show that oral contract of life insurance 
was entered into or that each party understood it in same light, or in regard to 
same subject-matter or that parties intended to contract in manner not in usual course 
of business. Toth v. Metropolitan Life Ins. Co. 

665(2)—Evidence held to establish that accident and sickness policy was issued and delivered 
in Kansas, and therefore Kansas statute governing form was applicable. Stewart v. 
Mutual Benefit Health & Accident Ass’n. (Kan.) 

665(2)—Agent’s letter to applicant stating that insurer had issued policy which he would 
deliver next week and not requiring prepayment of initial premium, held evidence of un- 
conditional constructive delivery, completing contract. Wright v. New England Mutual 
ite im. Ge.. Gh. Gy... 

665(2)—Evidence held insufficient to support finding that reasonable time to issue and de- 
liver written fire insurance policy exceeded 30 days from date of application, as_ re- 
quired to authorize recovery on agent’s oral contract after such time. Eastern Shore 
of Virginia Fire Ins. Co. v. Kellam et al. (Va.) : 

(3). Avoidance and forfeiture. 

665(3)—Evidence that life policy reciting payment of premium was in insured’s possession 
before death and proof of death made prima facie case of payment of premium. Evi- 
dence held not to sustain verdict for plaintiff in action on life policy where a 
issue was whether first premium had been paid. Bankers Credit Life Ins. Co. v. 
(Ala.) ; 

665(3)—Evidence held to sustain finding of timely payment of monthly premium, nonpay- 
ment of which insurer asserted as ground of forfeiting insurance, Sovereign Camp, 
W. O. W. v. Madrigal et al. (Ariz.) 

665(3)—Evidence in suit for total disability, sustained finding that insured, suffering 
from ulcerated stomach, was totally disabled for six months. New York Life Ins. Co. 
v. Tarbutton. (Ark.) . 

665(3)—Evidence showed that insured believed she was well when applying for life policy. 
American Nat. Ins. Co. v. Chavey. (Ark, 

665(3)—Evidence held to warrant verdict against insurer on issue whether negative answer 
to question whether insured had heart disease was made in bad faith. National Life 
& Accident Ins. Co. v. Sumlar. (Ark.) é 

655(2)—-Apparent health of applicant for life and disability policy is not " necessarily ‘tech- 
nical condition calling for opinion of expert. In beneficiary’s action on life and dis- 
ability policy, evidence held to support general verdict and special finding that insured’s 
disability did not exist before application. Smith v. Prudential Ins. Co. of America. 
(Kan.) 

665(3)—-Evidence held sufficient to sustain circuit court’s finding that other fire insurance 
policies than that sued on covered different property. Home Ins, Co. of New York v 
Stroud et al. (Ky.) .... 

665(3)—Evidence established there was no break in continuity of deceased’s employment, as 
respects right to recover on employee's death benefit certificate. Evidence showed as 
matter of law that insurance agent’s cessation of work was due to illness permanently 
and totally disabling him, not shortage of accounts, as respects right to recover on em- 
ployee’s death benefit certificate. Western & Southern Life Ins, Co. v. Beard’s 
Adm’r. (Ky.) : es ‘ 1220 

665(3)—In action on life policy, defense of fraudulent misstatement of insured’s age held 
not sustained by evidence. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) 48 

665(3)—Insurer’s defense of alleged fraudulent substitution of ‘healthy applicant for insured, 
then sick, held not sustained by preponderance of evidence. Edwards v. Washington 
Fidelity Nat. Ins. Co. (La.) . 

665(3)—Record showed that amount stated in fire policy as cost of truck to assured was 
correct; hence alleged warranty respecting cost was not breached. Alexander v. Home 
Ins. Co. of New York. (La.) 

665(3)—Evidence in suit on fire policies established that insured procured building to be 
set afire by electric iron lighting fuse connecting containers filled with gasoline. Picoraro 
v. Insurance Co. of State of Pennsylvania. (La.) 

665(3)—Evidence held to warrant finding that automobile insurer had done all it was bound 
to do to keep in contact with insured during pendency of action against him. Evidence 
held to warrant finding that automobile insurer had right to disclaim liability because 
of insured’s failure to co-operate in defense of action. Goldberg v. Preferred Acc. Inrts. 
Co. of New York. (Mass.) . 

665(3)—-Evidence held to support finding ‘that insured, under fire and theft policy did not 
represent to insurer’s agent that automobile was bought new as stated in policy. 
Paul Fire & Marine Ins. Co. v. Loving. (Miss.) 
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665(3)—-Evidence showed that residence had been vacant for several days before fire, pre- 


cutive recovery under terms of policy. Harper v. Stoddard County Mut. Fire Ins. Co. 
(Mo 


apd h wee witha Se Pparde eo a SIS Sais RW Gee RRR ana EES So OR ce ia ice reaien 841 

665(3)—Evidence held insufficient to rebut statements in physicians’ certificates, filed with 
proofs of death, that insured was suffering from pulmonary tuberculosis on date of 
policy containing sound health condition. Insurer need not show that it would not 
have issued and delivered life insurance policy sued on had it known that insured was 
suffering from pulmonary tuberculosis by direct proof other than sound health pro- 
visions of policy. Smiley v. John Hancock Mutual Life Ins. Co. of Boston, Mass. 
OD © ete es 8 SSG oR a aid Kew wih earecets nee acd ale rakes ead Meee RI RCE SIS had WEI ne cas .1241 

665(3)—In beneficiary’ s action’ on accident policy, ‘finding that insured was not operating 
automobile in violation of speed law held supported by evidence. Ayres v. Atlas Ins. 
Rs, MTEL 6 Sess sa <p ee mass Geeta a apa Eb LE ORS eae te RE Soe hee and hice aaene 375 


665(3)—Evidence held not to’ establish statements in application for life policy, concerning 


physical ailments and consulting of physician, were false and fraudulently made. 
snepien: y; Metroneutan Tite Ins: Os, ° Cl J) da gacce os oscas seme eveswoakeieson 65 


665(3)—-Evidence held to establish that insured in application freudulently made materially 
false statement that he had not consulted physician. warranting cancellation of life and 


health policy. Prudential Ins. Co. of America v. Holmes et al. (N. J.) ... 1255 
665(3)—Evidence warranted finding that insured, principally engaged in poultry business 

and killed while driving bakery truck, had not, contrary to accident policy changed 

occupation. Corbin v. Commercial Travelers’ Mut. Acc. Ass’n. of America. (N. Y.) .. 378 
665(3)—Evidence required finding of insured’s unsound health at issuance of policy, and 

of treatment at hospital. precluding recovery on_ policy. Felska v. John Hancock 

ees “Scne Uae Ne OE os conan tative os esculenta cau Meaa ss sa 1268 


665(3)—Evidence held to support finding that insured. at time of eats of ‘policies, was 
in good health, as required by provision in applications. Mid-Continent Life Ins. Co. 
Ay SERN. SEROUS oy 0 5) 5 05a Sins’y tgiaseee Oi che Bin = Sansal re MN ATE TOU ew seg AV, wal Claesoaeins Biase 294 
665(3)—Intent in making representations in application for life policy is provable by 
applicant’s express words or by acts and circumstances. Johnson v. New York Life Ins. 
Cs. <&s,. ©) Sd So ea LS oleate RCo ae ae CNR 
665(3)—Evidence sustained finding that insured mailed letter notifying insurer he was 
totally and permanently disabled and entitled to have life policy premiums waived. 
American National Ins. Co. v. Callahan. (Tex.) . Sf woakates a8 , ~+ + 1288 
665(3)—-Implied finding that unirue statement respecting insured’s death, contained in ap- 
plication. was not made with fraudulent intent on part of insured or beneficiary, held 
sustained by evidence. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) 1293 
665(3)—Insured’s negative answers respecting disease of brain or nervous system held 
willfully false and material as respected right to cancellation of policy. New York 
Date) Sie. Nes COR CE BE. RT. UD. i ovo c ning Sa ais oi Sra hie wee tare ans td ~ we 
665(3)—Evidence held not to establish that assured aided and abetted. injured person in 
endeavor to recover damage, so as to relieve insurer from liability on automobile 
liability policy. Independence Indemnity Co. v. Sanderson. (U. S.) ... ; 184 
665(3)—Evidence showed that overvaluation of fire loss resulted from _ intentionally 
fraudulent attempt to obtain excessive award, precluding insured’s recovery. For- 
feiture of insurance should not be decreed unless evidence clearly warrants it. Hyland 
ee ee a cS eS ee ee reine a eet 599 
665(3)—Evidence sustained finding in suit on burglary policy that store company kept 
books by which loss could be reasonably ascertained. Aetna Casualty & Surety Co. v. 
Reliable Auto Tire Co. (U. S.) Ze wile ea kis ha DC Ae TA 5. bred ae 
665(3)—Finding that insured’s misrepresentation respecting consulting physiciz an and sugar 
in urine were not made with intent to deceive held clearly against evidence; hence re- 
fusal to declare policy void was error. New York Life Ins. Co. v. Simons et al. (U. §.)1174 
665(3)—-In action on fire policy, evidence established as matter of law that house was used 


for manufacturing liquor. Clark et al. v. Western Ins. Co. of America. (Wash.) ... 650 
665(3)—Evidence sustained finding that insured had mortgaged property without insurer’s 
consent, avoiding fire policy. Bezich v. Columbia Ins. Co. (Wash.) .......... «+. 6 


(4). Loss and liability of insurer in general. 
665(4)—Evidence sustained finding that fire destroying merchandise stock was caused by 


lightning, not by arson committed by insured owner. Wallace v. Fidelity Phoenix Fire 
Ins. Co. (Kan.) 


bo eric iond boat aeRO UMD Oa Rat ek ena Mk oh obra wore 116 
665(4)—Where testimony was that insured srk was totally destroyed and was worth $450, 
if it could have been repaired for $320 as insurer’s witness testified, insurer was re- 
quired to do so to avoid liability for complete loss, Alexander v. Home Ins. Co. of 
New York. (La.) Rites wteo as bs VER RAGE Brie a cibe bla LS kee OC on kes t . 893 
665(4)—-In suit by judgment creditor of insured to apply automobile insurance to satisfac- 
tion of judgment, evidence held to support finding that automobile at time of accident 
ws not being used with insured’s consent. Johnson v. American Automobile Ins. Co. 
(Me.) j ; 7 ae ; 1130 
665(4)—Facts disclosed by evidence held to support verdict finding that robbery of truck 
containing merchandise occurred in presence of custodian within robbery policy. Buf- 
falo Smoketeria, Inc. v. Metropolitan Casualty Co. of New York. (N. Y.) 1156 
665(4)—-Evidence showed that worker injured in wreck of insured’s truck was not pas- 
senger for hire in violation of policy provision that insured would not carry pas- 
on ea for consideration. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. a12 
RD sic bk yc Ginm ia cn $d walk Pais ghee ine ele eae a aces aia Ok ace ae Mee ermine aie'e 


665(4)—Evidence held insufficient to establish insurer’s defense that insured failed to assist 
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_ capone / ames party’s action against insured. Meehan v. Commercial Casualty 
ns, 0. (>. -) aie ‘ OCeeerT Te eee eke ee eee ee 
665(4)—-Evidence showed as matter of law that at time of accident car was driven without 
assured’s permission, rendering inoperative ‘additional assured” provision covering per- 
= Se automobile with assured’s permission. Cypert et ux. v. Roberts et al. 
(Wash. ) Ee ecais wien erhowaeb tees 
(5). —— Life and accident insurance. : 
665($)—Evidence in action on accident policy sustained finding insured taken to hospital 
for appendicitis received jolt in ambulance should be proximate cause of death, not 
exclusive of other conditions. Benefit Ass’n. of Ry. Employees v. Armbruster. (Ala.) 
665(5)—In insured doctor’s suit to recover under total disability clause of life policy, 
evidence showing doctor continued practicing after alleged disability began held not to 
show “‘total disability.” New York Life Ins. Co. v. Torrance. (Ala.) .........--. 
665(5)—Proof insured’s death was result of gunshot wound established prima facie case of 
death resulting from “externial, violent and accidental means.” California State Life Ins. 
Co. v. Fuqua et al. (Ariz.) au ahah © 0 Wiaki-a-w ole chad nica e ay aauaee Wn cee See 
665(5)—Evidence held to show insured’s inability to stand or walk was not “total and 
permanent disability,” within policy limiting insurer’s liability to such disability. 
Missouri State Life Ins. Co. v. Snow. (Ark.) ...... + Guu uaisenwe seat eemedeern mate ae 8 
565(5)—Evidence held to show that, when killed, insured was standing on public highway 
within meaning of statute and accident policy, although it was in process of construc- 
tion. Insured killed in public highway by lash of cable when it slipped from stump 
while being pulled by tractor held struck by “vehicle” within terms of accident policy. 
Gilbert v. Life & Casualty Co. of Tennessee. (Ark.) ........c.ccceccrccccceeccecs 
665(5)—Evidence authorized finding that insured filling station worker's injuries wholly 
and continuously disabled him from doing all substantial acts necessary to his work 
authorizing recovery to total disability. Mutual Ben. Health & Accident Ass’n. v. 
Bere, CARE) .6%<.: ca bok. nae oes k Week BRAN ER oaks tae see 
665(5)—Evidence showed that disability of plastering contractor who fell from_ scaffolding 
on February 8, 1929, was partial, not total after November 22nd within accident 
policy. Evidence supported finding that continuing partial disability after November 
22, 1929, of plastering contractor who fell from scaffolding on February 18th, resulted 
from injuries independently and exclusively of all other causes entitling contractor to 
indemnity under accident policy. Evidence showed that plastering contractor who fell 
from scaffolding on February 18, 1929, was totally and permanently disabled up to 
November 22nd, but not thereafter within meaning of life policies. Dietlin v. Mis- 
sous State: Liste Tas. Ga (OB nc cas cctnurs Sr nathan hak LE RRA Pee S 
653(5)—Evidence held to show that insured’s death resulted from ‘“‘cyclone or tornado 
within accident policy. Federal Life Ins. Co. v. Hall. (Colo.) ...........+-+++-5:- 
665(5)—Evidence warranted jury’s conclusion that insured received bodily injury solely 
through external, violent, and accidental means within accident policy, which set in mo- 
tion force that worked on their existing condition to effect fatal result. Inter Ocean 
Casualty Co. v. Wilkins. (Ind.) I re er eae A pre sie 6 melereroume 
665(5)—Evidence held to show insured was intentionally shot by another precluding recovery 
under accident policy. Monroe v, First National Life Ins. Co. CEB) ccc ccccccacess 
665(5)—Evidence in suit on accident policy held to show that insured’s loss of sight of one 
eye was accidentally caused by foreign substance striking eye. Flanigan v. Metropolitan 
Life Ins. Co. (La.) : ’ ce eee eee eee teen eee eee eee 
665(5)—In acton on policy restricting liability to death caused by cyclone, evidence held 
to show storm causing insured’s death was not a cyclone. Federal Commercial & Sav- 
ings Renk wv. Costtimental..2eee Ima: Ge> CIR) cacccetes oct kekeus cnabbesetaee 
665(5)—Evidence held to establish, as matter of law, that insured suffering from acute 
diabetes was ‘“‘totally disabled,” necessitating ‘total loss of time’ within health policy, 
notwithstanding performance of light and incidental duties of business. Mutual Ben. 
Health &. Accident Anew. '¥.. Miata: GRR 666 6% 6cadc. vt ec ctawitevtencadeaeaun 
665(5)—Insured was bound to adduce substantial evidence that abcesses were ‘“‘external’”’ 
within meaning of health or disability policies. Toliver v. Massachusetts Bonding & 
Tomranes Ga CRBG) in 05nd cece ce cueediwikew cd cameus eaten eta weenss eee 
665(5)—In action on accident policy, proof of violent death is prima facie proof that death 


was accidental. Mayhew v. Travelers’ Protective Ass’n of America. (Mo.) ........1 


665(5)—Injury to iceman’s back sustained while attempting to deposit 200 pound block 
of ice in ice box sustained by ‘Accidental means” within accident policy. Standard 
Aathinet Tad. Go. 0; Cees. GES aa « oae it siccivtbicnitaowcbacctus uel. Canetewelaaeee 


665(5)—-Evidence held not to sustain judgment that insured’s loss of eye did not result from 
injuries intentionally inflicted by would-be robber. National Life & Accident Ins. Co. 
v. Kelly. (Ohio.) ; je oes aeeuaiie roen san 


665(5)—Evidence held to support finding that life insurer’s agents acted within scope of 
their authority in negotiating for payment of overdue premiums... American National 
Ins. Co. v. Cleveland et al. (Tex.) .. Li 0. le ee Red en ee a ae ee 


665(5)—Evidence respecting condition of insured at time of disappearance supported 
finding of death prior to expiration of 7-year period. Fact that person suffering from 
suicidal mania is left alone establishes “specific peril” within rule requiring evidence 
thereof to overcome presumption that person lived 7 years after disappearance. State 
nase Ge. Gh. vo. Bee Cl. Ge cddswich vtec ede udd'ne0kee cds tide saws ae 


665(5)—In action for double indemnity under accident policy, evidence held to support 
verdict that insured’s death from burns received in building resulted from accidental 
means, Messervey v, Standard Acc. Ins. Co. of Detroit, Mich., Inc. (U. S.) ....... 
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665(5)—That insured never before sustained hernia in doing like work raised no inference 
that occurrence was accidental. Seipel v. Equitable Life Ins. Co. of Iowa. (U. S.).. 926 

665(5)—Evidence held not to sustain trial court’s finding that insured’s death was not 
result of intentional shooting by another within exception in accident policy. Price v. 
Inter-State Business Men’s Ass’n of Des Moines. (Wis.) .............0c cece eeeeee 886 

(6). —— Suicide. 

665(6)—One suing on accident policy, excepting liability for death by suicide, must prove 
insured’s death by accidental means by preponderance of evidence. Young v. Mutual 
Rane cae, 2, Ge CR, “CRED ons cc Sa ce a Shoe bl mace ath Me acetal ae ewkeaae 160 

665(6)—Decision of appellate court on former appeal became law of case. Evidence in re- 
spect to insured’s suicide being same as on former appeal, questions in respect thereto 


were settled by such appeal. Order of United Commercial Travelers of America v. 
Johnston. (Ark.) er 1098 


665(6)—Insurer claiming insured committed suicide has burden of. establishing that insured 
committed suicide to exclusion of every other reasonable hypothesis. In action on 
double indemnity clause of life policy in which defense was suicide, evidence did not 
establish suicide to exclusion of possibility of accidental discharge of gun. In action on 
double indemnity clause of life policy evidence did not show sufficient motive for suicide 
claimed. Pecoraro v. New York Life Ins. Co. (Ia.) .......-.cccceeccscccesceees $11 

(7). Proof and adjustment of loss, 

665(7)—Evidence held to support finding that insured, under hail policy, mailed proof of 
loss as required. Burns v. Providence Washington Ins, Co. (Kan.) .............. 1044 

665(7)—-Evidence held sufficient to show fraud in procuring insured’s signature to state- 
ment showing full satisfaction after fire loss. Legler v. West Side Mut. Fire Ins. 
ROR! DE CGE RUS AERGD Cnc cs. 0a FEN See RMil Rae oo See here Se el eee me aes 623 

665(7)—Evidence held not to sustain finding that administrator of insured’s estate fur- 
nished proof of loss within time required by policy. Maskas v. North American Acc. 


Re a Dwg a ise linac bw ares CALI wi eNie Dai ica MEAD Odie lary SrA AGUA Dao aCe 866 
665(7)—Evidence held to support verdict that insured seasonably notified accident insurer 
6: misury. Inter-Octan Casualty: Go... vy; Janse. CER) cecic sak cavisenovathenvace 177 


665(7)—Evidence sustained jury’s finding that insured in furnishing proof of loss did not 
conceal material information regarding illness where he failed to answer certain 
questions but physician answered them in report insured sent insurer. Southern 
SEES GE. “Wy PEROMOOR, «PRY 655.6 sk eww Cesldde died nxo Cee eec ead tedeees 673 
665(7)—Evidence showed that insured was responsible for failure to settle fire loss by 
arbitration, as policies required. Hyland v. Millers National Ins. Co. et al. (U. S.) 599 
(8). Estoppel or waiver. 
665(8)—Evidence held to support finding that fire insurer had notice of, and consented to, 
commencement of mortgage foreclosure proceedings. Tucker v. American Ins. Co. of 
INR SEs) “MLD = 5 Vocus eine a inte gs ERM ak ee PEI ce ein ates BARS peal Sa os 621 
665(8)—Evidence held not to establish waiver by insurer’s agent, if authorized, of pro- 
vision in accident policy requiring written notice of additional insurance. Martin v. 
Provnent tite -— Aocident Ins, Oo. CRF). 5 oi svaccve iin cccuwgaiseys cisw vente eneex 167 
665(8)—Denial of recovery for insured’s death held proper under evidence showing agent 
and beneficiary collusively represented age of aged grey-haired negress as about 45. 
ee ee ee ee ee at ee eee herr reer 501 
665(8)—Record held to show that statement in autombile fire policy that truck was current 
year model was error of insurer’s agent; hence could not affect assured. Alexander v. 
eee: Tin Sa Ot ew Care. ORY esac lee hies bdo ke is oe eS a PA ee LTE ewes 893 
665(8)—Insurer held not to have waived insured’s misrepresentation regarding health, not- 
withstanding insurer had information from which, on sufficient inquiry, it could have 


ascertained insured’s condition. Aetna Life Ins. Co. v. Bolding. (U. S.) ............ 235 
665(8)—Evidence held insufficient to sustain finding that insurer waived proof of loss. 

weusens: v.. North gacticns Boe. Tes, Ge; * COE ok 6 ok sb cece Sea dba ded Ovaseds 867 
665(8)—Recovery on fire policy held erroneously granted, in absence of proof of waiver 

of conditions of policy as ae. Santino v. Great American Ins. Co. of New York. 

COME Sig 5. 5 oy eek RR YS oe RUS ae Gate CRRA ER DET AE SRE are eee 327 
665(8)—Waiver of proof of loss may be established by testimony of insured alone, though 


contradicted by insurer’s agent and adjuster. Waiver may be shown by parol or may ap- 

pear by necessary implication. Bobereski v, Insurance Company of Pennsylvania. (Pa.) 1076 
665(8)—-Evidence held to support holding that life insurer was estopped to assert that 

policies had lapsed for nonpayment of premiums and had not been reinstated. Am- 


ecican Netiaos Ins, Uo. v.. Cleodead 4. el. CHR) ccs i icaw. bach inceeswrtets 1296 
§ 666. AMOUNT OF RECOVERY. 
666—-In action on accident policy, court properly allowed insured to recover for total dis- 
ability for 104 consecutive weeks, as provided in policy, though trial took place within 
shorter period. ‘Travelers’ Protective Ass’n. of America v. Stephens. (Ark.) 5 1093 


666—Court did not err in rendering judgment in action on fire insurance policy for 
amount claimed in petition and admitted by answer failing to deny averments of loss. 
ome Ins. Co. of New York wv. Stweted eb al. CG ns cok ic kiicigs vet eines erga 832 

666—Insured truck being totally destroyed by fire, and unanimous testimony showing value 


of at least $450, held judgment should be increased to such amount. Alexander v. 
Home Ins. Co. of New York. (La.) 


AREY GH sate Tale ORR EAGT ORES Po Re Ka Gi 894 
666—-Insured held not entitled to recover disability benefits under insurance policies sued on 
up to time of trial, but only until date of bringing suit. Losnecki v. Mutual Life Ins. 
Ge. ot New York... (Pa.): 6s .cccics crteece ‘ Wok Sepa ae ee ‘ + kaha gts 


§ 667. CONDUCT OF TRIAL. | 


667—Insured's counsel's assertions concerning insurer’s wealth, and prejudicial remarks con- 
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cerning defendant insurer and insurers generally held reversible error. National Surety 


ns 65. I RG i ceca daas ; iS acccihineeat veatte we ; + nese ee 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Evidence held to require affirmative charge for plaintiffs as assignees of builder’s 
risk policy in action against insurer. National Fire Ins, Co. of Hartford, Conn. v. 
Bnet - 68: Gh. GR fie cece tere ba 
668(1)—Where evidence regarding “total disability” within policy is without conflict and 
contrary inferences cannot reasonably be drawn therefrom, affirmative charge is proper. 
New York Life Ins. Co. v. Torrance. CBD. oa ce eare’ ist 8% cu dcces «dace eeeeies 454 
668(1)—Whether beneficiary’s release of insurer from liability on life insurance policy was 


procured by fraud or coercion held for jury. Harper v. Bankers’ Reserve Life Co. 
CAPE) 2.0: 741 


668(1)—Refusal of instructions to find for ‘defendant in action on automobile liability pol- 
icy held not error, in view of conflicting evidence as to disputed facts. Treolo v. 
Iroquois Auto Ins. Underwriters. (Il.) 4 Wrekld dot ats To ms io ow ae STC eae a 201 
668(1)—Statement of witnesses that no medical examination was made of applicant for 
policy, based on inference and not actual knowledge, held not to authorize submission 
of fact of examination to jury. Western & Southern Life Ins. Co. v. Carroll’s Admr. 
(Ry)... ge a ease iS Aale @ ¥'aiem: Pea wSea Ras aos & a I ane Wis Wee dha aed eae iar ae ae 270 
668(1)—Whether insurer, which was in possession of facts long before trial and had made 
several investigations on only controverted question, was guilty of vexatious refusal 
to pay, held for jury. Best et ux v. Liverpool & London & Globe Ins. Co. (Mo.) 1056 
668(1)—Reasonableness of attorney’s fees in insurance case is jury question and not 
matter of costs. Connecticut General Life Ins. Co. v. Bertrand. (Tex.) ............ 87 
(2). Agency. 
668(2)—Evidence that soliciting agent had authority to bind insurer by oral contract that 
policy would automatically be transferred from dealer’s old car sold to new car 
purchased held insufficient to raise question for jury. Chamber v. Home Mut. Ins. 
Ass’n. (Ia.) oa ead 4b Sick < ainda e AAS RAE RS BAe Sake aie: OS Bates here aera WE a ae 203 
668(2)—Where action on policy was barred by limitations over half century, directed ver- 
dict for insurer held proper; there being no evidence tending to prove claim agent’s 
authority to waive statute. Kennedy v. Mutual Life Ins. Co. of Baltimore. (Md.) ... 52 
(3). The contract in general. 
668(3)—When policy was delivered, although it had never actually left physical possession 
of insurer’s agent until after insured’s death, held for jury. American National Ins. 


Co. v. Few. (Ala.) ida datasets Witinaices Can ae aaa Fer ey earned Grav 248 
668(3)—Interpretation of insurance contract was for trial judge, not jury. Treolo v. 
Iroquois Auto Ins. Underwriters. (Ill.) ................ i ha eae & aiataie ais seen aes 201 


668(3)—Whether application for undelivered life policy was approved before insured’s 
death held for jury. Our Home Life Ins. Co. v. Butch. (Ky.) 7 267 
668(3)—Evidence that automobile injuring plaintiff was covered by policy sued on held 
insufficient to raise jury question. Where plaintiff relied on original insurance contract 
in pleadings there was no jury question on whether agents made later oral contract. 
Conan: @:. Te eee: See, ER: See ois sitiane dente esreueis enanes 203 
668(3)—Whether insurance company through general agent entered into oral contract | to 
renew fire policy held question for jury under evidence. Klaber v. Corporation of 
Royal Exchange Assurance of London, England. (Mo.) ..................45. naaaret 
(4). Avoidance and forfeiture. 
668(4)—Whether member of mutual assessment insurance society received notice of sus- 
pension held issue of fact, notwithstanding his denial, where mailing was shown. Ander- 
son v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 5 121 
668(4)—Whether insured, principally engaged in poultry business and killed ‘while ‘driving 
bakery truck, had changed occupation, precluding recovery under accident policy, held 
for jury. Corbin v. Commercial Travelers’ Mut. Acc. Ass’n. of America. (N. Y.) 379 
668(4)—In action on accident policy, whether insurer’s request for autopsy was made within 
reasonable time held, under evidence for jury. Maryland Casualty Co. v. Harris. (U. $.)1367 
(5). —— Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether house in which one kept furniture and clothing, and to which he returned 
on week-ends, from place of work about 40 miles distant, was unoccupied, w'thin fire 
policy provisions, held for jury. Best et ux v. Liverpool & London & Globe Ins. Co., 
BAG. KMD, Ai Saws neuane chart eneaone ; : : : 1058 
(6). —— Fraud or misrepresentations in general. 
668(6)—-Whether insured’s answer to question in application for insurance are false and 
intent of applicant is generally question of fact. Lincoln Health & Accident Ins. Co. 
v. Coslow. (Okla.) ot 1114 
668(6)—Respecting fraudulent intent in making representations in application for life policy, 
signing of application containing allegedly false answers is not conclusive, as respects 
duty to direct verdict. In action on life policy, verdict should have been directed for 
insurer where only inference justified by undisputed facts was that policy was fraudu- 


lently procured. Johnson v. New York Life Ins. Co. (S. C.) ...... sen win bl tea ater ea as at 
(7). —— Health, condition or habits of insured. oe 
668(7)—In suit on life policy, whether insured was in sound health when policy issued held 
for jury. First Nat. Life Ins. Co. of America v. Rector. (Ala.) 941 


668(7)—Whether insured knew she was in sound health when applying for life policy or 
knowingly accepted policy while in unsound health held properly submitted to jury, 
where policy provided that representations in application should not be considered as 
warranties. American Nat. Ins, Co. v. Chavey. (Ark.) rience ; : 741 
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668(7)—Insured’s sound health when policy was issued held for jury on conflicting testi- 
mony as to whether he had heart trouble. National Life & Accident Ins. Co. v. 
Sumlar. (Ark. 

668(7)—Undisputed evidence of extremely serious condition of insured’s health when in- 
dustrial policy was delivered without medical examination held to require peremptory 
instruction for insurer. American Life & Accident Ins. Co. v. Scruggs. (Ky.) 

668(7)—Evidence of insured’s material misrepresentations regarding health history author- 
ized directed verdict for insurer insured upon life policy. Thompson v. Metropolitan 
Life Ins. Co. (Ga.) me 

668(7)—Whether_ insured, when applying for policies, was afflicted with anemia, partly 
causing his death, preventing recovery, held for jury. Nastay v. Missouri Mut. Ass’n. 
(Mo.) 

668(7)—Evidence as to whether insured was in sound health when life policy was applied 
for and issued held for jury. Foman v. Liberty Life Ins. Co. (Mo.) 

668(7)—Evidence required submission to jury of issue whether insured was attended by 
physician for any serious disease within two years before date of policy. John Hancock 
Mutual Life Ins. Co. v. Hatchie (Ohio) ia 

668(7)—Whether insured is in good health at time of. delivery of life policy is generally 
question of fact for jury or court. Mid-Continent Life Ins. Co. v. House. (Okla.) 

668(7)—As respects duty to direct verdict, facts justified conclusive presumption that 
insured knew falsity of statements in application for life policy, to effect that he had 
not consulted physician for alcoholism. Johnson v. New York Life Ins. Co. (S. C.) . 

668(7)—In Massachusetts- suit to avoid life policy, whether insured’s cavaarealemona re- 
garding sugar in urine and consulting physician were made with intent to deceive held 
fact question. New York Life Ins. Co. v. Simons et al. (U. 

(8). ——— Payment of premiums, 

668(8)—-Evidence as to whether premium on life policy had been paid held for jury. 
Credit Life Ins. Co. v. Lee. (Ala.) 

668(8)—Evidence as to whether life policy had lapsed for failure to pay first year’s or 
tender second year’s premium in time held for jury. Klinkhardt v. Crescent Ins. 
O. Seed. ...s 

668(8)—Issue whether insured suing on fire policy was delinquent in payment of assessment 
held for jury under evidence. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) era tee 

668(8)—In action on certificate in mutual assessment life insurance association, whether 
assessment call in question was duly and timely paid held question for jury. Waters 
v. Bankers’ Life Ass’n of Des Moines, Iowa. (Mo.) 

668(8)—Whether assessment life insurer mailed notices to pay assessment to insured held 
for jury. Whether insured received notices to pay assessments mailed to him by as- 
sessment life insurer held far jury. Williams v. Northeast Mut. Ins. Ass’n. (Mo.) 

(10). Loss and liability of insurer in general. 

668(10)—In action on fire policy, where there was some evidence to support defendant’s 
special plea that plaintiff willfully burned insured property, plaintiff was not entitled 
to general charge. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 

668(10)—In action on robbery policy, whether there had been robbery held for jury. 
Levinson et al. v. Fidelity & Casualty Co. of New York. (Ill.) 

6¢8(10)—Where insured, suing on indemnity policy, was allegedly robbed by masked man 
in daylight at front door on prominent street in large city, testimony held to raise 
such doubt as to require submission to jury. Globe Indemnity Co. v. Daviess. (Ky.) 

668(10)—-Whether entry into safe was effected by force and violence, by use of tools, 
directly upon exterior thereof, leaving visible marks, within burglary insurance policy, 
held question for jury under evidence. Globe Indemnity Co. v. Heyman. (Okla.) 

668(10)—Evidence held sufficient for jury in action on fire policy as showing property 
insured was within building described in policy. Fire Ass’n. of Philadelphia v. 
Correll. (Okla.) 


668(10)—Ordinarily, whether insured has performed duty of assisting insurer in defense 


414 


429 


647 


ef suit. question of fact for jury. Meehan v. Commercial Casualty Ins. Co. (S. C.)1140 


668(10)—Whether foundation of insured building left after fire is reasonably adapted for 
= in rebuilding held question of fact. Forrester v. New York Underwriters’ Ins. C 
( Tex.) : 

668(10)—Whether felonious entry was made into premises. by force and_ violence leaving 
visible marks at place of entry, within burglary policy covering stock of goods, held 
question for jury. Aetna Casuz alty & Surety Co. v. Reliable Auto Tire Co. (U. S.) . 

668(10)—In action on use and occupancy policies to recover loss from suspension of busi- 
ness owing to fire, conflicting testimony as to time required to rehabilitate insured’s 
plant held for jury. vue Sound Lumber Co. v. Mechanics’ & ‘Traders’ Ins. Co. 
(Wash.) ‘ 

(11). —— Life or accident insurance. 

668(11)-—Whether in action on accident policy insured taken to hospital for appendicitis 
accidentally ruptured appendix from jolt in ambulance, and whether rupture hastened 
death, held for jury. Benefit Ass’n of Ry. Employees v. Armbruster. (Ala.) 

668(11)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff's evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Young v. Mutual Life Ins. Co. of California. 
( Ariz.) 

668(11)—Evidence in action on life and accident policy held sufficient to take to jury 
cuestion whether insured was intentionally killed by another. Massachusetts Bonding 
& Ins. Co. v. Dale. (Ky.) 
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668(11)—Whether death of insured under accident policy resulted from bodily injuries 
sustained through external, violent, and accidental means. in automobile collision held 
question for jury. Milliren v. Federal Life Ins. Co. (Minn.) 172 

668(11)—Evidence that insured had pyorrhea, with abcesses apparent in three regions of 
mouth, held to raise jury issue in conflicting evidence as to whether abcesses were 
“external” within health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) 175 

668(11)—Hospital records and death certificate. showing insured died of tubercular menin- 
gitis, contradicted by parol evidence, held not conclusive on cause of insured’s death, 
as respects requested peremptory instruction. Johnson v. Missouri Ins. Co. (Mo.) ... 54 

668(11)—As respects motion for nonsuit, uncontradicted testimony showed as matter at 
law that paralysis agitans contributed to death of insured accidentally fracturing hip, 
precluded recovery under accident policy. Runyon v. Commonwealth Casualty Co. 7 

3 

668(11)—-Whether death from general septicemia developing after insured suffered rupture 
of blood vessel in nose while engaged in friendly boxing bout was due to “accidental 
means” within policy held for jury. McQueen v. Prudential Ins. Co. of America. 
(N. Y.) 285 

668(11)—Evidence of insured’s total disability under life policy, where he performed 
customary work after alleged disability commenced held insufficient to raise jury ques- 
tion. Du Rant v. Aitna Life Ins. Co. (S. C.) 1014 

668(11)—Evidence of insured’s total disability at time of cancellation of life policy, where 
she continued work intermittently thereafter, held insufficient to raise jury question. 
Hickman v. AStna Life Ins. Co. of Hartford, Conn. (S. C.) ; . + <ead 

668(11)—Evidence held insufficient to establish, as matter of law, insured’s absence from 
foreign country, to which he went to establish home, for seven-year period without 
being heard from. American National Ins. Co. v. Garcia. (Tex.) 79 

668(11)—Testimony of imsured’s widow, son, and physician held sufficient to take to jury 
question whether insured’s death resulted from heart strain in course of employment. 
Railway Mail Ass’n v. Forbes. (Tex.) . . 

668(11)—Evidence held insufficient to warrant inference that insured, who disappeared 
during life of policy; hence directed verdict for life insurer was proper. Browne v. 
New York Life Ins. Co. (U. S$.) . 

668(11)—Evidence held insufficient to make issue for jury as to whether insured’s death 
following automobile accident resulted exclusively from bodily injuries sustained 
through accidental means. Southern Surety Co. v. Jones. (U. S. 

668(11)—Question whether insured under accident policy lost life in burning building, en- 
titling beneficiary to recover double indemnity, held properly submitted to jury. Messer- 
vey v. Standard Acc, Ins. Co. of Detroit, Mich., Inc. (U. S.) . 

668(11)—In action on accident policy, evidence made issue for jury whether sarcoma re- 
sulting in death was due to accidental injury. Travelers’ Ins. Co. of Hartford, Conn. 
vy. Berson. (OU. S.) «... 

668(11)—In action for double indemnity under life policy, whether accident caused insured’s 
death held for jury. Equitable Life Assurance Society of United States v. Gratiot. 
(Wyo.) 5 ee rt eee oe 

(12). Suicide. 

668(12)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff’s evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Whether insured committed suicide or was 
accidental, so as to cast burden on insurer to prove suicide, where cause of death may 
be referred to either accident or design under evidence. Plaintiff’s evidence in action 
on accident policy held to show to exclusion of every reasonable hypothesis of acci- 
dent that insured committed suicide so as to justify direction of verdict. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) .... 

668(12)—In actions to recover under double indemnity clause in life policies, evidence held 
insufficient, as against presumption that drowning was accidental, to present question of 
fact whether insured committed suicide. Mandi v. Metropolitan Life Insurance Co. 
(N. Y.) 


(13). Amount or extent of loss. 

668(13)—As respects double indemnity clause, whether insured’s death resulted from viola- 
tion of law held for jury. Whether prima facie case that insured died by accidental 
means within double indemnity provision had been refuted by insurer contending in- 
sured was killed in attempt to resist arrests by officers held for jury. California Seate 
Life Ins. Co. v. Fuqua et al. (Ariz.) . 

668(13)—In action on accident policy, whether insured, engaged in second- hand automobile 
business, is incapable of pursuing his usual avocation, held for jury. Travelers 
Protective Ass’n. of America _v. Stephens. (Ark.) 1093 

668(13)—Plaintiff’s right to disability benefits under insurance ‘policy sued on held for 
jury. Glauser v. Philadelphia Life Ins. Co. (Pa.) Secs 

668(13)—Testimony of insured, his wife, and family physician, in action for ’ disability 
benefits as to his total disability to perform any work for compensation during cer- 
tain period. held sufficient to take case to jury. Losnecki v. Mutual Life Ins. Co. 
of New York. (Pa.) . 1004 

668(13)—Evidence as to insured’s partial disability ‘within ‘meaning ‘of accident policy, 
held sufficient for jury. Inter-Ocean Casualty Co. v. Johnston. (Tem) .... 

668(13)—Evidence that insured was not disabled held insufficient to require submitting of 
totality and pT of injury to jury. American National Ins. Co. v. Callahan. 
(Tex.) dans 
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. (14). Notice, proof, and adjustment of loss. 
668(14)—-Whether newspaper account of accident, complying substantially with insurer’s 
request for proof of loss, was mailed to and received by insured, held for jury. 
Barstow v. Federal Life Ins. Co. (Mich.) 
668(14)—-Where acts insured performed to notify insurer of his disability were found, 


whether such acts satisfied policy requirements in furnishing due proof held for court. 
American National Ins. Co. v. Callahan. (Tex.) 


(15). Estoppel or waiver. 
668(15)—-Whether insurer waived provision as to delivery of policy while insured was in 
good health held for jury. Whether acts of insurer’s agent subsequent to insured’s 
death were done while agent was acting adversely to insurer’s interest, and therefore 


not binding on insurer, held for jury on questions of waiver or estoppel. American 
Nat. Ins. Co. v. Few. (Ala.) 


668(15)—Whether either insured or beneficiary participated in inserting misrepresentation 
in application for life policy held for jury. First Nat. Life Ins. Co. of America v. 
) 


policy held for jury. Levinson et al. v. Fidelity & Casualty Co. of New York. (Ill.) .. 

668(15)—Insurer failing to furnish forms for proof of loss, but requesting newspaper 
account of accident, which was forwarded, held not entitled to directed verdict in 
action on policy because beneficiary failed to furnish proof required by policy. Barstow 
v. Federal Life Ins. Co. (Mich.) 

668(15)—Evidence was sufficient for jury as showing that insurer waived right, if any, to 
avoid fire policy covering both residence and barn because residence was unoccupied. 
Harper v. Stoddard County Mut. Fire Ins. Co. (Mo.) ... 

668(15)—Whether insurer’s adjuster waived formal proofs of loss held question for 
jury, where evidence was conflicting. Bobereski v. Insurance Company of Pennsyl- 
vania. (Pa.) ; e art ae < : 

668(15)—In suit on policies containing rider increasing amount payable for permanent 
total disability, evidence of waiver by insurer of provisions that amount payable 


should be amount due when disability began held insufficient for jury. Connecticut 
General Life Ins. Co. v. Bertrand. (Tex.) 


668(15)—If there is any testimony tending to show waiver of forfeiture, issue of fact is 
made for jury, unless only one inference can be drawn from evidence, when question 
becomes one of law for court. Whether insurer, by accepting payment of overdue pre- 
miums with interest without requiring proof of insurability, intended to waive forfeiture 
of life policy held for jury. Harvey v. Jefferson Standard Life Ins. Co. 

§ 669. INSTRUCTIONS. 


(2). The contract. 


669(2)—Oral charge regarding effect of application attached to policy held reversible error. 
American National Ins. Co. v. Few. (Ala.) 
(4). Avoidance and ferfeiture. 
669(4)—Charge jury could consider whether buildings were no longer used for purpose 
stated in fire policy, and intended use held improperly refused. Nypano R. Co. v. 
National Reserve Ins. Co. of Illinois et al. (N. Y. S. C.) 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—In action on robbery policy, instruction on insurer’s investigation of loss as 
waiver of formal proof of loss held misleading. Levinson et al. v. Fidelity & Casualty 
Co. of New York. (IIL) 
669(9)—Instruction submitting issue of insurer’s waiver of untruthfulness of answers in 
insurance application held not objectionable as permitting verdict to be based on mat- 
ters other than those relating to insured’s health. Instruction submitting issue of in- 
surer’s waiver of untruthfulness of answers in insurance application held not mis- 
leading. Coleman v. Central Mutual Ins. Ass’n. (Mo.) 
(11). Death of or injury’ to person insured and cause thereof. 
669(11)—In action on accident policy, instruction defining terms ‘“‘accident’”’ and “accidental 
means” treating them as synonymous, held not erroneous. Travelers’ Protective Ass’n. 
of America v. Stephens. -(Ark.) Reh ces 
(12). Extent of loss and liability of insurer. : ; 
669(12)—In action on life policy containing double indemnity clause, instruction regarding 
accidental means held not objectionable. California State Life Ins. Co. v. Fuqua et al. 
(Ariz.) > 
669(12)—Where measure of damages in automobile theft policy was “actual cash value,” 
instruction giving jury different measure was error. Salinger v. General Exchange Ins. 
Corporation et al. (Ta.) ee : os 
669(12)—Refusal to instruct that, if insured failed to protect contents of burned building 
from further damage after fire, he could not recover for such further damage held 
error. Eagle Star & British Dominions Ins. Co. of London, England v. Head et al. 
(Tex.) 
(13). Notice, proofs, and adjustment of loss. ; 
669(13)—Instructions that proof of loss under policy’ payable to insured’s estate can be 
made only by administrator and that proof made before his appointment is void held 
properly refused, since special administrator could have been appointed. Maskas v. 
North American Acc. Ins. Co. (Mass.) 
$ 670. VERDICT AND FINDINGS. 7 : i 
670—Trial court’s finding construed to mean that insurer’s only knowledge of insured’s 
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bad health was knowledge imputed to it from agent’s knowledge. Lee v. Mutual Pro- 
tective Ass’n. of Texas. (Tex.) 

670—Verdict, supported only by unsatisfactory oral testimony, and opposed by clear, con- 
vincing, and unimpeached es evidence will be set aside. Santy v. Commer- 
cial Casualty Ins. Co. 

§ 672. JUDGMENT. 

672—-Beneficiary under life and disability policy, upon insured’s death, held entitled to 
recover disability benefits, where insurer was fully protected by judgment. Smith v. 
Prudential Ins. Co. of America. (Kan.) .. ; ; owt : 

§ 675. COSTS AND ATTORNEY’S FEES. < 

675—$100 attorney’s fee, for recovering $250 in suit on accident policy tried in justice 
courts, held not excessive where case was appealed. Commercial Casualty Ins. Co. 
v. McCulley. (Ark.) 

675—Insured’s attorney fee of $15 for recovering judgment for double indemnity for six 
weeks at $7 weekly indemnity was increased to $25. Cobb v. Unity Industrial Life 
Ins. Co. (La.) 

675—Attorney prosecuting suit has no lien for his fees or disbursements until after final 
judgment. Attorney bringing personal injury suit for client cannot protect himself for 
amount of his fee by assignment, since right of action is not assignable before judg- 
ment. Herbits et al. Constitution Indemnity Co. of Philadelphia. (Mass.) 

675—Notwithstanding aheiiate of conflicting claims, failure to promptly pay proceeds of 
life policy into court and withdraw from litigation precluded insurer from recovering 
costs and attorney's fees, but entitled claimant obtaining judgment to costs and legal 
interest during time insurer wrongfully withheld proceeds. Maycock v. Continental 
Life Ins. Co. et al. (Utah.) : se oars ry ; 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND STATUTES IN GENERAL. 

687—Burial association having no lodge system with ritualistic form of work held not 
subject to regulation by state insurance department as fraternal society. State ex rel. 
Reece v. Gooch. (Pa.) : : ‘ deine. tte 

687—Where beneficial association recognizes applicability of statute governing such associa- 
tions, third party, cannot question it. Ford et al. v. Grand United Order of Odd 
Fellows of the State of Texas. (Tex.) 1029 

§ 688. EXEMPTION FROM GENERAL LAWS RELATING TO INSURANCE. 

688—Benefit association paying death benefit by assessment after member’s death instead 
of charging annual premium held “insurance company,” within statute waiving forfeiture 
because of false answers in application for insurance, in absence of medical examina- 
tion. Sheridan v. Thibodaux Benv. Ass’n. (La. 

§ 689. SPECIAI, CONSTITUTIONAL AND STATU TORY PROVISIONS. 

689—Statute exempting “Odd Fellows” from chapter regulating fraternal benefit societies 
refers to “Independent Order of Odd Fellows,” composed of white people. Ford et al. 

v. Grand United Order of Odd Fellows of State of Texas. (Tex.) ‘ ..1029 

§ 694. MEMBERSHIP. 

694—F raternal insurance association’s regulations governing member’s expulsion held exclu- 
sive, precluding acts of association’s local agents not in accordance with regulations 
from constituting illegal a of member. Loyal Friends of American Benev. 
Ass’n. v. Center. (Tex.) 

§ 695. OFFICERS AND AGENTS. 

695—Fraternal benefit societies may limit authority of agents by provision in policies, or by 
by-laws constituting part of contracts. Agent where authority is limited, cannot bind 
fraternal benefit society beyond limits of authority by contract, estoppel, or waiver, to 
those having knowledge of limitations. Insured and beneficiaries; under contracts with 
fraternal benefit societies, are charced with knowledge of limitations upon agents’ powers 
embodied in policies of certificates, applications, constitution, or by-laws made part of 
contracts. Bloodgood v. Woman’s Ben. Ass’n. (N. M.) 

§ 697. SUPERIOR. SURORDINATE, AND AFFILIATED BODIES. 

697—Action for recovery of benefits may be maintained against grand lodge where relation 
of insurer and assured existed and was made in behalf of grand lodge. District lodge 
within line and scope of agency to secure members for benefit purposes bound grand 
lodge. Most Worshipful Grand Lodge of Ancient Free and Accepted Masons of 
Alabama v. Callier. (Ala.) 

697—-Subordinate camp of Woodmen of the World is only the agent of Sovereign Camp for 
election and remittance of dues. Roberts v. Sovereign Camp of Woodmen of the 
World. (S. C.) ‘ ease eee 

§ 698. SPECIAL FUNDS. 

698—Funds of mutual beneficiary society generally are merely held by it in trust. Most 
Worshipful Grand Lodge of Ancient Free and Accepted Masons of Alabama v. 
Callier. (Ala.) 

§ 699. REINSURANCE. 

699—Liability of mutual benevolent association taking over obligations of another insurance 
association was measured by provisions of policy and constitution and by-laws of as- 
sociation issuing it. Association’s constitution limiting recovery for disability held in- 
applicable to policies it assumed which were previously issued by another association. 
Amarillo Mut. Benev. Ass’n. v. Franklin. (Tex.) ‘ 
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(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. 

712—Whether insurance contract of fraternal insurance society organized under laws of 
another state is ultra vires depends on the laws of such state and decisions construing . 
them. Neff v. Sovereign Camp 

§ 715. APPLICATION AS PART 

715—Fraternal organization is controlled by its constitution, by-laws, and application for 
membership. Shelton v. American Ins. Union. (Ohio. 

§ 717—CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Contract relation between beneficial or fraternal society and its members, where no 
certificate is issued, is ascertainable by reference to charter of incorporation or 
articles of association and constitution and by-laws. Most Worshipful Grand Lodge 
of Ancient Free and Accepted Masons of Alabama v. Callier. (Ala.) 

718—Constitution and laws of fraternal association, read into insurance certificate by terms 
thereof, if not illegal, immoral, or contrary to public policy, bind parties. Mackowiak 
et al. v. Policy Union of America. (N. Y.) 

718—Fraternal organization is controlled by its constitution, by-laws, and application for 
membership. Shelton v. American Ins. Union. (Ohio.) 

718—Association’s by-laws cannot be looked to for limitation on general language used in 


an insurance policy naming contingency insured against. Amarillo Mut. Benev. Ass’n. 
v. Franklin et al. (Te 

§ 719. SUBSEQUEN 

(1). In general. 

719(1)—Where beneficiary certificate provided that payments should cease after 30 years, 
and insured made required payments, repeal of such provision by subsequent by-law 
held not to defeat insured’s rights, though insured in application agreed to be bound 
by all by-laws then or thereafter in force. Neff v. Sovereign Camp W 5 

719(1)—Change in by-laws, without insured’s knowledge, does not authorize amendment sub- 
stantially altering previously made insurance contract. Statute held not to apply so as 
to bind insured by association’s subsequently attempted change in by-laws. Statute re- 
lating to changes in by-laws of fraternal benefit societies held inapplicable to local 
mutual aid association. Amarillo Mut. Benev. Ass’n. v. Franklin et al. (Tex.) 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE 

720—Where application, accident policy and constitution cf fraternal association provided 
that insured must be in good health when policy is delivered, association held not liable 
for injuries sustained by insured prior to delivery. That agent delivered accident 
policy to insured after insured was held not to entitle insured to recover thereon 
where application, policy and constitution of fraternal association provided that insured 


_ - in good health when policy is delivered. Shelton v. American Ins. Union. 
io. re 


§ 722. VALIDITY IN GENERAL. 

722—It is neither unlawful nor against public policy for insurance contract to stipulate that 
policy shall become void under specified conditions. Mackowiak et al. v. Policy Union 
of America. (N. Y.) a 

§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

(1). In general. ‘ : id 

724(1)—Where insured, who made all payments on fraternal beneficiary certificate providing 
that payments should cease after 30 years, was suspended for failure to make further 
payments, and was then offered only conditional restoration, fraternal society was 
estopped to rely on defense of ultra vires. Neff v. Sovereign Camp W. O. W. (Mo.) 

724(1)—If insurer’s agent acted in scope or apparent scope of authority in delivering policy 
and accepting insured’s promise to pay in near future, contract was consummated 
when policy was delivered. Fraternal insurance association could waive right of 
requiring initial payment as reserved by constitution and by-laws before consummating 
insurance contract. Where fraternal insurance association’s soliciting agent had 
implied authority to determine manner of making initial payment, his act in delivering 
policy and accepting insured’s promise to pay was act of insurer, and constituted 
waiver of immediate payment. The Praetorians v. Strickland. (Tex.) 


§ 726%. CLASSIFICATION OF RISK. : , an : 

726%4—Secretary of mutual aid association had no authority to arbitrarily divide policy- 
holders into classes so as to lessen benefits due under policy. Amarillo Mut. Benev. 
Ass’n. v. Franklin et al. (Tex.) 

§ 730%. ; 

730%4—Instruction for computing damages for canceling fraternal benefit certificates held 
erroneous. Measure of damages for canceling fraternal benefit certificates was value 
of certificates at date of their alleged breach. In suit for damages for canceling benefit 
certificates, certificates’ value at time of canceling was gross amount of benefits at 
maturity, minus dues payable during life expectancy and interest thereon, plus sick 
benefits entitled to be received. Earnings insurer, sued for damages for canceling bene- 
fit certificates, could claim from dues under certificates, should be determined by cal- 
culating interest on each dues payment date at 6 per cent to date life expectancy ended. 
Insured suing for damages for canceling of benefit certificates could recover as_ sick 
benefits all benefits accrued prior to breach, or that would accrue after breach from 
illness contracted before breach, and for period illness would continue after rendition of 
judgment. Insured suing for damages for canceling benefit certificates could not be 
presumed to become sick during presumed life expectancy. In. suit for cancellation of 


1496 





Topical Index 


fraternal benefit certificates, whether letter regarding insured’s dues was written by 
insured or some one acting for her held for jury. Loyal Friends of American Benev. 
Ass’n. v. Center. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 
747—Where insured, after making all payments required under beneficiary certificate 
providing that payments should cease after 30 years, was suspended for not making 
further payments, insurer should have offered insured unconditional restoration 
instead of restoration conditioned on good health. Where record fails to show that 
insured could have complied with health conditions essential to restoration to member- 
ship in fraternal insurance society, insured held not to have acquiesced in suspension. 
Acquiescence is no defense to an illegal suspension of member by fraternal beneficiary 
society. Neff v. Sovereign Camp W. O. W. (Mo.) 
747—By-law of fraternal order, giving extended insurance to suspended members, held to 
include members entering the order between January 1, 1913, and March 1, 1922. 
Tyson v. Catholic Order of Foresters. (Wis.) 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Where substituted life certificate issued April 9, 1932, provided that nonforfeiture 
values should be computed as of April 1, 1925, further provision that they were 
conditioned on 36 monthly payments held not to change specified anterior dating for 
such computation. Where nonforfeiture values under insurance certificate automatically 
extended insurance beyond time for which insured was in default, insurer was liable 
on certificate. Insurer has power to provide in substituted policy that nonfeiture 
values shall be computed as of anterior date, It cannot be presumed, in absence of 
proof, that substituted life certificate providing for computation of nonforfeiture 
values as of anterior date had in fact no reserves at time. Higgins v. Sovereign 
Camp, W. O. W. (Ala.) 
750—In action on fraternal insurance certificate of member dying November 14, failure 
to pay quarterly premium due October 1st held forfeiture of certificate under by-laws, 
notwithstanding privilege of reinstating certificate during ae January. Southie 
House v. Grand Lodge, Colored Knights of Pythias of Texas. a; ) 
$ 753. SUFFICIENCY OF PAYMENT OR TENDER TO “PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—Local order crediting insured’s passbook while sick and remitting dues became 
bound to Grand Lodge for dues, so that failure to remit dues credited did not lapse 
policy. Rucker v. Most Worshipful St. John’s Grand Lodge, Ancient, Free and Ac- 
cepted Masons of Louisiana. (La.) : Saha see 
(2). Person to whom payment may be made. 
753(2)—-Where deceased was in good standing with local lodge at death, grand lodge cannot 
be heard to say that policy was suspended, where members of local lodge were not 
suspended before member’s death. Wilmer v. Most Worshipful St. John’s Grand Lodge, 
A. F. and A. M. for State of Louisiana. (La.) .. 
753(2)—-Where local order is Grand Lodge’s agent in collecting dues, payment to agent is 
equivalent to payment to principal. Rucker v. Most Worshipful St. John’s Grand 
Lodge, Ancient, Free and Accepted Masons of Louisiana. 
$ 735%. ESTOPPEL OR WAIVER AFFECTING RIGHT OF “FORFEITURE. 
(1). In general. 
755(1)—lIncontestable clause of fraternal insurance contract held not to preclude insurer 
from contesting liability where insured was murdered by beneficiary, in view of pro- 
vision expressly excepting such risk. Moore et al. v. American Ins. Union. (Kan.).. 
755(1)—Insured, who was informed that further payments would not be received, held not 
required to thereafter pay or tender assessments. Bellis v. Modern Woodmen of 
America. (Mo.) 
755(1)—Fraternal insurance certificate held forfeited under ‘by-laws. ‘by nonpayment of 
premiums, notwithstanding society continued to carry deceased’s name after lapse. 
Southie House v. Grand Lodge, Colored Knights of Pythias of Texas. (Tex.) 
(2). Powers of officers and agents. 
755(2)—Issuance by financial secretary of fraternal insurance society of receipt in full for 
dues to sick member more than thirteen weeks in arrears held waiver of forfeiture 
provisions of by-laws. Hill v. Lexington Council, No. 21, Jr. O. U. A. M. No. 414. 
Cee GAP sat ews 293 
755(2)—Agreement by " subordinate camp of Woodmen of the World to pay member’s dues 
would not alone relieve default in payment of dues to Sovereign a Roberts v. 
Sovereign Camp of Woodmen of the World. (S. C.) ‘a ‘ .1017 
(4). Custom and course of dealing. 
755(4)—Brotherhood accepting benefit certificate dues for years after due dates held es- 
topped on member’s death, to deny he was in good standing. Brotherhood of Mainten- 
ance of Way Employees v. Nolan. (Colo.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Under by-laws, where no notice to pay arrears or suffer suspension was given to 
member of fraternal insurance society, or other action taken, he was member at time 
of death. Hill v. Lexington Council No. 21, Jr. O. U. A. M. No. 414. (N. 
§ 758. REINSTATEMENT. 
§ 761. HEALTH AND CONDITION OF INSURED. 
761—Beneficiary under benefit certificate, reinstated on application falsely stating that insured 
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was in good health, held not entitled to recover thereon. Asposito v. Security Ben. 
Ass’n. (Mich.) 

§ 763. WAIVER OR OBJECTIONS. 

763—As respects reinstatement, estoppel and waiver should not be as strictly invoked against 
fraternal beneficial association as against insutance company with capital stock, organ- 
ized for profit. Asposito v. Security Ben. Ass’n. (Mich.) 

763—Acceptance by local officers of fraternal benefit society of payment of arrearages of 
suspended member with knowledge that member was sick held not to reinstate member, 
in view of by-laws. Bloodgood v. Woman’s Ben. Ass’n. (N. 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Public policy precludes one without insurable interest of berefits of insurance on life 
of one to whom he is not related by blood, marriage, or adoption. Grand Court, Order 
of Calanthe of Texas v. Smith et al. (Tex.) 


§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Where beneficiary named in life policy was ineligible, sole surviving heir of insured 
was entitled to insurance. Insurer’s paying insurance into court did not constitute 
waiver of objection to eligibility of beneficiary named in policy so as to prevent 
insured’s heir from recovering insurance. Henderson v. Woodmen of Union et al. 
(Miss.) 

777—Proceeds of insurance certificate held payable to heirs of member of fraternal society, 
where beneficiary was wholly unrelated to member. Grand Court, Order of Calanthe of 
Texas v. Smith et al. (Tex.) 


§ 778. FAILURE TO MAKE DESIGNATION. 

778—Deceased member of beneficial association having failed to designate beneficiary, 
fits held payable to administratrix. Hulick v. Ellenberger et al. (Pa.) 

§ 779. CHANGE OF BENEFICIARY. 

§ 784. —— MODE OF CHANGING DESIGNATION. 

(6). Who may make objection. 

784(6)—Beneficiary cannot attack change of beneficiary by insured on ground of fraud 
or undue influence. Beneficiary has such substantial interest as will justify action to 
prevent change of beneficiary without binding assent of insured. Barnett v. Boyd. 
(Ala.) 

§ 786. LOSS OR —e ON WHICH BENEFITS. BECOME PAYABLE. 

§ 787. IN GENE 

787- -Sunstroke suffered _ ae while engaged in usual occupation held injury caused 
through “external, violent and accidental means’? within benefit certificate. Tate v. 
Benefit Ass’n. of Ry. Employees. (Minn.) . 5« 55 

787—Provision making fraternal insurance certificate void if member loses life by beneficiary’ s 
hand held valid. It would be against public policy to permit beneficiary who killed in- 
sured and was convicted of manslaughter to recover on certificate, even without pro- 
vision therein against such recovery. Where fraternal insurance certificate provided it 
should be void if insured’s death resulted from beneficiary’s act, neither insured’s even 
without provision therein against such recovery. Mackowiak et al. v. Polish Union of 
America. (N. Y. 

787—Provision in fraternal insurance policy that it shall be void if insured dies in con- 
sequence of violation or attempted violation of laws held valid. Insured, who assaulted 
officer while under arrest and was killed, held to have died “in consequence of viola- 
tion of law,” within exemption of fraternal insurance policy. Guy et al. v. Grand 
Lodge, Colored Knights of Pythias of Texas. (Tex.) 

787—-Statute does not prohibit issuance, by mutual aid association, of policy providing that 
association would pay member permanently and totally disabled sum of $1 received from 
each member in good standing, not to exceed certain sum. Policy providing for total 
disability insurance, if insured was disabled before attaining age of 65 years, merely 
required that cause of disability should occur before sixty-fifth birthday. That insured 
could do small portion of housework with assistance of others was not controlling on 
question of her total and permanent disability. ‘‘Total disability” exists if insured is 
unable to do any substantial portion of work connected with his occupation. Amarillo 
Mut. Benev. Ass’n. v. Franklin et al. (Tex.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Death benefits in fraternal beneficiary society not authorized by statute under which 
it was organized to pay benefits to deceased member’s legal representatives held pay- 
able to next of kin of deceased leaving no widow. Fraternal beneficiary society’s pay- 
ment of benefits to deceased member’s executor held no bar to action by deceased’s 
next of kin for sch benefits, notwithstanding society’s by-laws purported to authorize 
such paymerts, where statute under which society was organized did not authorize 
payment to legal representatives. Stewart et al. v. Washington Camp No. 7, Patriotic 
Order, Sons of America. (N. J.) 

793—Where deceased member of beneficial association failed to designate beneficiary, asso- 
ciation’s paying money into court in widow’s suit held not waiver of right that money 
be paid to administratrix. Hulick v. Ellenberger et al. (Pa.) Z 

§$ 797%. — 

797 A— Rule or by-law of benefit society forbidding assignment of policy after insured’s death 
is void, since unreasonable restriction on right to contract and contravening statute 
authorizing transfer of interest in nonnegotiable written instrument. Statute declaring 
void assignments forbidden by policy or plan of benefits held not to invalidate assign- 


1498 





Topical Index 


wa by beneficiary after death of member, although forbidden by by-laws. Ford et al. 
Grand United Order of Odd Fellows of the State of Texas. (Tex.) 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—‘*Fraternal benefit orders,” are not liable for attorney’s fees and damages, imposed on 
“insurance companies” for refusal in bad faith to pay losses. Brown v. Travelers’ 
Protective Ass’n. of America. (Ga.) 

800—Penalty was improperly awarded where lodge, in good faith, denied claim for insurance, 
believing insured was not in good standing Wilmer v. Most Worshipful St. John’s 
Grand Lodge, A. F. and A. M. for State of Louisiana. (La.) 

(F) ACTIONS FOR BENEFITS. * 


§ 807. CONDITIONS PRECEDENT IN GENERAL. eye 
807—Proof of insured’s disability held not condition precedent to recovery under disability 


clause, not providing for forfeiture for failure to make proof. Sovereign Camp, 
WwW W. v. Meek. (Ark.) 


§ 809. DEFENSES. 
809—Where insurance contract is executed and corporation has received benefits, corpora- 
tion’s want of power to make contract cannot be invoked as defense. Amarillo Mut. 
Benev. Ass’n. v. Franklin et al. (Tex.) 
§ 814. PROCESS AND APPEARANCE. 
814—Service on officer of local lodge held not proper service on fraternal benefit society 
under statute providing for service on insurance commissioner. Ford et al. v. Grand 
United Order of Odd Fellows of State of Texas. (Tex.) 
§ 815. PLEADING. 
(4). Issues, proof, and variance. 
815(4)—Acquiescence in suspension from fraternal insurance oqaiety is affirmative defense 
and not available unless pleaded. Neff v. Sovereign Camp, W. O. W. (M 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general 
817(1)—Burden was on insurance association to prove defense that benefit certificate did 


not : ag it - pay absolutely the sum specified. Amarillo Mut. Benev. Ass’n. v. Franklin 
et a 


§ 818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Application referred to as part of contract held admissible in action on benefit certi- 


ficate, though not set forth in petition or attached thereto. Brown v. Travelers’ Pro- 
tective Ass’n. of America. (Ga.) adeun 


(3). Forfeiture of certificate. 
818(3)—In_ beneficiary’s action to recover death benefits against fraternal order, secretary 
of local lodge was properly examined respecting representation of local lodge in good 
standing in general lodge. That deceased was reinstated in endowment department of 
fraternal order was properly shown by secretary of local lodge and official receipt 
book. Most Worshipful Grand Lodge of Ancient Free and —— Masons of Ala- 
bama v. Callier. (Ala.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Plaintiff, showing death of insured while in good standing in benefit association, 
and introducing certificate naming herself as beneficiary, established prima facie case. 
Beneficiary seeking to show mental incapacity of insured to change —— must 
show more than that insured was drinking heavily. Barnett v. Boyd. (Ala.) 
819(1)—Evidence showed that accident policy was written four days after insured received 
injuries. Shelton v. American Ins, Union. (Ohio.) 
(2). Matters of avoidance or forfeiture. 
819(2)—-Evidence in suit on fraternal policy disclosed local order considered insured in good 
standing; hence policy did not lapse. Rucker v. Most Worshipful St. — Grand 
Lodge, Ancient, Free and Accepted Masons of Louisiana. (La.) va hates : 
(3). Estoppel and waiver. 
819(3)—Evidence warranted jury’s finding that fraternal insurance association’s soliciting 
agent had implied authority to extend to insured credit on initial payment. The 
Praetorians v. Strickland. (Tex.) 
(F) ACTIONS FOR BENEFITS. 


§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Question of insured’s consent to change of beneficiary held for jury. Barnett v. 
Boyd. (Ala.) 
825(1)—-Evidence as to whether minds of parties met so as to result in_ contract for exchange 
of existing for new fraternal insurance certificate, held for jury. Evidence as to whether 
fraternal insurance society was estopped to claim that old insurance certificate was not in 


546 
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. .1099 


20 


force held for jury. Roberts v. Sovereign Camp of Woodmen of the World. (S. C.)1017 


(2). Avoidance or forfeiture. 

825(2)—Whether deceased was in good standing in indicated class of fraternal association 
at time of death, held for jury. Most Worshipful Grand Lodge of Ancient Free and 
Accepted Masons of Alabama v. Callier. (Ala.) 

825(2)—Whether insured’s sickness after applying for benefit certificate was appendicitis, 
from which he died and materially increased risk held for jury. Whether insured, 
dying from chronic appendicitis misrepresented condition of his health with intent 
to deceive, held for jury. Sovereign Camp W. O. W. v. Rowe. (Ala.) 
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825(2)—Failure to submit to jury defense of fraud in action on benefit certificate held 

justified under evidence. Brown v. Travelers’ Protective Ass’n. of America. (Ga.) 1099 
(3). Death or injury and cause thereof. 

825(3)—Evidence held to make issue for jury of insured’s total disability - action on 
benefit certificate. Brown v. Travelers’ Protective Ass’n. of America. Ps: 

825(3)—Whether insured was totally disabled within meaning of policy held for jury. 
Amarillo Mut. Benev. Ass’n. v. Franklin et al (Tex) 

§ 826. —— INSTRUCTIONS. 

(1). In general. 

826(1)—Charge that insured’s appentiicitis attack after date of application for benefit 
certificate would not avoid contract, unless he knowingly represented that he had not 
been sick such date with intent to deceive insurer and such fact increased risk held 
proper. Charge that insured’s warranty of good health did not mean perfect health, 
but freedom from disease affecting his general healthfulness, held proper. Charge 
to find for defendant in action on benefit certificate, if insured signed acceptance war- 
ranting that he had not been sick since date of application, but had suffered appendi- 
citis attack, -held properly refused. Charged to find for defendant in action on benefit 
certificate, if insured was not duly obligated or introduced by camp or authorized deputy 
and certificate was manually delivered to him while in good health held properly refused 
as misleading. Sovereign Camp W. O. W. v. Rowe. (Ala.) . ..1193 

826(1)—Evidence held sufficient upon which to base instruction reciting that insured informed 
insurer’s representative that he desired to pay assessments on policy and was informed 
that insurer would not accept any more assessments. Bellis v. Modern Woodmen of 
America. {(Mo.) Kpaiptiacos «uke . 980 

826(1)—Instruction that jury might consider notice in financial cards on question of 
waiver of fraternal benefit association’s constitutional provision that member would be 
suspended who became $3 in arrears in dues held proper under evidence. Edwards v. 
Grand Lodge K. P. of South Carolina. (S. C.) ....1020 

§ 833. APPEAL AND ERROR. 

833—Fraternal insurance company’s appeal was dismissed where judgment on policy was 
unpaid, and no appeal was pending within 60 days after judgment. Ashworth v. Ancient 
Order of United Workmen of Kansas. (Kan.) 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statutes declaring indemnity insurer’s liability absolute when loss occurs within contract, 
and authorizing suit against insurer by person injured in own name after obtaining 
judgment against insured, held not to violate Fourteenth Amendment. Ft. Dearborn 
Ins. Co. et al. v. Heaton. (Ala.) 

4—Statute relating to penalty and attorney’s fees, where insurer ’ fails to pay within certain 
time, is highly penal, and should be strictly construed. National Fire Ins. Co. v. 
Kight. (Ark.) 

4—Act providing for additional license fee of per cent. of premiums paid foreign 
insurance company becoming effective June 16, 1931, held not retroactive as to that 
year. Jefferson Standard Life Ins. Co. v. King. (S. C.) ay 

15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

0—Act providing for additional license fee of 1 per cent on “total” premiums paid 
foreign insurance company held not to allow deduction for dividends or bonuses paid 
in cash or applied in abatement of premiums. Jefferson Standard Life Ins. Co. v. 
King. (S. C.) ‘ EE aS vee at tae 

Il. Insurance Companies. 

(B) MUTUAL COMPANIES. 

§ 57, FRANCHISES AND POWERS. 

(2). Contracts of insurance. 
(3). Policies on cash premium or stock plan. 

57(3)—Assessment life insurance company held bound by contracts on level premium plan, 

since their execution was not directly prohibited. Nastav v. Missouri Mut. Ass’n. (Mo.) 


III, Insurance Agents and Brokers. 
IV.  Insurable Interest. 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Assessment life insurance contracts held analogous to level premium contracts, and 
hence liability was required to be measured by law applicable to level premium contracts. 
Nastav v. Missouri Mut. Ass’n. (Mo.) ‘a b aaieea 
§ 131. VALIDITY OF ORAI, CONTRACTS. 
(1). In general. 
131(1)—Agent’s oral agreement when taking application for automobile liability policy 
respecting automatic transfer from old car sold to new one purchased was merged in 
written Policy. Chambers v. Home Mut. Ins. Ass’n. (Ia.) a 
2). Authority of agent. 
131(2)—Agent’s authority to take oral application did not indicate authority to make oral 
contract of insurance for future term. Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(5). Acceptance and effect thereof. 
136(5)—Insured accepting automobile liability policy was bound thereby, though not cor- 
responding with preliminary negotiations. Insured accepting policy could not claim 
insurer was estopped from enforcing terms thereof. Chambcrs v. Home Mut. Ins. 
Ass’n. (Ia.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(2). Payment of first premium. 
141(2);—Payment of initial premium, being for insurer’s benefit, may be waived. Waiver 
of prepayment of initial premium may be implied from unconditional delivery of 
policy without requiring its payment, or from extensions of time for payment. Wright 
v. New England Mutual Life Ins. Co. (S. C.) 
§ 143. REFORMATION. 
(4). As to property or interest covered. . 
143(4)—Insurance policy, intended to cover certain building, location of which was known 
to both parties, held properly reformed for mutual mistake in description of land upon 
~ — was situated. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont. : esc os 
143(4)—Where insurer’s agent, with knowledge that insured wanted merchandise located 
in certain building insured, represented that_policy covered such merchandise, insurer 


is entitled to reformation of fire policy. Fremont Beverage Co. v. Maryland Ins. 
Co. (Nebr.) 


(7). Necessity ‘of reformation. 
143(7)—As respects necessity of reformation, mere clerical error in description in hail 
insurance policy of land covered held not to bar insured’s right to reimbursement for 
loss of crop where evidence clearly disclosed tract intended. Reformation is not 


4 





Topical Index 


necessary to recovery upon hail insurance poliiy incorrectly Leet land insured. 
Bolder v. Fidelity Phenix Fire Ins. Co. (Nebr.) ; 
§ 144. MODIFICATION. 
- In general. 
144(1)—Where policy did not provide for automatic transfer from dealer’s old car sold 
to new one purchased, insured was not entitled to transfer until he met conditions 
respecting transfer. Chambers v. Home Mut. Ins. Ass’n. (la.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Rules for construction of insurance contracts apply 
Treolo v. Iroquois Auto Ins. Underwriters. (Ill. “'s 
146(1)—-Unambiguous policy must be construed conus to terms thereof taken in their 
ordinary sense. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. (U. S$ 
(3). Liberal or strict construction. 
146(3)—Ambiguities and doubtful clauses in insurance policies must be most strongly 
construed against company preparing them. Gilbert v. Life & Casualty Co. of 
Tennessee. (Ark.) Kohcedil b ius utareis as ar i 
146(3)—Insurance policy must be construed liberally in favor of insured and_ strictly 
against insurer. Treolo v. Iroquois Auto Ins. Underwriters. (Ill.) eeu 
146(3)—Policy prepared by insured should not receive strained construction against insured. 
Ambiguous expressions in policy are resolved against insurer. United States Fire Ins. 
Co. of New York v. Banks of Wabash, Inc. (Ind.) 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—When application for insurance policy, and articles of association are set out in 
certificate or made part thereof by proper nen they form part of contract. Nastav 
v. Missouri Mut. Ass’n. (Mo.) 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, ‘OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Article of association and by-laws of insurance company cover all provisions of 
insurance contract not provided for in application for certificate. In case of conflict 
between provisions in articles of association and by-laws of insurance company and 
those of policy, latter prevail. Nastav v. Missouri Mut. Ass’n. (Mo.) 
152%. om 
Rule adopted by state road commission, requiring indorsement on indemnity policies 
issued to taxi company, has effect of law. American Fidelity & Casualty Co. v. Big 
Four Taxi Co. (W. Va.) ita : 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 165. DESCRIPTION OF LOCATION. 
165—Description of land on which insured building is situated is only nominal part of 
insurance contract. Thielbar Realties Inc. v. National Union Fire Ins. Co. (Mont.) 
§ 175. COMMENCEMENT OF RISK. 
17£—Date of issuance of automobile liability policy held prima facie same as day policy 
went into effect. Ft. Dearborn Ins. Co. et al. v. Heaton. (Ala.) 
175—Life policy runs from date of delivery and not from date of policy, where delivery 
was held up until full payment of first year’s premium. Klinkhardt et al. v. Crescent 
Ins. Co. (Mo.) . saa seb egas 
175—Where insured was injured in 1926, and permanency of disability was determined 
after November 1, 1929, permanent disability dated from 1926 preventing recovery on 
rider effective November 1, 1929, increasing amount for permanent total disability. 
Connecticut General Life Ins. Co. v. Bertrand. (Tex.) 


VI. Premiums, Dues and Assessments. 
§ 195. LEVY AND COLLECTION OF ASSESSMENT 
(2). Notice of assessment. 
195(2)—That notice of assessment erroneously designated number of insured’s policy, held 
not to excuse failure to pay assessment, as regards right to recover for subsequent 
loss. Anderson v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 4 


VII. Assignment or Other Transfer of Policy. 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured may assign ordinary life policy in payment of debts without beneficiary’s con- 
sent. Changes of beneficiaries and assignments of life policies by insured to creditor 
without consent of beneficiary, who was insured’s wife, held valid. Hawks v. Mobley, 
Superintendent of Banks et al. (Ga. 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Paper executed by insured reciting that he sold, transferred, and assigned life policy, 
held valid assignment, though insurer did not enter assignment on policy. Hawks v. 
Mobley, 5 ge age of Banks. (Ga.) eee 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—That bank president executed changes of beneficiaries and assignments of life policies 
to bank, as result of pressure and promise to lighten punishment on plea of guilty to 
embezzlement charge, held not to show “duress” invalidating transfer. Changes of 
beneficiaries and assignments of life policies by officer to bank in partial restitution for 
defalcations held not void, where promise of aid to lessen punishment referred only to 
aid following plea of guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) 
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§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT 

214—Fire policy may be assigned without formal written assignment, transferring in- 
sured’s interest, where farm machinery dealer contracted to insure goods purchased 
under conditional sale, and all other merchandise with loss payable to seller, seller 
not having acquired lien on other merchandise or assignment of policy held not to 
have acquired any interest in insurance thereon. Implement Dealers’ Mut. Fire Ins. 
Co. v. Myron et al. (N. D.) 

§ 218. RIGHTS AND LIABIL ITIES OF ASSIGNEE. 

§ 222. ——- TRANSFER AS COLLATERAL SECURITY. 

222—Where life policy was assigned and delivered as security for debt of insured, and 
beneficiary joined in assignment, and insurer consented thereto, creditor, on insured’s 
default, held entitled to maintain action against insurer to apply cash surrender and 
investment values of policy in satisfaction of indebtedness. Bank of Idana v. Illinois 
Life Ins. Co. (Kan.) Sans 


VIL. Cancellation, ‘Sieniialiee, Muasideemith, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Liability policy issued under statute on automobile owner’s conviction as drunken 
driver held cancellable only as statute provides, though conviction was reversed. Ken- 
nedy v. Indemnity Ins. Co. of North America. (N. J.) 

§ 229. NOTICE TO CANCEL. 

(4). Authority of agent to waive notice. 

229(4)—Common agent of two insurance companies held without authority to cancel fire pol- 
icy on one company at insurer’s request and issue policy in another company unknown to 
insured, where insured did not ratify act of common agent of insurance companies in 
canceling fire policy in one company and issuing policy in another, insured was entitled 
to recover against original, not substituted insurer. Jernigan v. National Union Fire 
ins. ‘Co. (CN. C.) nds Aee 
235. EVIDENCE OF CANCELLATION. 

35—Cancellation of life policy not alleged or proved — or illegal is presumed 
lawful. Baker v. Travelers’ Ins. Co. (N. C.) ; 

§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Group life policy insuring employee if death occurred during its continuance did not 
authorize recovery where beneficiary showed cancellation before insured’s death, not- 
ee disability occurred during continuance. Baker v. Travelers’ Ins. Co. 

§ 249. ACTION FOR RESCISSION. 

249—In suit to cancel life policies, evidence held not to establish fraud of insured in 
answering questions in application. New York Life Ins. Co. v. Halpern. (U. S.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
A) GROUNDS IN GENERAL. 
252. REPRESENTATIONS. 
293. - IN GENERAL. 
53—-Provision that fire policy shall be void if insured has concealed or misrepresented any 
material fact concerning insurance is valid. Williams et al. v. Connecticut Fire Ins. 
Co. (Mo.) 
§ 256. ——EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 
256(2)—False statements in application, even though material, are not ground for avoid- 
ing life policy, unless made with intent to deceive or relating to matter of which 
applicant was consciously ignorant. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
§ 257. CONCEALMENT. 
§ 261. — EFFECT. 
261—Insured’s failure to disclose conditions affecting risk of which he is aware makes 
contract voidable at insurer’s option. New York Life Ins. Co. v. Cohen et al. 
(CU. 8.) Bas 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(3). Knowledge and intent of applicant. 
291(3)—Applicant’s false representations regarding health history held material voiding 
life policy, though made in good faith. and though applicant may not have had any 
disease mentioned in application. Thompson vy. Metropolitan Life Ins. Co. (Ga.) . 
(5). Good or sound health. 
291(5)—-Answer concerning applicant’s health that she was “in bed part of the time” 
held to mean that che was not in good health. Lee v. Mutual Protective Ass’n. of 
Texas. (Tex.) 
§ 298. INTEREST OF ASSU RED OR BENEFICIARY. 
298—-That insured designated beneficiary as insured’s sister, when she was not his sister. 
held to render policy void. Globe Life Ins. Co. of Illinois v. Miller. (Ind.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 
310(2)—Notice advising insured of amount of overdue assessment and of due date, and 
that nonpayment renders policy void, held sufficient notice of suspension. Provision of 
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policy and of society’s constitution, for suspension of insurance on failure to pay 
assessment held self-executing. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) cack pater We eeerenabce Sy mietainvaceinraa ae ones 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Under indorsement required on indemnity policy issued to taxi company, insurer 
held liable to passenger injured through company’s fault, regardless of insured’s con- 
current breach of policy. American Fidelity & Casualty Co. v. Big Four Taxi Co. 
(W. Va.) 5 


(B) MATTERS RELATING TO PROPERTY oR INTEREST INSURED. 


§ 330. INCUMBRANCES. 
(1). In general. 

330(1)—Provision that fire policy shall he void if subject of insurance becomes incumbered 
by chattel mortgage is valid. Williams et al. v. Connecticut Fire Ins. Co. {Mo.) 

§ 332%. emees 

332Y ,—That insured used automobile to haul material for hire, but employed own servant 
‘and never parted with possession, held not to violate policy provision that automobile 
would not be rented. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. (S. C.) 

§ 336. ADDITIONAL INSURANCE. 

(1). In general. 

336(1)—Breach of standard fire policy provision making policy void, if insured obtains 
other insurance not permitted in writing on policy, held sufficient ground for denial of 
insurer’s liability to insured. Fire policy provision making policy void if insured had 
other insurance, not permitted in writng on policy, is reasonable, because moral hazard 
should not be increased without insurer’s knowledge. Insurer’s attempt to waive bene- 
fits under other fire policies held unavailing to avoid effect of policy provision making 
policy void in case of additional insurance on property not permitted in writing. 
Heldreth v. Federal Land Bank of Baltimore et al. (W. Va.) 

356. EXTENSION OF TIME FOR PAYMENT. 

§ 358. -——- BY AGENT OR BROKER. 

358—Insurer’s agent authorized to collect premiums had implied authority to extend pay- 
ment. Life insurer waived default in payment of premium where its agent stated he 
would call for payment of premium due on certain date two days later, and facts dis- 
closed that he had never called for payment thereof. First National Life Ins. Co. of 
America v. Gross. (Ala.) 

§ 359. SUFFICIENCY OF PAY MENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(2). Remittance by mail. 

360(2)—Facts established invitation to insured to transmit fire insurance assessment by 
mail. Generally, where insurer invites mailing of premiums, funds mailed in time to 
reach home office in due course on or before day premium falls due will constitute 
timely payment. Effect of mailing premium, as regards payment, depends wholly upon 
intention. Where assessment was not mailed insurer until policy was under suspension, 
and not received until after fire, insured could not recover on policy, since payment 
of assessment did not become effective until received. 7" v. Farmers’ Mutual 
Fire Ins. Co. (Mo.) ; az . 

§ 362. EXCUSES FOR NONPAYMENT. 

362 -Receipt by insurer of proof of insured’s disability held condition precedent to waiver 
of premiums provided for only on receipt of proof of disability while policy was in 
force. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. (U. S.) : 

362—Where tender of second year’s premium on life policy is wrongfully refused, policy 
remains in force. Klinkhardt et al. v. Crescent Ins. Co. (Mo.) 

362—Insurer’s waiver of premiums, if insured becomes wholly disabled and such ‘disability 
continues for specified period, cannot be invoked unless both of such conditions are 
shown to be satisfied. Western & Southern Life Ins. Co. v. Smith. (Ohio.) 

§ 368. — PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Nonforfeiture of policy being void under state law forbidding deduction of sur- 
render charge, policy was binding on insurer only as paid- -up insurance as — in 
statutes. Pendleton v. Pan American Ins. Co. (U. ) hac aa a 


XI. Estoppel, Waiver or Agreements Affecting Right par or 
Forfeit Policy. 


§ 377. KNOWLEDGE OR NO'TTCE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—That insurer’s agents when taking insured’s application may have known insured 
was sick, and that their knowledge may have been imputable to insurer, did not affect 
falsity of insured’s answers as to prior medical history. Thompson vy. Metropolitan 
§ 378. KNOWLEDGE OF OR NOTICE TO A eleinennn: OR re 
Life Ins. Co. (Ga.) ; 
(1). In general. 
378(1)—Insurer, whose agent knew that insured building, described in policy sued on as 
community hall at his suggestion, was used as road house, waived or was estopped to 
set up as defense such misstatement. Thielbar Realties, Inc. v. National Union Fire 
Ins.’ Co. (Mont.) 
378(1)—Knowledge of applicant’s bad health imputed to insurer when application was made 
because of agent’s knowledge was also imputed to insurer some two weeks later when 
policy was delivered. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
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(3). Nature of agency and authority of agent. 
378(3)—-Knowledge imputed to insurer by reason of agent’s knowledge is not affected by 
agent’s lack of power to waive aa in _ or to estop insurer. Lee v. Mutual 
Protective Ass’n. of Texas. (Tex.) 
§ 379. INSERTION OF FALSE ANSWERS IN “APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general, 
379(1)—Insurer’s agent owes its duty to correctly record answers contained in application 
for life policy. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(2). Statements as to title. 
379(2)—-Insurance agent’s error or neglect in stating insured’s title to or interest in land, 
on which insured building is located, will not avoid policy. Thielbar Realties, Inc. v. 
National Union Fire Ins. Co. (Mont.) 


(4). Life and accident insurance. 
379(4)—Where insurer’s agent changes, without insured’s knowledge, statement that health 


is bad to read that it is good, insurer is bound. Lee v. Mutual Protective Ass’n. of 
Texas. (T'ex.) Drain’ Sretae 


(5). Good faith of insured. 
379(5)—Insured under life policies embodying applications held not estopped from assert- 
ing error in answers to medical questions in application, where ‘eee copies were 
practically illegible. New York Life Ins. Co. v. Halpern. (U. S.) 
379(5)—Ljife insurer held not bound by fraudulent act of agent writing in application that 
insured and beneficiary were cousins when they were not related, since insured could 
have discovered fraud by examining application. Provident Relief Ass’n. v. Butts. 


(Va.) : Pica aed 
$ 388. IMPLIED WAIVER IN GENERAL, 
(5). Subsequent breaches in continuation of existing conditions. 
388(5)—Where indemnity insurer defended action against insured under nonwaiver agree- 
ment, insurer waived none of its rights under the policy. Sears v. Illinois ew 


Co. (Cal.) 
§ 388. IMPLIED WAIVER IN GENERALE. 
(5). Guaranty and indemnity insurance. 
388(5)—lInsurer’s defense of action against insured taxi company brought by passenger 


held not waiver of insured’s breach of oom American Fidelity & Casualty Co. v. 
Big Four Taxi Co. (W. Va.) : 


§ 389. ISSUANCE AND DELIVERY OF POL ICY WITHOUT OBJECTION. 
(9). Life and accident insurance. 
389(9)—-In action on life policy, defense of misstatement as to insured’s health held 
waived, where policy was issued without medical examination, and agent saw insured 
and considered him good risk. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) 
389(9)—Delivery of policy, knowing that insured’s health was bad, and “acceptance of 
dues, constitute waiver of, or estoppel -to rely on, contrary ‘“‘warranty”’ or ‘“‘condition 
precedent.”” Tee v. Mutual Protective Ass’n. of Texas. (Tex.) be ee a : 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
390—Insurer, not notifying insured of intention to forfeit policy after insured notified 
insurer’s agent of vacancy, held estopped to deny liability for loss on ground of 


vacancy without permit. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont.) 


§ 392. DEMAND. ACC CEPTANCE, OR ‘RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—Insurer’s acceptance of premiums on accident policy after agent acquired knowledge 
of additional insurance held not to estop insurer from reducing liability for insured’s 
failure to give written notice, where under circumstances agent’s knowledge was not 
imputed to insurer. Martin v. Provident Life & Accident Ins. Co. (Ky.) .... 
392(1)—Delivery of policy, knowing that insured’s health is bad, and acceptance of dues, 
constitute waiver of, or estoppel to rely on, contrary “warranty” or “condition pre- 
cedent.”’ Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(11). Offer to return. 
392(11)-—-Insurer held estopped to avoid fire policy for insured’s breach of provision against 
incumbering property by chattel mortgage, where insurer failed to tender unearned 
premium upon learning of mortgage after fire. Williams et al. v. Connecticut Fire 
Ins. Co. (Mo.) 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Though insurer had no notice of other insurance until long after fire, insurer could 
rely on insured’s violation of policy agreement to defeat claim. Heldreth v. Federal 
Land Bank of Baltimore, et al. (W. Va.) oa 

XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Combination fire, lightning, and tornado policy on broadcasting station held not 
“tornado policy” within attached clause made void when attached to “tornado policy” 


and excluding liability when loss was caused by electrical injury unless fire ensued. 
United States Fire Ins. Co. of New York v. Banks of Wabash, Inc. (Ind.) 
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425. THEFT. 


§ 

425—Taking of insured’s automobile from garage by person in charge thereof, without 
felonious intent to appropriate automobile to own use permanently, constituting statu- 
tory larceny, held “theft” within auotmobile theft policy, entitling insured to recover 
from insurer for wrecking of automobile while driven by third person “picked ~ by 
taker. De Long v. Massachusetts Fire & Marine Ins. Co. (N. 

425—In action on robbery policy, facts held to show when robbery occurred theater was 
actually “open for transaction of business.’ Phrase in policy insuring theater owners 
against robbery while actually “open for transaction of business” does not mean only 
while open for exhibition of pictures. Manager and assistant manager who kept 
theater receipts in their office safe overnight and banked them next day held to have 
money in their “‘care’’ and hence were “custodians” thereof within meaning of robbery 
policy. Fox West Coast Theatres, Inc. et al. v. Union Indemnity Co. al 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSON AL INJURY OR LOSS OF LIFE 

435—Under proviso in automobile liability policy “insured shall not voluntarily assume 
liability,” insurer is liable only for immediate relief insured gave injured party, unless 
insured was liable for injury inflicted. Hospital and medical expenses necessarily in- 
curred by party injured in automobile accident held recoverable under automobile lia- 
bility policy. Northwestern Casualty & Surety Co. v. Rose. (Ark.) 

435—Provision in indemnity insurance policy that insurer shall not be liable while ‘auto- 
mobile is driven by person under 16 held binding between parties. Statute permitting 
injured persons after judgment to sue indemnity insurers imposes no liability for 
accidents not covered by policy. Where insurer is not liable to insured because auto- 
mobile was driven by person under sixteen, person injured has no claim against in- 
surer. Sears v. Illinois Indemnity Co. (Cal.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Automobile, in which owner carried jug of wine with stock of 
“being used for transporting intoxicating liquor’? within exclusion 
insurance policy. Treolo v. Iroquois Auto Ins. Underwriters. (Ill.) 

(EB) ACCIDENT AND HEALTH INSURANCE. 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Accidental injury aggravating disease and hastening death is direct and exclusive 
cause of death at that time, as regards liability on accident policy. In action on acci- 
dent policy, accidental injury aggravating disease and hastening death is direct cause 
of death whether disease was acute or chronic. Clauses in accident policy basing lia- 
bility on insured’s death 120 days after external bodily injury held to mean that acci- 
dent should be proximate cause of death, not exclusive of other conditions. Benefit 
Ass’n. of Ry. Employees v. Armbruster. (Ala.) 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Taking out by mortgagor of additional fire insurance to protect his interest in prop- 
erty without mortgagee’s knowledge held not to reduce proportionate amount of prior 
insurance of mortgagee or trustee under New York standard mortgage clause. Taylor 
et al. v. Home Ins. Co. (N. C.) 7h ee iene eiia 0 ; 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 514. DAMAGES INCURRED OR PAID. 

514—Liability insurer held not liable for amount over policy limit which insured had to 
pay, because insurer rejected opportunity to settle suit against insured for less than 
policy limit. Liability insurer who acts in bad faith in refusing to settle suit against 


insured becomes liable in excess of policy limit. Georgia Casualty Co. v. Mann. 
(Ky.) 


514—Insured may recover on " indemnity policy 


provisions, was. not 
clause of liability 


builders’ Hauling Co. v. Constitution Indemnity Co. 
(D) LIFE INSURANCE. 
§ 516. AMOUNT’ PAYABLE ON DISABILITY BEFORE DEATH. 


before paying sonnet " against it. Road- 
Cc.) a eee ee 


516—Generally, insured under life policy 


containing disability clause must, to minimize 
disability, 


submit to treatment to which reasonably prudent man would ordinarily sub- 

mit. Failure of insured, under life policy containing disability clause to submit to 
reasonable and proper treatment, held to preclude insured from recovering indemnity 
for total disability subsequent to time when condition could have been substantially 
improved by treatment recommended but not obtained. Cody v. John Hancock Mutual 
Life Ins. Co. (W. Va.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. é 

524—“‘Total disability’’ within policy exists when one is wholly disabled from pursuing 


usual and customary duties of his nese, New York —_ Ins. Co. v. Tarbutton. 
a.) ‘ wl , 


XIV. Notice ont — ‘a _— 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In" general. : oa 
539(1)—Oral and written notices given by assured held within reasonable time, 
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quired by automobile liability policy. Independence Indemnity Co. v. Sanderson. 
CY, 32 
(3). “Immediate” notice. 
539(3)—-Word ‘immediate’ as used in policy requiring immediate notice of loss, implies 
nothing less than due diligence to act with reasonable promptness under circumstances. 
Insured delaying month and half before giving insurer written notice of loss, breached 
theft policy requiring immediate notice. Friedman v. Orient Ins. Co. (Mass.) 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Preliminary proof of loss shortly after accident, then supposed to be inconsequential, 
held not proof of loss as to serious injury subsequently developing under accident 
policy. Inter-Ocean Casualty Co. v. Johnston. (Tex.) Terr 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 558. — IMPLIED WAIVER IN GENERAL, 
(1). Acts and conduct in general. 
558(1)—Insurer's delay of about 22 days before replying to insured’s letter regarding loss 
held not to preclude insurer from defending on ground that insured failed to give 
immediate notice of loss. Friedman v. Orient Ins. Co. (Mass.) 
(4). Failure to furnish blanks. 
558(4)—Accident insurer’s refusal to furnish blanks for proof of loss is not waiver of 
proof, where policy provides for filing written proof of loss by insured if blanks are 
not furnished. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
§ 559. — DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability is waiver of proof of loss under fire policy. 
Home Ins. Co. (N. C.) . 
559(1)—-While accident insurer’s denial of liability within time for filing proof of loss 
would constitute waiver, mere refusal to pay, particularly if made after expiration of 
time to file proof does not constitute waiver of proof of loss. Inter-Ocean Casualty 
Co. v. Johnston. (Tex.) ; Sate ae Oia a etre WL 
(2). Life and accident insurance. 
Insurer by denying validity of policy and all liability thereunder waived neces- 
for filing proof of insured’s death. Globe Life Ins. Co. of Illinois v. Miller. 


§ 560. — FAILURE TO OBJECT ‘OR TO STATE GROUND OF OBJECTION. 
(3). Specifying ground of objection as waiver of other grounds. 

560(3)—Policy provisions that proof of death be made on insurer’s blanks held waived by 
insurer’s letter offering to setthe on evidence of insured’s correct age, proof having 
been otherwise submitted. Evans v. Orleans Industrial Life, Health, Accident & Burial 
Ben. Ins. Co., Inc. (La.) 

560(3)—lInsurer’s letter to insured denying liability on another ground, held not to pre- 
clude insurer from defending on ground insured failed to give timely notice of loss. 
Friedman v. Orient Ins. Co. (Mass.) 


XV. Adjustment of Loss. 
§ 571. APPOINTMENT OF UMPIRE. 
571—-Municipal court of Atlanta is court of record which can appoint umpire to act with 
appraisers pursuant to eaieewes agreement in fire policy. Ozburn v. National Union 
Fire Ins. Co. (Ga.) ‘ eS 
571—-Statute authorizing court to appoint umpire to act with insurance appraisers “held 
applicable only when appraisers have neglected for ten days after appointment to select 
umpire. Insurer’s failure to appoint appraiser held not to warrant court’s appointing 
umpire to act solely with appraiser appointed by insured. Where insurer had _ not 
selected appraiser, nor consented to appraisement, finding by insured’s appraiser and 
umpire held not binding on insurer. Stipulation in policy in language of statute author- 
izing court to appoint umpire to act with appraisers would confer no greater author- 
ity than statute. National Fire Ins. Co. v. Shuman. (Ga.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
4(1)—Award signed by umpire, alone, but showing umpire and one appraiser agreed, 
held “award in writing of any two” within appraisal agreement in fire policy. Ozburn 
v. National Union Fire Ins. Co. (Ga.) . : 
(7). Actions to set aside award. 
574(7)—-Award by appraiser and umpire under policy held not common-law award or 
statutory award, but contractual method of ascertaining loss, preventing judgment 
thereon without suit upon policy. National Fire Ins. Co. v Shuman. (Ga.) . inh 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(3). As to defects and objections. 
576(3)—Failure of appraisers’ award of damage to value property destroyed held waived 
by insurer where case was litigated without objection on this ground. Ozburn v. 
National Union Fire Ins. Co. (Ga.) 


XVI. Right to Proceeds. 
§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 
582—-Vendor of realty, under indorsement directing payment of fire loss, held entitled to 
recover amount of insurance remaining after payment of mortgage. Burman vy. Califor- 
nia Ins. Co. (Minn.) ‘iateg wea 
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§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES, OR EST'ATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—“‘‘Facility of payment clause,’’ is appointment by assured and beneficiary of per- 
sons authorized to receive payment. French v. Lanham. (U. S.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 


(2). Effect of clause making policy payable to relative or person equitably 
entitled. 

585(2)—Insurer’s payment of proceeds of policy to assured’s executor under facility of 
payment clause held not to give executor ownership of fund to exclusion of bene- 
ficiary. French v. Lanham. (U. S.) : 

§ 587. CHANGE OF BENEFICIARY. . 

587—Insured could change beneficiary under policy without consent of beneficiary, where 
policy provided for change by written request filed at insurer’s home office. Insurer’s 
receipt and noting of record of change of beneficiary held substantial compliance with 
provision permitting change of written request filed at home office and indorsed by 
insurer. Insured could change beneficiary and assign policy without beneficiary’s con- 
sent, where policy provided for change by insured’s written notice to company subject 
to company’s approval. Written change of beneficiary mailed to insurer, followed by 
notation of change on policy card, held substantial compliance with provision for 
change by written notice with insurer’s approval and policy indorsement. Changes of 
beneficiaries and assignments of life policies by insured to creditor without consent of 
beneficiary, who was insured’s wife, held valid. That bank president executed changes 
of beneficiaries and assignments of life policies to bank, as result of pressure and 
promise to lighten punishment on plea of guilty to embezzlement charge, held not to 
show ‘“‘duress’’ invalidating transfers. Changes of beneficiaries and assignments of life 
policies made by officers to bank in partial restitution for defalcations held not void, 
where promise of aid to lessen punishment referred only to aid ele = of 
guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) 

§ 590. —— RIGHTS OF CREDITORS. 

590—Failure to show that deceased husband expended more than $300 per annum in pre- 
miums out of his funds for life insurance for benefit of wife in order to cheat, hinder, 
and delay his creditors, precluded —- of insurance proceeds to payment of 
husband’s debts. Lazarus v. Alphin. (Ark.) 


XVII. Payment or Discharge, Contribution, ant Seiscgution. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Where insurer waived necessity for filing proof of insured’s death, interest held 
properly allowed from date of insured’s death, notwithstanding policy provided that 
principal amount was not due under —— of proofs of death. Globe Life Ins. Ce 
v. Miller. (Ind.) 

598—Where it was doubtful which claimant was entitled to proceeds ‘of life policy, insurer’s 
failure to bring interpleader action held not to constitute unreasonable delay in making 
payment and did not justify judgment against insurer for interest. Where it was 
doubtful whether assignee of policy or insurer’s executor was entitled to proceeds of 
policy, awarding assignee interest prior to time insurer entered appearance resisting 
assignee’s demand held error. Notwithstanding existence of conflicting claims, insurer’s 
failure to promptly pay proceeds of life policy into court and withdraw from litigation 
precluded insurer from recovering costs and attorney’s fees, but entitled claimant 
obtaining judgment to costs and legal interest during time insurer wrongfully withheld 
proceeds. Maycock v. Continental Life Ins. Co. et al. (Utah.) 

§ 601. RECOVERY OF. PAYMENT. 

601—Insurer of taxi company, upon settling judgment recovered by passenger for personal 
injuries notwithstanding insured’s breach of policy, held entitled to reimbursement 
from insured. American Fidelity & Casualty Co. v. Big Four Taxi Co. (W. Va.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT 

602—Insurer held not liable for statutory penalty and attorney’s fee, where insured sued 
for smaller amount than first demanded on fire policy which insurer promptly paid. 
National Fire Ins. Co. v. Kight. (Ark.) mae 

602—Verdict authorizing insured’s recovery of attorney’s fees and- damages for bad- faith 
refusal to pay held unauthorized where evidence raised close question as to total dis- 
ability. New York Life Ins. Co. v. Tarbutton. (Ga.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Where there was no dispute about hospital bill nor accident insurer’s liability there- 
for, general release taken upon payment was without consideration as to other things 
not contemplated by parties. General release, given by insured upon payment of small 
undisputed hospital bill by accident insurer in ignorance of serious injury to spine, 
held based on mistake, so that release could not stand. Inter-Ocean Casualty Co. v. 
Johnston. (Tex.) <i ; 

§ 605. SUBROGATION OF INSURER. 


§ 606. —— ON PAYMENT OF LOSS IN GENERAL... 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer denying liability on fire policy for legal cause, was entitled to be subro- 


gated to mortgagee’s rights in amount paid mortgagee by insurer. Heldreth v. Federal 
Land Bank of Baltimore et al. (W. Va.) af 


11 





The Insurance Law Journal, Vol. 79 


XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—lInsured’s creditor, designated as beneficiary under accident policy, where debt does 
not equal or exceed indemnity due, cannot maintain action at law on policy. Insured’s 
creditor,+ designated as beneficiary under accident policy where debt dces not equal or 


exceed indemnity must proceed in equity on policy. Meade v. United States Casualty 
Co. (W. Va.) wea 


$ 618. —— VENUE. 
618—Carrier’s suit against automobile insurer to recover amount it voluntarily paid shipper 
of property destroyed by fire held triable in county of insurer’s principal office, and 
not where loss occurred. American Fidelity & Casualty Co. Inc. v. Jones Transfer 
& Storage Co., Inc. (Tex.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICIES. 
§ 622. - TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—-Action on beneficiary certificate issued on absent person, where presumption of 
death fixed rate of death at expiration of seven years’ unexplained absence, held barred 
by nine-month limitation contained in certificate. Falk v. Empire State Degree of 
Honor of Stockton. (N. SONS wie tecle Wik taney 
(2). Validity of provisions. 
622(2)—General rule that action on insurance policy must be brought within time limited 
thereby applies only in absence of contrary statute. Provision in fire policy that action 
thereon must be commenced within year after fire held void as shortening statutory 
limitation period. Thielbar Realties, Inc. v. National Union Fire Ins. Co. (Mont.) 
§ 628. DECLARATION, COMPLAINT OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In suit on insurance policy, petition alleging parties’ capacities, payment of pre- 
mium, death of insured, and compliance with terms of =~ stated cause of action. 
Henry v. National Ben. Life Ins. Co. (Ky.) ; 
(2). Making and terms of contract. 
629(2)—Complaint, alleging neither date that life policy sued on took effect nor 
covered by it, was demurrable. Bankers Credit Life Ins. Co. v. Lee. (Ala.) 
§ 635. - LOSS AND CAUSE THEREOF. 
635—Injured party’s bill against automobile liability insurer, under policy alleged to cover 
1930 model held not demurrable as failing to show that policy was issued after 
statute authorizing suit. Injured party’s bill against automobile liability insurer held 
sufficient against general demurrer though not specifically charging that automobile 
driven by insured was that covered by policy. Ft. Dearborn Ins. Co. et al. v. Heaton. 
(Ala.) . 
635—Complaint in action on group accident policy held demurrable for failure to make 
averments showing that injury was within terms of policy. Sowinski v. Travelers’ 


period 


Ins. Co. (Ind.) - ; ieee 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Where accident policy conditioned liability upon making proof of loss within 
specific time, burden rests on insured to plead and prove making of such proof, or 
waiver by insurer. Inter-Ocean Casualty Co. v. Jonhston. (Tex.) 
(3). Evidence admissible under pleadings. 
645(3)—Insured’s admission that his insurance had lapsed held admissible in action on 
policy without insurer pleading abandonment of insurance. Anderson v. Merchants’ 
& Mechanics’ Mutual Aid Society. (Mo.) ; 
645(3)—Where plaintiff alleges due performance of policy conditions, although waiver has 
not been specifically alleged, evidence of waiver by insurer is admissible. Williams et 
al. v. Connecticut Fire Ins. Co. (Mo.) 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeitures—insurance of property. 
(3). ——— Life and accident insurance. 
646(3)—Positive statement of fact, falsely made, with respect to material matter, will, 
nothing else appearing, be deemed to have been willfully made with intent to deceive. 
New York Life Ins. Co. v. Cohen et al. 
(4). Payment of premiums. 
646(4)—Insured had burden to show that insurer manifested intention, expressly or im- 


pliedly, to accept, as of time mailed, funds mailed as assessments. Tippett v. Farmers’ 
Mutual Fire Ins. Co. (Mo.) ; 


(6). Risk and cause of loss in 1 general. 
646(6)—Evidence in action on accident policy that insured’s death was result of accident 
casts burden on insurer to show that loss was within exception to policy. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) 
646(6)—Presumption of innocence of assured, as against insurer’s defense of arson, con- 
tinues until contrary is established. Wallace v. Fidelity Phoenix Fire Ins. Co. (Kan.) 
646(6)—Beneficiary suing upon accident insurance policy has burden to prove that in- 
sured’s death was caused solely from injuries received in automobile collision, and that 
no bodily disease or infirmity contributed to produce bronchial pneumonia, immediate 
cause of death. Milliren v. Federal Life Ins. Co. (Minn.) 


646(6)—In action on life policy, plaintiff must prove death occurred during life of policy. 
Browne v. New York Life Ins. Co. (U. S.) 
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Suicide. 

646(7)- Prieumetion is that insured’s death was accidental, so as to cast burden on in- 
surer to prove suicide, where cause of death may be referred to either accident or 
design under evidence. Young v. Mutual Life Ins. Co. (Ariz.) 

(9). Notice and proof of loss. 

646(9)—-Insured must prove performance or excuse for nonperformance of condition re- 
quiring immediate notice of loss. Friedman vy. Orient Ins. Co. (Mass.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

§ 650. —— APPLICATION OF INSURANCE. 

650—Where application for fire policy was not signed by insured, and his testimony that 
he made no answer to such questions was undisputed, exclusion of application was 
proper. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 

§ 654%. —— PAYMENT OF PREMIUMS. 

6541%4—_W here payment of premium on life policy is an issue, evidence tending to prove 
ew) issue ng whether first premium had been paid. Bankers Credit Life Ins. 
o. v. Lee. 

§ 658. —— LOSS OR ‘DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—Under insurer’s plea of willful burning, where insured admitted removing bale of 
cotton from premises just before fire, exclusion of another witness’ evidence as to 
time when bale was moved held error. Under insurer’s plea of willful burning, exclu- 
sion of evidence that only building of insured’s group of four not burned in two suc- 
cessive fires was uninsured held error. American Ins. Co. of Newark, N. J. v. 
Fuller. (Ala.) , 

§ 665. WEIGHT AND SUFFICIENCY OF EV IDENCE. 

(1). In general. 

665(1)—Evidence held to support verdict that insured did not know of injuries to spine 
and relied on physician’s assurance of slight injury to scalp when release was signed. 
Inter-Ocean Casualty Co. v. Johnston. (Tex.) 5 eo: 

(2). The contract. 

665(2)—Agent’s letter to applicant stating that insurer had issued policy which he would 
deliver next week and not requiring prepayment of initial premium, held evidence of un- 
conditional constructive delivery, completing contract. W hee v. New Reveeceac Mutual 
Life Ins. Co. (S. C. Re Sik 

(3). Avoidance and forfeiture. 

665(3)—-Evidence that life policy reciting payment of premium was in insured’s possession 
before death and proof of death made prima facie case of payment of premium. Evi- 
dence held not to sustain verdict for plaintiff in action on life policy where principal 
issue was whether first premium had been paid. Bankers Credit Life Ins. Co. v. Lee. 
(Ala.) : ; Bas oy 5 ge ia 

665(3)—-Evidence in suit for total disability, sustained finding that insured, suffering 
from ulcerated stomach, was totally disabled for six months. New York Life Ins. Co. 
v. Tarbutton. (Ark.) 

665(3)—In acticn on life policy, defense ‘of fraudulent misstatement of insured’s age held 
not sustained by evidence. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) : 

665(3)—Evidence held not to establish statements in ‘application for life policy, concerning 
physical ailments and consulting of physician, were false and fraudulently made. 
Shapiro v. Metropolitan Life Ins. Co. (N. 

665(3)—Evidence held not to establish that assured ‘aided and abetted | injured person in 
endeavor to recover damage, so as to relieve insurer from liability on automobile 
liability policy. Independence Indemnity Co. v. Sanderson. (U. mili 

665(3)—Insured’s negative answers respecting disease of brain or nervous system held 
willfully false and material as respected right to cancellation of | New York 
Life Ins. Co. v. Cohen et al. (U. S.) .. 

(4). Loss and liability of insurer in general. 

665(4)—Evidence sustained finding that fire destroying merchandise stock was caused by 
lightning, not by arson committed by insured owner. Wallace v. Fidelity Phoenix Fi 
Ins. Co. (Kan.) = 

665(4)—Evidence showed that worker injured in wreck ‘of insured’s truck was not 
senger for hire in violation of policy provision that insured would not carry 
sengers for consideration. Roadbuilders’ Hauling Co. v. Constitution Indemnity 
a ss ey ; et a 

(5). —— Life and accident insurance. 

665(5)—Evidence in action on accident policy sustained finding insured taken to hospital 
for appendicitis received jolt in ambulance should be proximate cause of death, not 
exclusive of other conditions. Benefit Ass’n. of Ry. Employees v. Armbruster. (Ala.) 

665(5)—Evidence held to show that, when killed, insured was standing on public highway 
within meaning of statute and accident policy, although it was in process of construc- 
tion. Insured killed in public highway by lash of cable when it slipped from stump 
while being pulled by tractor held struck by ‘“‘vehicle’” within terms of accident policy. 
Gilbert v. Life & Casualty Co. of Tennessee. (Ark.) : 

665(5)—Evidence held to show insured’s inability to stand or walk was not. “total and 
permanent disability,’ within policy ae insurer’s liability to such disability. 
Missouri State Life Ins. Co. v. Snow. (Ark.) 

665(5)—In acton on policy restricting liability to death caused by cyclone, evidence held 
to show storm causing insured’s death was not a cyclone. Federal Commercial & Sav- 
ings Bank v. Continental Life Ins. Co. (Mich. ; 

665(5)—Insured was bound to adduce substantial evidence ‘that abcesses were “external” 
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within meaning of health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) 


(6). — Suicide. 
665(6)—One suing on accident policy, excepting liability for death by suicide, must prove 
insured’s death by accidentai means by preponderance of evidence. Young v. Mutual 
Life Ins. Co. of California. (Ariz.) 
(7). Proof and adjustment of loss. 
665(7)—Evidence held to support verdict that insured seasonably notified accident insurer 
of injury. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
(8). Estoppel or waiver. 
665(8)—Evidence held not to establish waiver by insurer’s agent, if authorized, of pro- 
vision in accident policy requiring written notice of additional insurance. Martin v. 
Provident Life & Accident Ins. Co. (Ky.) 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Refusal of instructions to find for defendant in action on automobile liability pol- 
icy held not error, in view of conflicting evidence as to disputed facts. Treolo v. 
Iroquois Auto Ins. Underwriters.  (IIl.) ree 
668(1)—-Reasonableness of attorney’s fees in insurance case is jury question and not 
matter of costs. Connecticut General Life Ins. Co. v. Bertrand. (Tex.) 
(2). Agency. 
668(2)—-Evidence that soliciting agent had authority to bind insurer by oral contract that 
policy would automatically be transferred from dealer’s old car sold to new car 
purchased held insufficient to raise question for jury. Chamber v. Home Mut. Ins. 
Ass'n. (Ia.) y : 
668(2)—-Where action on policy was barred by limitations over half century, directed ver- 
dict for insurer held proper; there being no evidence tending to prove claim agent’s 
authority to waive statute. Kennedy v. Mutual Life Ins. Co. of Baltimore. (Md.) 
(3). The contract in general. 
668(3)—Interpretation of insurance contract was for trial judge, not yar Treolo  v. 
Iroquois Auto Ins. Underwriters. (lIIl.) pe ewe cess 
668(3)—Evidence that automobile injuring plaintiff was ‘covered by policy “sued on held 
insufficient to raise jury question. Where plaintiff relied on original insurance contract 
in pleadings there was no jury question on whether agents made later oral contract. 
Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
(4). Avoidance and forfeiture. 
668(4)—Whether member of mutual assessment insurance society received notice of sus- 
pension held issue of fact, notwithstanding his denial, where mailing was shown. Ander- 
son v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 
(7). Health, condition or habits of insured. 
668(7)—-Evidence of insured’s material misrepresentations regarding health history .author- 
ized directed verdict for insurer insured upon life policy. Thompson v. Metropolitan 
Life Ins. Co. (Ga.) es ; 
668(7)—Whether insured, when applying ‘for policies, was afflicted with anemia, partly 
causing his death, preventing recovery, held for jury. Nastav v. Missouri Mut. Ass’n. 
(Mo.) Rae os leva ahale act 
(8). - Payment of premiums, 
668(8)—-Evidence as to whether premium on life policy had been paid held for jury. 
Credit Life Ins. Co. v. Lee. (Ala.) ; 
668(8)—Evidence as to whether life policy had lapsed ‘for failure to pay first year’s or 
to tender second year’s eines * in time held for jury. Klinkhardt v. Crescent Ins. 
Co. (Mo.) 5 
668(8)—Issue whether insured suing on fire policy was delinquent in payment of assessment 
held for jury under evidence. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) 
(10). Loss and liability of insurer in “general. 
668(10)—-In action on fire policy, where there was some evidence to support defendant’s 
special plea that plaintiff willfully burned insured property, plaintiff was not entitled 
to general charge. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 
(11). — Life or accident insurance. 
668(11)—-Whether in action on accident policy insured taken to hospital for appendicitis 
accidentally ruptured appendix from jolt in ambulance, and whether rupture hastened 
death, held for jury. Benefit Ass’n of Ry. Employees v. Armbruster. (Ala.) 
668(11)—Directed verdict fer defendant in action on accident policy at conclusion of 
plaintiff’s evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Young v. Mutual Life Ins. Co. of California. 
(Ariz.) is ek 
668(11)—Whether death of insured under accident policy resulted from bodily injuries 
sustained through external, violent, and accidental means in automobile collision held 
question for jury. Milliren v. Federal Life Ins. Co. (Minn.) 
668(11)—Evidence that insured had pyorrhea, with abcesses apparent in three regions of 
mouth, held to raise jury issue in conflicting evidence as to whether abcesses were 
“external’’ within health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) i 
668(11)—Hospital records and death ‘certificate showing insured died of tubercular menin- 
gitis, contradicted by parol evidence, held not conclusive on cause of insured’s death, 
as respects requested peremptory instruction. Johnson v. Missouri Ins. Co. (Mo.) ‘ 
668(11)—Evidence held insufficient to establish, as matter of law, insured’s absence from 
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foreign country, to which he went to establish home, for seven-year period without 
being heard from. American National Ins. Co. v. Garcia. (Tex.) ; ee le 
668(11)—Evidence held insufficient to warrant inference that insured, who disappeared 
during life of policy; hence directed verdict for life insurer was proper. Browne v. 
New York Life Ins. Co. (U. S.) 
(12). Suicide. 
668(12)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff's evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Whether insured committed suicide or was 
accidental, so as to cast burden on insurer to prove suicide, where cause of death may 
be referred to either accident or design under evidence, Plaintiff’s evidence in action 
on accident policy held to show to exclusion of every reasonable hypothesis of acci- 
dent that insured committed suicide so as to justify direction of verdict. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) ete 
(13). Amount or extent of loss. . 
668(13)—Evidence as to insured’s partial disability within meaning of accident policy, 
held sufficient for jury. Inter-Ocean Casualty Co. v. Johnston. (T'ex.) sagt Gees 
(15). Estoppel or waiver. 
668(15)—In suit on policies containing rider increasing amount payable for permanent 
total disability, evidence of waiver by insurer of provisions that amount payable 
should be amount due when disability began held 
General Life Ins. Co. v. Bertrand. (Tex.) 
§ 669. INSTRUCTIONS. 
(12). Extent of loss and liability of insurer. 
669(12)—Refusal to instruct that, if insured failed to protect contents of burned building 
from further. damage after fire, he could not recover for such further damage held 
error. Eagle Star & British Dominions Ins. Co. of London, England v. Head et al. 


§ 670. 

670—tTrial court’s finding construed to mean that insurer’s only knowledge of insured’s 
bad health was knowledge imputed to it from agent’s knowledge. Lee v. Mutual Pro- 
tective Ass’n. of Texas. (Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Notwithstanding existence of conflicting claims, failure to promptly pay proceeds of 
life policy into court and withdraw from litigation precluded insurer from recovering 
costs and attorney's fees, but entitled claimant obtaining judgment to costs and legal 
interest during time insurer wrongfully 
Life Ins. Co. et al. (Utah.) 


XIX. Reinsurance. 
XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


697—Action for recovery of benefits may be maintained against grand lodge where relation 
of insurer and assured existed and was made in behalf of grand lodge. District lodge 
within line and scope of agency to secure members for benefit purposes bound grand 
lodge. Most Worshipful Grand 
Alabama v. Callier. (Ala.) 

§ 698. SPECIAL FUNDS. 

698—Funds of mutual beneficiary society generally are merely held by it in trust. Most 
Worshipful Grand 
Callier. (Ala.) : «3 

(B) THE CONTRACT IN GENERAL. 

§ 717. CONSTITUTION, BY-LAWS. OR RULES AS PART OF CONTRACT. 

§ 718. —- EXISTING PROVISIONS. 

718—Contract relation between beneficial or fraternal society and its members, where no 
certificate is issued, is ascertainable by reference to charter of incorporation or 
articles of association and constitution and by-laws. Most Worshipful Grand Lodge 
of Ancient Free and Accepted Masons of Alabama v. Callier. (Ala.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 779. CHANGE OF BENEFICIARY. 
§ 784. — MODE OF CHANGING DESIGNATION. 
(6). Who may make objection. 
784(6)—Beneficiary cannot attack change of beneficiary by insured on ground of fraud 
or undue influence. Beneficiary has such substantial interest as will justify action to 
prevent change of beneficiary without binding assent of insured. Barnett v. Boyd. 


§ 786. 

§ 787. —— IN GENERAL. 

787—Provision in fraternal insurance policy that it shall be void if insured dies in con- 
sequence of violation or attempted violation of laws held valid. Insured, who assaulted 
officer while under arrest and was killed, held to have died “in consequence of viola- 
tion of law,’ within exemption of fraternal insurance policy. 
Lodge. Colored Knights of Pythias of Texas. (Tex.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 


793—Death benefits in fraternal beneficiary society not authorized by statute under which 
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it was organized to pay benefits to deceased member’s legal representatives held pay- 
able to next of kin of deceased leaving no widow. Fraternal beneficiary society’s pay- 
ment of benefits to deceased member’s executor held no bar to action by deceased’s 
next of kin for such benefits, notwithstanding society’s by-laws purported to authorize 
such payments, where statute under which society was organized did not authorize 
payment to legal representatives. Stewart et al. v. Washington Camp No. 7, Patriotic 
Order, Sons of America. (N. J.) . Sie 
(F) ACTIONS FOR BENEFITS. 


§ 807. CONDITIONS PRECEDENT IN GENERAL. 
807—Proof of insured’s disability held not condition precedent to recovery under disability 


clause, not providing for forfeiture for failure to make proof, — Camp, 
W. O. W. v. Meek. os : 


§ 816. EVIDENCE. 
§ 318. - ADMISSIBILITY. 
(3). Forfeiture of certificate, 
818(3)—In beneficiary’s action to recover death benefits against fraternal order, secretary 
of local lodge was properly examined respecting representation of local lodge in good 
standing in general lodge. That deceased was reinstated in endowment department of 
fraternal order was properly shown by secretary of local lodge and official receipt 
book. Most Worshipful Grand Lodge of Ancient Free and Accepted Masons of Ala- 
bama v. Callier. (Ala.) Ha : : ‘ 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Plaintiff, showing death of insured while in good standing in benefit association, 
and introducing certificate naming herself as beneficiary, established prima facie case. 
Beneficiary seeking to show mental incapacity of insured to change beneficiary must 
show more than that insured was drinking heavily. Barnett v. Boyd. (Ala.) 
§ 825. - QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Question of insured’s consent to change of beneficiary held for jury. Barnett v. 
Boyd. (Ala.) 5 har lor 
(2). Avoidance or forfeiture. 
825(2)—Whether deceased was in good standing in indicated class of fraternal association 
at time of death, held for jury. Most Worshipful Grand Lodge of Ancient Free and 
Accepted Masons of Alabama v. Callier. (Ala.) 








